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HON. WILLIAM D. MITCHELL, OF MINNESOTA 
APPOINTED MARCH 4, 1929 


CONSTRUCTION OF SECTION 2 OF THE RECONSTRUCTION 
FINANCE CORPORATION ACT 


Loans made pursuant to section 2 of the Act creating the Recon- 
struction Finance Corporation (47 Stat. 5), should not be made in 
the name of the Secretary of Agriculture, but may be made either 
in the name of “the United States of America, acting through the 
Secretary of Agriculture” or in the name of “ the Reconstruction 
Finance Corporation, acting through the Secretary of Agriculture ” 
or in the name of ‘the Secretary of Agriculture, acting pursuant 
to section 2 of the Reconstruction Finance Corporation Act,” as 
may be most convenient for administrative reasons to be deter- 
mined after consultation with the officers of the Reconstruction 
‘Finance Corporation. 

Funds collected by the Secretary of Agriculture from loans made 
under the provisions of section 2 of the Reconstruction Finance 
Corporation Act, and any unexpended balance of funds allocated 
to the Secretary of Agriculture under the provisions of section 2 
of said Act, should be returned to the Reconstruction Finance Cor- 
poration or disposed of as the Corporation may direct. 

The Secretary of Agriculture has authority to appoint and fix com- 
pensation of persons employed by him in carrying out the pro- 
visions of the Reconstruction Finance Corporation Act, without 
regard to other laws applicable to the employment and compensa- 
tion of officers and employees of the United States, provided such 
persons are not otherwise employed in the service of the United 
States. In using such part of the funds allocated to him under 
the provisions of section 2 of the Act, supra, as may be necessary 
for the payment of personnel and for defraying all other expenses 
incident to carrying out the provisions of said section 2, the Secre- 
tary of Agriculture is not subject to the restrictions imposed by 
Statute upon the expenditure and disbursement of funds belonging 
to the United States. 

DEPARTMENT OF JUSTICE, 
February 27, 1932. 
Sir: I have fhe honor to acknowledge the receipt of your 


letter of January 28, 19382, wherein you refer to section 2 of 


Nore.—The publication of this opinion was delayed. 
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the Act of January 22, 1932 (Public, No. 2), creating the 
Reconstruction Finance Corporation, and Joint Resolution 
H. J. 230, making an appropriation to carry into effect the 
provisions of that Act, and in connection therewith request 
my opinion upon the following questions: 

“1, As to whether loans from the funds allocated to the 
Secretary of Agriculture, under the provisions of section 2 
of the Act creating the Reconstruction Finance Corporation, 
should be made by the Secretary of Agriculture (a) solely 
in the name of the Secretary of Agriculture, or (6) by the 
Secretary of Agriculture in the name of the United States. 

“2. What disposition should be made of funds collected by 
the Secretary of Agriculture from loans made under the 
provisions of section 2 of the Act, and also of any unex- 
pended balance of funds allocated to the Secretary of Agri- 
culture under the provisions of section 2 of said Act; that 
is, Should such funds be paid into the Treasury of the United 
States, or to the Reconstruction Finance Corporation ¢ 

“3. Under the terms of said Act, has the Secretary of 
Agriculture the authority to appoint and fix the compensa- 
tion of the personnel and to use such part as may be neces- 
sary of the funds allocated to him under the provisions of 
section 2 of the Act for the payment of personnel and for 
defraying all other expenses incident to carrying out the 
provisions of section 2 of said Act, without reference to any 
restrictions of law outside of those contained in the Act 
creating the Reconstruction Finance Corporation?” 

Section 1 of the Act (47 Stat. 5), creates a body corporate 
to be known as the Reconstruction Finance Corporation. 

Section 2 provides as follows: 

‘“‘ The corporation shall have capital stock of $500,000,000, 
subscribed by the United States of America, payment for 
which shall be subject to call in whole or in part by the board 
of directors of the corporation. 

“ There is hereby authorized to be appropriated, out of any 
money in the Treasury not otherwise appropriated, the sum 
of $500,000,000, for the purpose of making payments upon 
such subscription when called: Provided, That $50,000,000 
of the amount so subscribed, and the expansion of same 
through the notes, debentures, bonds, or other obligations as 
set out in section 9 shall be allocated and made available to 
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the Secretary of Agriculture, which sum, or so much thereof 
as may be necessary, shall be expended by the Secretary of 
Agriculture for the purpose of making loans or advances to 
farmers in the several States of the United States in cases 
where he finds that an emergency exists as a result of which 
farmers are unable to obtain loans for crop production dur- 
ing the year 1932: Provided further, That the Secretary of 
Agriculture shall give preference in making such loans or 
advances to farmers who suffered from crop failures in 1931. 
Such advances or loans shall be made upon such terms and 
conditions and subject to such regulations as the Secretary 
of Agriculture shall prescribe. <A first lien on all crops 
growing, or to be planted and grown, shall, in the discretion 
of the Secretary of Agriculture, be deemed sufficient security 
for such loan or advance. All such loans or advances shall 
be made through such agencies as the Secretary of Agricul- 
ture may designate, and in such amounts as such agencies, 
with the approval of the Secretary of Agriculture, may de- 
termine. Any person who shall knowingly make any ma- 
terial false representation for the purpose of obtaining an 
advance or loan, or in assisting in obtaining such advance or 
loan under this section shall, upon conviction thereof, be 
punished by a fine of not exceeding $1,000 or by imprison- 
ment not exceeding six months, or both. 

Receipts for payments by the United States of America 
for or on account of such stock shall be issued by the cor- 
poration to the Secretary of the Treasury and shall be evi- 
dence of the stock ownership of the United States of 
America.” 

Section 4 provides that the Corporation shall have succes- 
sion for a period of ten years; shall have power to adopt, 
alter and use a corporate seal; to make contracts; to lease 
such real estate as may be necessary for the transaction of its 
business; to sue and be sued; to complain and to defend in 
any court of competent jurisdiction, State or Federal; to 
select, employ and fix the compensation of such officers, em- 
ployees, attorneys and agents as shall be necessary for the 
transaction of the business of the Corporation, without re- 
gard to the provisions of other laws applicable to the em- 
ployment and compensation of officers or employees of the 
United States; to determine and prescribe the manner in 





4 Reconstruction Finance Corporation Act 


which its obligations shall be incurred and its expenses 
allowed and paid. 

Joint Resolution H. J. 230 appropriates, out of any money 
in the. Treasury not otherwise appropriated, the sum of 
$500,000,000 for the purchase of the capital stock of the 
Reconstruction Finance Corporation. (47 Stat. 14.) 

Thus it appears that the scheme of the Act is that the 
public funds made available to the Corporation through 
subscriptions to its capital stock constitute the capital fund 
represented by shares. To impair the integrity of the cap- 
ital structure, including the capital fund created by the Act, 
would obviously defeat the declared purpose of Congress. 
From this corporate structure, created by the Act, definite 
legal conceptions arise, including the ownership and integ- 
rity of the capital fund, which must necessarily be preserved 
if the purpose of the statute is to be accomplished. Conse- 
quently it follows that in construing the Act there is no 
room for any construction in conflict with the legal concept 
of a corporation having a capital fund represented by shares, 
unless it be required by some express provision of the Act. 
This fundamental principle must be the basis for any opin- 
ion as to your operations under the statute. 

It follows from this principle that the funds which are 
to be allocated and made available to the Secretary of 
Agriculture out of the amount subscribed by the United 
States for the capital stock of the Corporation are, and will 
continue to be, a part of the capital of the Corporation. 
The Secretary is authorized to make loans or advances of 
these funds as provided in section 2 of the Act, and in so 
doing he will be lending moneys belonging to the Corpora- 
tion. Under these circumstances the loans should not be 
made by the Secretary of Agriculture in his own name. 
They may properly be made either by “the United States 
of America, acting through the Secretary of Agriculture ” 
or in the name of “ the Reconstruction Finance Corporation, 
acting through the Secretary of Agriculture ” or in the name 
of “the Secretary of Agriculture, acting pursuant to sec- 
tion 2 of the Reconstruction Finance Corporation Act.” 
Such methods and perhaps some others would be consistent 
with the provisions of the Act, and the method chosen 
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should be that most convenient for administrative reasons 
to be determined after consultation with the officers of the 
Reconstruction Finance Corporation. 

The funds allocated and made available to the Secretary 
of Agriculture from the capital of the Corporation may only 
be used in accordance with the provisions of the Act 
“for the purpose’ of making loans or advances to farmers 
in the several States of the United States in cases where he 
finds that an emergency exists as a result of which farmers 
are unable to obtain loans for crop production during the 
year 1982 * * *,” 
subject to the other provisions of section 2. 

Subject to the provisions and limitations of section 2, the 
Secretary may continue to use, for the purpose authorized 
by section 2, the funds originally received from the Recon- 
struction Finance Corporation, together with any funds col- 
lected from loans made under the provisions of this section, 
treating these funds as a revolving fund to be used for the 
purposes authorized by the Act. But since the authority of 
the Secretary is limited to making loans for crop production 
during the year 1932 it follows that after the time has passed 
when loans may be made for that purpose all collections and 
any unexpended balance of the funds allocated to him will 
cease to be available for his further disposition, in accord- 
ance with the provisions of the Act, and should thereupon 
be returned to the Reconstruction Finance Corporation or 
clisposed of as the Corporation may direct. 

From what has been said it is apparent that the Secre- 
tary of Agriculture, in handling the funds allocated and 
made available to him from the capital of the Reconstruc- 
tion Finance Corporation, will be engaged in making loans 
of its funds in accordance with the provisions, and subject 
to the limitations, of the statute. Thus, the Secretary is 
constituted the statutory agent of the corporation through 
whom such loans of its funds are to be made. With refer- 
ence to the conduct of this business, the Act provides (sec- 
tion 2): 

“All such loans or advances shall be made through such 
agencies as the Secretary of Agriculture may designate, and 
in such amounts as such agencies, with the approval of the 
Secretary of Agriculture, may determine.” 
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There is no express limitation upon this broad power to 
employ any agencies which the Secretary may choose. In 
terms, the discretion in the selection of agencies is unlimited. 
Nor is there any basis in the Act for implying limitations 
upon the exercise of this discretion which are not expressed 
in the Act. 

This is an emergency measure, and should be liberally 
construed so that its purpose may be accomplished without 
delay and free from undue restrictions. The Secretary is 
by the Act constituted the statutory agent of the Corporation, 
to deal with that part of its capital ‘allocated to him, and in 
the execution of this agency is authorized by the statute to 
employ such sub-agencies as he may designate. 

Section 4 of the Act authorizes the Corporation 

“to select, employ and fix the compensation of such officers, 
employees, attorneys and agents as shall be necessary for the 
transaction of the business of the corporation, without re- 
gard to the provisions of other laws applicable to the em- 
ployment and compensation of officers or employees of the 
United States; * * * determine and prescribe the man- 
ner in which its obligations shall be incurred and its expenses 
allowed and paid. * * *” 
This provision does not in terms refer to the designation of 
agencies under section 2, but since it defines the power of the 
Corporation to employ agents and authorizes it to deter- 
mine and prescribe the manner in which its obligations shall 
be incurred and its expenses allowed and paid, and since the 
statute makes the Secretary the statutory agent of the Cor- 
poration in the conduct of a part of its business, with author- 
ity to create agencies for the accomplishment of this busi- 
ness, the fair conclusion is that the Secretary of Agriculture, 
in his capacity as the representative of the Corporation with 
respect to agricultural loans, is to be subject to no greater 
restrictions than the Corporation itself. 

Specifically I am of the opinion and have to advise you 
as follows: 

1. That loans made pursuant to section 2 of the Act cre- 
ating the Reconstruction Finance Corporation should not 
be made in the name of the Secretary of Agriculture, but 
may be made either in the name of “the United States of 
America, acting through the Secretary of Agriculture” or 
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in the name of “the Reconstruction Finance Corporation, 
acting through the Secretary of Agriculture ” or in the name 
of “ the Secretary of Agriculture, acting pursuant to section 
2 of the Reconstruction Finance Corporation Act,” as may 
be most convenient for administrative reasons to be deter- 
mined after consultation with the officers of the Reconstruc- 
tion Finance Corporation. 

2. The funds referred to in the second question, when 
they have served the purpose of the Act, should be returned 
to the Reconstruction Finance Corporation or disposed of 
as the Corporation may direct. 

3. The Secretary of Agriculture has authority to appoint 
and fix compensation of persons employed by him in carry- 
ing out the provisions of the Act, without regard to other 
laws applicable to the employment and compensation of offi- 
cers and employees of the United States, provided such per- 
sons are not otherwise employed in the service of the United 
States. In using such part of the funds allocated to him 
under the provisions of section 2 as may be necessary for the 
payment of personnel and for defraying all other expenses 
incident to carrying out the provisions of section 2, the 
Secretary of Agriculture is not subject to the restrictions 
imposed by statute upon the expenditure and disbursement 
of funds belonging to the United States. 

Respectfully, 
WILLIAM D. MITCHELL. 


To the SECRETARY OF AGRICULTURE. 





FILLING OF EXCEPTED-BY-LAW POSITIONS—RECONSTRUC- 
TION FINANCE CORPORATION 


The Secretary of Agriculture may make appointments under the pro- 
visions of section 2 of the Reconstruction Finance Corporation Act 
(47 Stat. 5), without regard to the provisions of the Civil Service 
Act and Rules, provided such appointees are not otherwise employed 
in the service of the United States. 

The words “excepted position ” appearing in the final clause of para- 
graph 3 of Civil Service Rule II should be construed by the Civil 
Service Commission as including positions excepted by law from the 
operation of the Civil Service Act and Rules. 

The filling of an excepted-by-law position by original appointment 
from a civil service register of eligibles confers upon the person so 
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appointed eligibility for subsequent transfer, promotion, or rein- 
statement to a position in the classified civil service, but such 
employee does not thereby acquire a status protecting him from 
removal from such excepted position and, while holding such ex- 
cepted position, the employee is not entitled to the benefits of the 
Civil Service Retirement Act. 

When formal action looking to appointment could have been taken 
but was not taken by the appointing officer, either from a register 
of eligibles or by transfer or reinstatement, the Civil Service Com- 
mission should, at a later date, take action whereby an employee is 
accorded a competitive classified status. 

No distinction should be made between a position in the Executive 
civil service of the United States which is excepted from the opera- 
tion of the Civil Service Act and Rules by specific statute of Con- 
gress, and a position in a corporate body such as the Reconstruction 
Finance Corporation and the Merchant Fleet Corporation. 


DEPARTMENT OF JUSTICE, 
June 10, 1932. 

Sir: I have the honor to refer to your letter of April 1, 
1932, enclosing a letter of March 31, 1932, from the Civil 
Service Commission, and requesting me to give consideration 
to the following questions propounded therein: 

“1. Whether appointments by the Secretary of Agricul- 
ture under the provisions of the Reconstruction Finance 
Corporation Act may be made without regard to the pro. 
visions of the Civil Service Act and Rules; 

“9. Whether the words “excepted position” appearing 
in the final clause of paragraph 3 of Civil Service Rule I 
may be construed by the Commission as including positions 
excepted by Jaw from the operation of the Civil Service Act 
and Rules; 

“3. Whether, in the event that an affirmative answer is 
given to Question 2 above, the Commission may hold that the 
filling of such an excepted position in any manner in which 
competitive positions may be filled accords to the employee 

(a) A-status for promotion, transfer, or future reinstate- 
ment to a competitive classified posztzon, but no 
status protecting him against arbitrary removal; 
and/or 

(5) A status under the retirement act; 

“4, Whether, in any class of cases herein considered, when 
formal action looking to appointment could have been taken 
but was not by an appointing officer, either from a register 
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of eligibles or by transfer or reinstatement, the Commission 
may, at a later date, take action whereby an employee is ac- 
corded a competitive classified status for future action; 

“5. Whether in the consideration of these questions there 
should be any distinction made between a position in the Ex- 
ecutive civil service of the United States which is excepted 
from the operation of the Civil Service Act and Rules by 
specific statute of Congress, and a position in a corporate 
body such as the Reconstruction Finance Corporation and 
the Merchant Fleet Corporation.” 

It appears from the Commission’s letter that the Secretary 
of Agriculture has expressed a desire to make some appoint- 
ments under the provisions of section 2 of the Reconstruction 
Finance Corporation Act of January 22, 19382 (47 Stat. 5), 
in accordance with the Civil Service Act and Rules; and 
the question has arisen whether the Secretary is required to 
observe the provisions of the Civil Service Act and Rules in 
making all appointments under the provisions of the Recon- 
struction Finance Corporation Act. This question was con- 
sidered by the Attorney General in an opinion to the Secre- 
tary of Agriculture dated February 27, 1932. (87 Op. 1.) 
In that opinion the Secretary was advised that as under sec- 
tion 4 of the Reconstruction Finance Corporation Act of 
January 22, 1932, the Corporation is authorized to select and 
fix the compensation of its personnel without regard to the 
provisions of law applicable to the employment and compen- 
sation of officers and employees of the United States, and 
as the funds allocated to the Secretary under the provisions 
of section 2 of the Act, for agricultural loans, continue to be 
capital of the Reconstruction Finance Corporation, “the 
Secretary of Agriculture in his capacity as the representa- 
tive of the Corporation with respect to agricultural loans is 
to be subject to no greater restrictions than the Corporation 
itself.” Therefore, “The Secretary of Agriculture has au- 
thority to appoint and fix compensation of persons employed 
by him in carrying out the provisions of the Act, without 
regard to other laws applicable to the employment and com- 
pensation of officers and employees of the United States, pro- 
vided such persons are not otherwise employed in the service 
of the United States.” Hence, with this limitation, the an- 
swer to the first question is that the Secretary of Agriculture 
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may make appointments under the provisions of section 2 of 
the Reconstruction Finance Corporation Act, without regard 
to the provisions of the Civil Service Act and Rules. 

The four remaining questions involve the recent action 
of the Civil Service Commission in reversing a long existing 
practice under paragraph 3 of Civil Service Rule II, which 
provides: 

“Appointments to the excepted positions named in Sched- 
ule A of these rules may be made without examination or 
upon noncompetitive examination; but the proper appoint- 
ing officer may fill an excepted position as competitive 
positions are filled, in which case the person appointed will 
receive all the rights of a competitive employee.” 

The Commission had held for many years that the words 
of the above quoted paragraph “ but the proper appointing 
officer may fill an excepted position as competitive positions 
are filled, in which case the person appointed will receive 
all the rights of a competitive employee,” included not only 
appointees excepted under Schedule A of the Civil Service 
Rules but also those excepted under Schedule B thereof and 
those excepted by specific provision of law; and that persons 
appointed to such positions through the regular procedure 
of the Civil Service Act and Rules would become elegible 
for subsequent transfer, promotion or reinstatement to a 
position in the classified civil service. 

For some years prior to the general revision of the Civil 
Service Rules in 1903, the positions in the Executive Civil 
Service which could be filled without examination were 
listed as Rule VI; and positions subject to non-competitive 
examinations were listed in paragraph 3 of Civil Service 
Rule IV. In the general revision of the Rules in 1903, the 
list of positions which could be filled without examination 
was withdrawn from the Rules under a specific number and 
attached as a supplement to the Rules under the heading of 
“Schedule A.” Reference to appointments to the excepted 
positions named in Schedule A of the Rules was carried in 
paragraph 3 of Rule II now under consideration. Positions 
subject to non-competitive examinations were continued by 
the general revision in 1903 as a part of paragraph 2 of 
Civil Service Rule III; and so continued until the Executive 
Order of March 23, 1910, when they were withdrawn from 
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this paragraph of the Rules and embodied in Schedule B. 
At least as early as April 26, 1915, the Commission held 
that the words “excepted position” in the latter half of 
paragraph 3 of Rule II applied to positions excepted by law, 
and as early as July 1, 1920, that such words applied to 
positions in a Government-owned Corporation such as the 
Merchant Fleet Corporation. 

However, in August 1931, the Commission reversed this 
long-continued practice, in so far as it applied to positions 
excepted by law and to positions in Government-owned 
corporations. 

The Commission’s action was based upon its interpreta- 
tion of an opinion of Acting Attorney General Frierson of 
July 19, 1920 (32 Op. 273). Some of the language of the 
opinion supports the construction placed upon it by the 
Commission. (See Civil Service Act and Rules, amended 
to March 15, 1932, p. 15, note 5.) The Acting Attorney 
General did not consider the question whether persons 
appointed as a result of competitive examination to positions 
excepted by statute acquired or retained eligibility for rein- 
statement, transfer, or promotion to other positions within 
the competitive classified service. He held only that such 
persons were not entitled, while occupying such positions, 
to the benefits of the Retirement Act because they were not 
“employees in the classified service of the United States.” 
I find in the opinion no ruling that such persons may not, 
under Rule 2, paragraph 3, acquire or retain eligibility for 
transfer, promotion, or reinstatement to a position in the 
classifled civil service while serving under an appointment 
to a position excepted by law from the requirements of the 
Civil Service Act. 

The Commission’s interpretation of paragraph 3, Rule 2, 
which prevailed for so many years was not, in my opinion, 
inconsistent with the ruling of the Acting Attorney General. 
This clearly appears in the following excerpt from the 
Commission’s letter to you: 

“The Commission in its interpretation of this section of 
the rules as applicable to positions excepted by law, had not 
held that the rights of the appointing officer under whom 
such employee served were restricted or curtailed as regards 
the position, but only that the employee appointed through 
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procedure under the Civil Service Act and Rules acquired 
certain rights for reinstatement, transfer, or promotion to 
other positions which were within the competitive classified 
service.” 

Hence, it would seem to follow that the Commission was 
not justified in reversing its long-continued practice, unless 
the President is without authority to provide that an 
appointment officer may fill an excepted-by-law position 
from a civil service register of eligibles, and that if the 
appointment officer chooses to do so, the person so appointed 
shall, by reason of such appointment, become eligible for 
subsequent transfer, promotion, or reinstatement to a posi- 
tion in the classified civil service. 

Section 1753 of the Revised Statutes and the Civil Service 
Act of January 16, 1883 (c. 27, 22 Stat. 403, 406; 5 U.S. C. 
631-633; 17 Op. 621, 623; 28 id. 112, 115), authorize the 
President to make regulations for the admission of persons 
into the civil service of the United States, to ascertain the 
fitness of candidates, and to prescribe (with the assistance 
of the Civil Service Commission) rules in accordance with 
stated fundamental principles, to make such rules effective 
“as nearly as the conditions of good administration will 
warrant,” and to make modifications and prescribe excep- 
tions. For at least sixteen years (from April 1915 to 
August 1931) the President and the Commission construed 
these statutes as authorizing the President to promulgate 
and to include in paragraph 3 of Rule II, positions excepted 
by law, and for at least eleven years (from July 1920 to 
August 1931), positions in the Merchant Fleet Corporation. 
Viewing this practice in the light of the rule, that the inter- 
pretation of a statute by the department charged with its 
administration is entitled to the highest respect, and, if 
acted upon for a number of years, will not be disturbed by 
the courts unless clearly erroneous (86 Op. 510, 518), it is 
my opinion that while Congress may except a position from 
the operation of the Civil Service Act and Rules because it 
desires the right of the appointment officer, in making 
appointments to or removals from such position, to be unre- 
stricted, the President is clearly empowered to provide that 
the appointment officer may fill such position through the 


The President 13 


regular procedure of the Civil Service Act and Rules, and 
that if the appointment officer chooses to do so, the person 
so appointed shall, by reason of such appointment, become 
eligible for subsequent transfer, promotion, or reinstate- 
ment to a position in the classified civil service. In so 
providing the President is merely preserving the rights of 
such person obtained through competitive examination. 
by declaring such person eligible for subsequent transfer. 
promotion, or reinstatement to a position in the classified 
civil service, and such declaration does not in any manner 
whatsoever affect or restrict. the powers of the appointment 
officer in making appointments to or removals from such 
positions. 

When Congress provides that a position shall not be sub- 
ject to the provisions of the Civil Service Act and Rules, it 
discloses its intention that a person appointed to such a posi- 
tion shall not be entitled to the benefits of the Civil Service 
Act and Rules with respect to his employment in the excepted 
position. Accordingly, he is not while holding such position 
entitled to the benefits of the Retirement Act nor to security 
of tenure he would have enjoyed had the position not been 
excepted by law. But there is nothing in the action of Con- 
gress in excepting the position by law which indicates a pur- 
pose of Congress that the employee shall not be entitled to 
acquire or retain a status under the civil service laws. Such 
a status has no effect upon his tenure or rights with respect 
to the excepted-by-law position, and is In no way inconsis- 
tent with the statutory provision that the position shall not 
be subject to the Civil Service Act or Rules. Accordingly, 
questions 2 and 3 (q@) are answered in the affirmative, and 
question 5, in the negative. 

Question 3 (06), it is believed, may be construed as relat- 
ing solely to original appointment from a civil service 
register of eligibles, because the status under the Retirement 
Act of May 22, 1920, as amended (5 U. S. C. 691-694, 693a), 
of a person who has entered a position in the executive civil 
service of the United States by transfer, promotion, rein- 
statement, or demotion, has already. been determined in 
opinions of the Attorney General (34 Op. 198, 384, 515; 
85 id. 413). On this basis the Commission’s question is 

34967 °—36—VvoL 37 —5 


14 Reconstruction Finance Corporation 


answered in the negative, since such appointment is not to 
a classified position, but to one excepted from classification 
by statute, and, therefore, does not place the employee in 
the classified civil service of the United States within the 
meaning of the Retirement Act, as amended, supra (82 Op. 
273; 34 id. 198, 334, 515; 35 id. 418), but merely confers 
upon such employee eligibility for subsequent transfer, pro- 
motion, or reinstatement to a position in the classified civil 
service. 

Question 4 must be answered in the affirmative in view 
of the conclusion reached by Attorney General Sargent 
when considering a similar subject in his opinion of March 
12, 1928 (35 Op. 413). On page 418 of that opinion, he 
said: 

“* * * it has been the practice of the Commission 
for perhaps forty years to issue such certificates or to take 
other curative action nunc pro tunc in meritorious cases 
when its attention has been drawn to the omission of some 
formality necessary to preserve the rights of an employee, 
and I have no reason to doubt its power to do so. Aside 
from the probable correctness of its conclusion, the uniform 
practice followed for so many years may not, under the 
principle referred to above, be lightly disturbed.” 

In this respect I am in full accord with the opinion of 
my predecessor, for obviously Congress intended that in 
creating the Civil Service Commission it was thereby pro- 
tecting the rights of civil service employees as well as the 
interests of the United States and the failure of an appoint- 
ing officer to take the proper formal action should not be 
permitted to annul or obliterate the status to which an 
employee, perhaps without his knowledge, was entitled at 
any given time. Obviously, the curative action indicated is 
the issuance by the Commission of a certificate nunc pro 
tunc as soon as a matter of this sort is brought to its at- 
tention. 

Respectfully, 
WILLIAM D. MITCHELL. 

To the PRESIDENT, 
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CIVIL .SERVICE RETIREMENT ACT—CASE OF MR. ROSCOE F. 
WALTER 


The President has no authority to issue an Executive order confer- 
ring the benefits of the Civil Service Retirement Act upon Mr. 
Roscoe F. Walter, Senior Examiner in the United States Interstate 
Commerce Commission, since Mr. Walter’s position is excepted from 
the requirements of examination under civil service rules, and the 
Civil Service Commission has recommended to the President against 
the issuance of such an order. 

DEPARTMENT OF JUSTICE, 
June 10, 1932. 

Sir: I have the honor to refer to a letter of January 23, 
1932, from your Secretary, Mr. Lawrence Richey, with en- 
closures, requesting to be advised whether there would be any 
legal objection to the issuance of an Executive order placing 
Mr. Roscoe F. Walter, Senior Examiner in the United States 
Interstate Commerce Commission, in the classified civil serv- 
ice so as to enable him to enjoy the benefits of the Retirement 
Act of May 22, 1920, and amendments. 

It appears febin Mr. Richey’s letter and enclosures that 
Mr. Walter never has had a status in the competitive classi- 
fied civil service; that his present position is excepted from 
the requirement of examination under the civil service rules, 
and that the Civil Service Commission has recommended to 
the President against the issuance of such an order. 

The Act of May 29, 1930, amending the Retirement Act of 
May 22, 1920, as amended, so far as material here, provides 
(c. 349, ‘46 Stat. 468, 470-471 ; 5 U.S. C. 698) : 

* Sze. 3. This Act shall inply to the following ee 
and groups of employees: 

“ (a) All employees in the classified civil service of the 
United States, including all persons who have been hereto- 
fore or may hereafter be given a competitive status in the 
classified civil service, with or without competitive exami- 
nation, by legislative enactment, or under civil service rules 
promulgated by the President, or by Executive orders 
covering into the competitive classified service groups of 
employees with their positions or authorizing the appoint- 
ment of individuals to positions within such service. 

% % % % # 
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“The provisions of this Act may be extended by 
Executive order, upon recommendation of the Civil Service 
Commission, to apply to any employee or group of employees 
in the civil service of the United States not included at the 
time of its passage. * * *” 

Paragraph (a) first appeared in the Act of March 27%, 
1922 (c. 116, 42 Stat. 470), construing the expression in the 
Retirement Act of May 22, 1920, “classified civil service.” 
Not only did Congress in that Act define the term “ classi- 
fied civil service,” as used in the Retirement nen but also 
provided in paragraph 2 thereof that 

“The expression ‘ classified civil service’ as the same oc- 
curs in other Acts of Congress shall receive a like construc- 
tion to that herein given.” 

Paragraph (a) confers the benefits of the Retirement. Act 
upon all employees, among others, who have been or may be 
appointed by Executive order to positions within the com- 
petitive classified civil service. However, assuming with- 
out deciding that the President would have authority to do 
so without covering into the competitive classified civil ser- 
vice all examiners of the Interstate Commerce Commission 
with their positions, the placing of Mr. Walter by Executive 
order in the competitive classified civil service would not be 
appointing him to a position in that service within the 
meaning of paragraph (a), for the reason that his present 
position is excepted (Schedule A, section 1, paragraph 4) 
from the requirement of examination under the civil service 
rules (Rule II, section 3). 

Paragraph (¢ ), among other things, authorizes the Pres- 
ident, upon the recommendation of the Civil Service 
Commission, to extend the benefits of the Retirement Act 
to any employee in the civil service of the United States not 
entitled to the benefits of that Act on May 29, 1930. In the 
case of Mr. Walter, however, the Civil Service Commission 
has recommended to the President against extending to him 
the benefits of the Retirement Act. 

It would appear, therefore, that the President is without 
authority to confer upon Mr. Walter the benefits of the 
Retirement Act. 

Respectfully, 
WILLIAM D. MITCHELL. 


To the PRESIDENT. 
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AUTHORITY OF THE PRESIDENT TO GRANT SICK LEAVE TO 
ALL EMPLOYEES IN THE FEDERAL SERVICE 


The President is without authority to issue an Executive order grant- 
ing sick leave of absence generally to all employees in the Federal 
Service. 

DEPARTMENT OF JUSTICE, 
July 28, 1932. 

Sir: I have the honor to refer to a letter from your secre- 
tary, Mr. Lawrence Richey, dated July 1, 1932, enclosing a 
letter to you from Miss Gertrude M. McNally, Secretary- 
Treasurer, National Federation of Federal Employees, in- 
viting attention to the fact that certain employees of the 
Federal Government, located mostly in the navy yards and 
arsenals, the Government Printing Office, and the Bureau 
of Engraving and Printing, do not receive sick leave of ab- 
sence, and urging the issuance of an Executive order 
granting sick leave of absence generally to all employees in 
the Federal service; also Mr. Richey’s letter of July 6, 1932, 
enclosing a similar communication to you from Mr. N. F. 
Alifas, President, District No. 44, International Association 
of Machinists. Mr. Richey requests to be advised whether 
you possess the authority to issue such an Executive order. 

By the Act of March 3, 1893, c. 211, 27 Stat. 715, as 
amended (U.S. C., Title 5, sec. 30), Congress provided that 
“the head of any Department may grant thirty days’ annual 
leave with pay in any one year to each clerk or employee.” 
This Act further provided that under certain circumstances 
the annual leave with pay might be extended for not to 
exceed thirty days in the event of the illness of a clerk or 
employee or of some member of his immediate family. 
This statute has uniformly been held to apply only to clerks 
and employees of the executive departments as opposed to 
employees of the so-called independent establishments or 
bureaus. 22 Op. 62; 21 Op. 338. 

Special statutory provisions for leave of absence exist with 
reference to the classes of employees referred to in Miss Mc- 
Nally’s letter. By the Act of June 11, 1896, c. 420, 29 Stat. 
453 (U.S. C., Title 44, sec. 45), employees of the Govern- 
ment Printing Office were allowed “leaves of absence with 
pay ” not exceeding thirty days in any one fiscal year. By 
the Act of July 6, 1892, c. 154, 27 Stat. 87, as amended 
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(U.S. C., Title 31, sec. 172), the employees of the Bureau of 
Engraving and Printing were allowed “leave of absence 
with pay ” not exceeding thirty days in any one year. By 
the Act of August 29, 1916, c. 417, 39 Stat. 617 (U. S. C., 
Title 34, sec. 511), every “employee of the navy yards, gun 
factories, naval stations, and arsenals of the United States 
Government” was granted “thirty days’ leave of absence 
each year, without forfeiture of pay.” The last of these 
statutes expressly left in force the provisions of the Act of 
March 3, 1909, c. 256, 35 Stat. 755 (U.S. C., Title 34, secs. 
503, 512), under which the Secretary of the Navy is author- 
ized to extend for not to exceed fifteen days the annual leave 
of absence of the clerical, drafting, inspection, and messen- 
ver forces at navy yards and stations in cases of illness. 

These statutes represented the state of the law until the 
Act of June 30, 1932, Public No. 212, section 215 of which 
provided that “hereafter no civilian officer or employee of 
the Government who receives annual leave with pay shall be 
granted annual leave of absence with pay in excess of fifteen 
days in any one year,” with a proviso, however, that “ noth- 
ing herein shall be construed as affecting the period during 
which pay may be allowed under existing laws for so-called 
sick leave of absence.” (47 Stat. 407.) 

Thus, it appears that while Congress has provided in ex- 
press terms for annual leaves of absence with pay to em- 
ployees of the Government Printing Office, the Bureau of 
Engraving and Printing, and the navy yards and arsenals, it 
has not provided for these employees, except as to the spe- 
cial classes of employees at navy yards and stations above 
mentioned, any additional leave on account of sickness, un- 
less such employees may be regarded as within the sick- 
leave provisions of the statute relating to employees of the 
executive departments. But the enactment by Congress of 
special provisions as to leave for employees of the Govern- 
ment Printing Office, the Bureau of Engraving and Print- 
ing, and the navy yards and arsenals would seem to indicate 
clearly that Congress did not regard such employees as heing 
within the general provisions of the departmental leave law. 
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This has been expressly held by my predecessor Attorney 
General Harmon with respect to employees of the Bureau of 
Engraving and Printing. 21 Op. 338. Moreover, apart 
from this fact, most of the employees in question could not 
properly be held to be clerks or employees of an executive 
department. See 26 Op. 209. 

In my opinion the express grant of sick leave with pay to 
employees of the executive departments and the failure, with 
certain specified exceptions, to grant such leave to employees 
of the Government Printing Office, the Bureau of Engraving 
and Printing, and the navy yards and arsenals, indicates 
clearly the legislative intent that the employees last named 
should not receive sick leave. See 21 Op. 338, supra, 26 Op. 
209, supra, 29 Op. 481; 26 Comp. Dec. 253; 23 Comp. Dec. 
192; 21 Comp. Dec. 611. Iam advised that this has been the 
uniform construction of the statutes in question by all the 
bureaus and organizations involved, except as to the admin- 
istrative office force of the Bureau of Engraving and Print- 
ing, which force has been allowed the same annual and sick 
leave which has been granted to employees of the Treasury 
Department proper. If there were any doubt as to the con- 
struction of the statutes, the administrative construction 
thereof by the organizations involved would seem to be con- 
trolling. 36 Op. 318, 513. 

No additional authority with respect to the allowance of 
sick leave is conferred upon the President by the Act of 
June 30, 1932, Public No. 212, except that by section 215 of 
that Act the President is directed, “ within the limits now 
authorized by law,” to administer the so-called sick leave of 
absence under such regulations as to obtain, so far as prac- 
ticable, uniformity in the various executive departments and 
independent establishments. 

Accordingly, it is my opinion that the President is without 
authority to issue an Executive order granting sick leave of 
absence generally to all employees in the Federal service. 

Respectfully, 
WILLIAM D. MITCHELL. 

To the PresipENt, 
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DISPOSITION BY TREASURY DEPARTMENT OF FOUND 
COUPON BOND AND COUPON NOTE 


The Fifty Dollar Temporary Coupon Bond of the Third 4%4’s which 
was found by Miss Katie L. Winters in an apartment at Chicago, 
Illinois, and submitted to the Treasury Department for payment, 
and the One Hundred Dollar Coupon Note of the Victory 4%4’s 
which was left in a sack or box by a guest in a hotel operated by 
Mrs. Elnora Stewart at South Bend, Washington, and presented 
by her for collection to the United States National Bank of Port- 
land, Oregon, should be retained by the Treasury Department sub- 
ject to claim by the true owner or the States of Illinois and Wash- 
ington, respectively. 

DEPARTMENT OF JUSTICE, 
August 10, 1932. 

Sir: I have the honor to refer to your letter of February 
2, 1932, requesting my opinion as to the proper disposition 
to be made of a Fifty Dollar ($50.00) Temporary Coupon 
Bond of the Third 414’s, No. 1,013,172, which was presented 
in a mutilated condition by Miss Katie L. Winters, of 34 
West 42nd Street, Indianapolis, Indiana, with a letter stat- 
ing it was found in a handkerchief between the sections of 
a radiator in an apartment at 5719 Prairie Avenue, Chicago, 
Illinois; and a One Hundred Dollar ($100.00) Coupon Note 
of the Victory 434’s, which was forwarded to the Treasury 
Department under date of September 12, 1929, by the United 
States National Bank of Portland, Oregon, for collection 
on behalf of Mrs. Elnora Stewart, who states she found it in 
a sack or box containing certain War Savings Certificates 
registered in the name of John A. Johnson at the post office 
at Raymond, Washington, and other personal effects left in 
the storeroom of a hotel conducted by her at South Bend, 
Washington, by Johnson or some one using that name. 

It appears that the Solicitor of the Treasury Department 
has expressed an opinion that under the law of Illinois, Miss 
Winters can not acquire any right to the Fifty Dollar Tem- 
porary Coupon Bond and that the bond should be retained 
by the Treasury Department subject to claim by the State 
of Illinois or the true owner. The Solicitor expresses no 
opinion as to the right of Mrs. Stewart to the One Hundred 
Dollar Coupon Note but suggests that my opinion be re- 
quested in both cases in view of two opinions of my pre- 
decessors (82 Op. 80; 33 zd. 59), which, he intimates, were 


The Secretary of the Treasury 21 


based upon the belief that there were no statutes in Colorado 
and Illinois regulating the disposition of lost property, 
whereas it now appears that both States had such laws at 
the time of those opinions. 

In the first opinion referred to by your Solicitor (32 Op. 
80), Acting Attorney General King held that where a Cou- 
pon Bond of the First Liberty Loan had been found in a 
post-office building at Denver, Colorado, by a post-office 
employee, and forwarded to the Treasury Department, it 
was the duty of the Treasury Department to hold the bond 
until it was claimed by the true owner. In support of this 
conclusion he said: 

“ ‘The maker of a negotiable instrument is not protected if 
he makes payment to the person presenting it with knowledge 
that he has no right to receive payment. (Chappelear v. 
Martin, 45 Ohio St. 126; Wheeler v. Guild, 20 Pickering, 
545, 552.) In the case of The Emblem (2 Ware 67, 8 Fed. 
Cases, No. 44384), the court said: 

“° The finder of a check or promissory note or other chose 
in action acquires no property in the note and has no right 
to demand the payment of it; and if the promisor pays it, 
after notice that it came into the possession of the holder by 
finding, he would not be protected against a demand by the 
owner.’ (Citing McLaughlin v. Waite, 5 Wendell 404.) 

“ Conceding that the finder of the bond in question would 
have been entitled to retain possession of it as against every- 
one but the true owner, and receive payment of the bond and 
coupons at maturity, if the Government had had no notice 
that he was not the true owner, it does not follow that pos- 
session should be restored to him now. Under existing con- 
ditions, he is not entitled to the payment of either the in- 
terest or the principal of the bond, and I do not believe that 
the Treasury Department is justified in returning it to him, 
thereby giving him an opportunity to sell it to a bona fide 
purchaser who would be entitled to collect the interest and 
the principal.” 

This language recognizes that under the law of Colorado 
(section 6992 of Mills Annotated Statutes of Colorado makes 
the common law of England applicable in Colorado until 
repealed by legislative authority) the finder of lost property 
is entitled to ownership and possession of it against all others 
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except the true owner; but indicates that the finder of a 
check or promissory note or other chose in action acquires no 
property in the note and has no right to demand the pay- 
ment of it (the Coupon Bond), and if the promisor (the 
Government) paid it after notice that it came into the posses- 
sion of the holder by finding, it (the Government) would not 
be protected againts a demand by the owner. 

The second opinion referred to by your Solicitor (33 Op. 
59) involved certain certificates of indebtedness alleged to 
have been found by a Mrs. Jaggar, which had been presented 
for payment to the Federal Reserve National Bank of Chi- 
cago as fiscal agent of the United States. Attorney General 
Daugherty held this case was indistinguishable from the case 
involved in the opinion rendered by Acting Attorney General 
King (32 Op. 80), and, therefore, the Secretary of the 
Treasury should follow the latter opinion. 

As your Solicitor points out, there are in Illinois and were 
at the time of the second opinion (33 Op. 59) laws regulating 
the disposition of lost property. (Sections 26-28, c. 50 
Smith-Hurd, Illinois Revised Statutes, 1931.) Such laws 
require the finder, among other things, if the property be not 
reclaimed within a certain period, to deliver it to the Clerk 
of the County Court. The owner is then allowed a specified 
time within which to redeem it, and if he does not appear 
and claim the property within that time it becomes the prop- 
erty of the county. 

In view of these Illinois statutes regulating the disposi- 
tion of lost property, it is my judgment that the opinion of 
my predecessor in 33 Op. 59, should be modified so as to 
hold that where, as here, a coupon bond is found in Illinois 
and submitted to the Treasury Department for payment, it 
is the duty of that Department to hold the bond subject to 
claim by the true owner or the State of Illinois. 

The same rule should be followed where, as here, a sack 
or box containing, among other things, a coupon note is left 
by a guest at a tavern in the State of Washington, since 
the laws of that State provide that if property left at a 
tavern is not reclaimed by the owner within a specified time, 
it shall be sold and the proceeds thereof applied to the school 
funds of the county in which the property is found. (Secs, 
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8416-8427, Remington’s Compiled Statutes of Washington, 
1922; Supplement of 1927, sec. 8999-1-4.) | 

It is my opinion, therefore, that the Fifty Dollar Tempo- 
rary Coupon Bond of the Third 414’s which was found by 
one Katie L. Winters and submitted to the Treasury Depart- 
ment for payment, and the One Hundred Dollar Coupon 
Note of the Victory 484’s which was left in a sack or box 
by a guest in a hotel operated by Mrs. Elnora Stewart at 
South Bend, Washington, and presented by her for collec- 
tion to the United States National Bank of Portland, Ore- 
gon, should be retained by the Treasury Department subject 
to claim by the true owner or the States of Illinois and 
Washington, respectively. 

Respectfully, 
WILLIAM D. MITCHELL. 
To the SECRETARY OF THE TREASURY. 





FORFEITURE OF RIGHTS UNDER SECTION 504 OF THE 
WORLD WAR VETERANS’ ACT, AS AMENDED 


The forfeiture of rights imposed by section 504 of the World War 
Veterans’ Act (438 Stat. 629), as amended, when determined by the 
administrative officer charged with its enforcement, is not affected 
by the fact that a prosecution to enforce the other penalties im- 
posed by section 504, supra, is not instituted. 


DEPARTMENT OF JUSTICE, 
August 11, 1932. 


Srr: I have the honor to reply to your letter of July 11, 
1932, requesting my opinion in connection with certain cases 
which are before you for consideration upon the following 
question: © 

“Ts an administrative finding of forfeiture of rights 
under section 504 of the World War Veterans Act dependent 
upon a judicial determination in the Federal Courts, and in 
the event there is a failure of a grand jury to indict or 
failure of a jury or court to convict, is the Administrator 
warranted in continuing a forfeiture previously effected? ” 

It appears from your letter, and from the copy of an 
enclosed opinion rendered by the Solicitor of the Veterans’ 
Administration in connection with the cases mentioned in 
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_ your letter, that in such cases there has been an administra- 
tive finding of forfeiture of the rights of the particular 
veterans under section 504 of the World War Veterans Act, 
and that no criminal prosecution of such veterans has been 
instituted. | | 

Following the established practice of the Attorneys Gen- 
eral, I shall limit my opinion to a consideration of your 
question in so far as it is involved in the particular cases 
mentioned in your letter. 

Section 504 of the World War Veterans Act (Act of June 
7, 1924, c. 820, 48 Stat. 629, as amended by the Act of March 
4, 1925, c. 553, Sec. 19, 48 Stat. 1812; U.S. C., Title 38, sec 
555) provides as follows: 

“Any person who shall knowingly make or cause to be 
made, or conspire, combine, aid, or assist in, agree to, ar- 
range for, or in any wise procure the making or presentation 
of a false or fraudulent affidavit, declaration, certificate, 
statement, voucher, or paper, or writing purporting to be 
such, concerning any claim or the approval of any claim for 
compensation or maintenance and support allowance, or the 
payment of any money, for himself or for any other person, 
under Titles II or IV hereof, shall forfeit all rights, claims, 
and benefits under said titles, and, in addition to any and 
all other penalties imposed by law, shall be guilty of a mis- 
demeanor and upon conviction thereof shall be punished by 
a fine of not more than $1,000 or imprisonment for not more 
than one year, or by both such fine and imprisonment, for 
each such offense.” 

The plain purpose of this statute, as indicated by its lan- 
guage, is to impose a penalty for the commission of the 
offense described. The penalty includes not only the for- 
feiture of rights under Titles IT and IV of the World War 
Veterans Act, but also, upon conviction of the offense, punish- 
ment by fine or imprisonment. By the express provisions 
of the statute, however, forfeiture, unlike fine and imprison- 
ment, is not dependent upon conviction. The statute itself 
declares the forfeiture, leaving for administrative determi- 
nation whether the particular veteran has committed the pro- 
scribed acts and is thus subject to the forfeiture imposed by 
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In the opinion of the Solicitor of the Veterans’ Adminis- 
tration, enclosed with your letter, it is concluded that it is 
not essential that a conviction be secured in the Federal 
courts in order that the Veterans’ Administration may find 
that a person has forfeited his rights as provided in section 
504. You also state in your letter that the Veterans’ Admin- 
istration has consistently held, since the enactment of sec- 
tion 504, that the results of efforts to prosecute criminally 
have no bearing on a forfeiture previously made, except in 
so far as the Administrator, in a review of the case, might 
take into consideration such evidence as was produced in con- 
nection with the court proceedings. 

Considering the plain provisions of section 504 in the 
light of the consistent administrative construction, it is my 
opinion that the forfeiture imposed by section 504, when 
determined by the administrative officer charged with its 
enforcement, is not affected by the fact that a prosecution to 
enforce the other penalties imposed by section 504 is not 
instituted. 

Respectfully, 
WILLIAM D. MITCHELL. 


To the ADMINISTRATOR OF VETERANS’ AFFAIRS. 


PUERTO RICO—VALIDITY OF BOND ISSUB 


The proposed issue for the Government of Puerto Rico of bonds of 
the face value of $500,000, the proceeds from the sale of which 
are to be devoted to the continuance of the construction of works 
for the development and use of the waters of the Tora Negro 
and Matrullas Rivers, being authorized by Congress and by Act No. 
7 of the Legislature of Puerto Rico of April 6, 1931, as amended 
by Act No. 8 of July 12, 1932, and all the statutory requirements 
regarding the issue and sale of these bonds having been complied 
with, said bonds, when issued in the amount and form proposed, 
will constitute valid and binding obligations of the people of 
Puerto Rico. 


DEPARTMENT OF JUSTICE, 
October 29, 1932. 
Srr: I have the honor to refer to your letter of October 
18, 1932, stating that your Department has been author- 
ized to sell for the account of the Government of Puerto 
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Rico bonds of the face value of $500,000, the proceeds from 
which are to be devoted to the continuance of the construc- 
tion of works for development and use of the waters of the 
Toro Negro and Matrullas Rivers under the so-called Toro 
Negro Project. 

The proposed bonds are to be issued under authority con- 
tained in section 3 of the Act of Congress approved March 
2, 1917, entitled “An Act to provide a civil government for 
Puerto Rico and for other purposes,” as amended by the 
Act of March 4, 1927 (c. 145, 39 Stat. 951, 953; c. 503, 44 
Stat. 1418; U.S. C., Title 48, secs. 741, 745), and Act No. 7 
of the Twelfth Legislature of Puerto Rico, Third Regular 
Session, approved April 6, 19381 (Laws of Puerto Rico, 
1931, p. 144), as amended by Act No. 8 of the same Legisla- 
ture, Third Special Session, approved July 12, 1932. 


The Act of April 6, 1931, authorized bonds “up to the 
sum of one million dollars,” to be “ made and sold as the 
work progresses.” The validity of the first instalment of 
the bonds, in the amount of $500,000, was sustained in an 
opinion dated August 19, 1931. The validity of a proposed 
second instalment, in the amount of $300,000, was sustained 
in an opinion of February 4, 19382 (36 Op. 516), but such 
bonds were not actually issued because of conditions then 
existing in the bond market, as pointed out by the Governor 
of Puerto Rico in his message to the Assembly of June 21, 
1932. 

You state that the bonds are to be issued and sold by you 
at the request of the Treasurer of Puerto Rico (which re- 
quest has been approved by the Governor), in coupon form, 
in the denomination of $1,000 each to be dated January 1, 
1932, and to bear interest at a rate not exceeding six per 
centum per annum, payable semi-annually on January 1 and 
July 1 of each year, the principal thereof to be payable 
at the Treasury of the United States on January 1, 1932, and 
the bonds to be redeemable at par, with accrued interest, on 
January 1, 1942, or at any time thereafter upon sixty days’ 
notice. It has further been determined that the bonds shall 
be offered at par subject to bids on the rate of interest and 
that the interest rate, not exceeding six per centum, shall be 
finally determined upon a consideration of the bids sub- 
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mitted. A copy of the form of the proposed bond, revised 
as indicated in your letter, is submitted and you request 
my opinion upon the legality of the issue. 

Section 8 of the Act of March 2, 1917, as amended 
provides: 

“* * * and when necessary to anticipate taxes and 
revenues, bonds and other obligations may be issued by 
Puerto Rico or any municipal government therein as may 
be provided by law, and to protect the public credit: Pro- 
vided, however, That no public indebtedness of Puerto Rico 
and the municipalities of San Juan and Ponce shall be al- 
lowed in excess of 10 per centum of the aggregate tax valua- 
tion of its property * * *. In computing the indebted- 
ness of the people of Puerto Rico, municipal bonds for the 
payment of interest and principal of which the good faith 
of the people of Puerto Rico has heretofore been pledged 
and bonds issued by the people of Puerto Rico secured by 
bonds to an equivalent amount of bonds of municipal corpo- 
rations or school boards of Puerto Rico shall not be counted, 
but all bonds hereafter issued by any municipality or sub- 
division * * * for which the good faith of the people 
of Puerto Rico is pledged shall be counted.” 

You state that the records of your Department show that 
the aggregate assessed valuation of real and personal prop- 
erty in Puerto Rico on June 30, 1932, amounted to $324,809,- 
117; that on the said date there were outstanding bonds of 
the Government of Puerto Rico of the face value of $28.- 
378,000; that the total amount of temporary loans out- 
standing was $379,494.54; and that the total amount of 
municipal bonds outstanding, to which the good faith of 
the people of Puerto Rico had been pledged since the 
amendatory Act of March 4, 1927, aggregated $1,299,500, 
making a total of $30,056,994.54 to be considered when as- 
certaining the total bonded indebtedness which the Govern- 
ment of Puerto Rico is authorized to incur. Therefore, it 
is apparent that the proposed issue will not increase the 
bonded indebtedness beyond 10 per centum of the aggre- 
gate of the assessed valuation, the maximum permitted by 
law. 

Section 1 of the Act of April 6, 1931, reads in part as 
follows: 
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“ That the Treasurer of Puerto Rico is hereby authorized, 
empowered and directed to issue bonds of The People of 
Puerto Rico up to the sum of one million dollars ($1,000,- 
000), pursuant to the terms hereinafter set forth. The 
proceeds from the said issue of bonds of one million dollars 
($1,000,000) shall be covered into the Treasury of Puerto 
Rico in the fund created by the “Act for the Development 
of the Water Resources,” approved April 29, 1927, and 
known as “Special Fund for the Development and Use of 
the Water Power,” and shall be applied by the Commissioner 
of the Interior to the construction of the works of the Toro 
Negro Hydro-electric Project, including the completion of 
the Guineo Dam and the diversion of the waters of the 
Matrullas River for the generation of electric power at the 
Toro Negro-Hydro-electric Plant; Provided, That this bond 
issue shall be made and sold as the work progresses, in par- 
tial amounts of one hundred thousand dollars ($100,000), 
or such multiples thereof, as according to the estimate 
of the Commissioner of the Interior, shall be required to 
take care of the expenditures of construction, so that the 
progress of the work may continue without interruption 
* * #9) 

Section 2 of said Act, as amended by the Act of July 12, 
1932, provides that the bonds may be in coupon form of the 
denomination of $1,000 or registered form of the denomi- 
nation of $5,000, or both, shall bear interest at a rate not 
exceeding six per centum per annum, payable semi-annually 
on the first day of January and July, and shall be redeem- 
able within twenty years from the date of issue, but reserv- 
ing to the Government of Puerto Rico the option and the 
right to redeem all or any of the said bonds at par, with 
accrued interest, after the first ten years from the date of 
issue upon giving notice as prescribed by the Act, both 
principal and interest to be payable in Puerto Rico, at the 
office of the Treasurer of Puerto Rico, or at the Treasury of 
the United States, in gold coin of the United States of the 
present standard of weight and fineness. 

Section 3 provides that the bonds may be sold by the 
Secretary of War of the United States, or by the Treasurer 
of Puerto Rico, or by any fiscal agent appointed for the pur- 
pose by the Treasurer of Puerto Rico, with the approval of 
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the Governor, on terms most advantageous to the people of 
Puerto Rico and as near the date of issue as possible; and 
that the Treasurer with the approval of the Governor, under 
the limitations prescribed therein, shall have absolute inter- 
vention and authority in all matters connected with the 
said bonds, including the terms and denominations thereof, 
and the manner, time, and method of their issue and sale. 
The Treasurer is authorized and directed to pay the prin- 
cipal and interest when due and an amortization fund for 
the redemption of the bonds is provided. For the payment 
of both principal and interest the good faith of the people 
of Puerto Rico is irrevocably pledged. 

The amendment of section 2 of the Act by the Legisla- 
ture in Special Session had been recommended by the Gov- 
ernor in his message of June 21, 1932, hereinbefore men- 
tioned, and the amendment therefore accorded with the 
provision of section 33 of the Act of Congress of March 2, 
1917, as amended by the Act of March 4, 1927 (U. S. C., 
Title 48, sec. 818), that no legislation shall be considered at 
Special Sessions other than that specified in the call therefor 
or in a special message by the Governor. 

There was transmitted with your letter a statement 
signed by the Commissioner of the Interior of Puerto Rico, 
setting forth his estimate that a total amount of $500,000 
will be required in order to continue until July, 1933, the 
projects for which the bond issue is provided, and also a 
statement signed by the Treasurer, setting forth his de- 
terminations in those matters left to his discretion, and this 
has been approved by the Governor in accordance with the 
Act of the Legislature. 

I find that all the statutory requirements regarding the 
issue and sale of the said bonds have been complied with 
and that the form of bond submitted is in conformity with 
the law and the determinations of the Treasurer, approved 
by the Governor. The form of bond properly recites that 
“under the provisions of section 3 of the Act of Congress, 
approved March 2, 1917, as amended by the Act of March 4, 
1927, this bond is exempt from taxation by the Govern- 
ment of the United States, or by the Government of Puerto 
Rico or of any political or municipal subdivision thereof, or 


by any State, Territory, or possession, or by any county, 
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municipality, or other municipal subdivision of any State, 
Territory, or possession of the United States, or by the 
District of Columbia.” 

It is therefore my opinion that the bonds, when issued in 
the amount and form proposed, will constitute valid and 
binding obligations of the People of Puerto Rico. 

Respectfully, 
WILLIAM D. MITCHELL 

To the SECRETARY oF War. 





PUERTO RICO—VALIDITY OF BOND ISSUE 


The proposed issue by the Government of Puerto Rico of bonds of the 
face value of $100,000, the proceeds from the sale of which are to 
be used in the payment of the principal of, and interest on, bonds 
previously issued and sold for the construction, operation, and 
maintenance of the Isabela Irrigation System, being authorized by 
Congress and by Joint Resolution No. 12 of the Legislature of 
Puerto Rico of July 3, 1929, and all statutory requirements re- 
garding the issue and sale of the bonds having been complied with, 
said bonds, when issued in the amount and form proposed, will 
constitute valid and binding obligations of the people of Puerto 
Rico, 

DEPARTMENT OF JUSTICE, 
December 16, 1932. 

Sir: I have the honor to acknowledge receipt of your 
letter of December 13, 1932, stating that your Department 
has been authorized to sell for the account of the Govern- 
ment of Puerto Rico bonds of the face value of $100,000, the 
proceeds of which are to be used in the payment of the 
principal of, and interest on, bonds previously issued and 
sold for the construction of the Isabela Irrigation System 
and of the costs of maintenance and operation of said 
system until such time as the funds necessary for such pur- 
poses shall be produced from assessments levied upon lands 
included within the irrigation district. 

The proposed bonds are to be issued under authority con- 
tained in section 3 of the Act of Congress approved March 2, 
1917, entitled “An Act To provide a civil government for 
Puerto Rico, and for other purposes,” as amended by the 
Act of March 4, 1927 (c. 145, 39 Stat. 951, 953; c. 508, 44 
Stat. 1418; U. S. C., Title 48, Secs. 741, 745), and Joint 
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Resolution No. 12 of the Twelfth Legislature of Puerto Rico, 
approved July 3, 1929, a copy of which was inclosed with 
your letter. The validity of prior installments of bonds 
authorized by the same Joint Resolution was.sustained in 
my opinions of November 27, 1929, December 9, 1930, and 
November 6, 1931 (86 Op. 107, 378, 469). The last-men- 
tioned installment, however, was not actually issued. 

You state that the bonds are to be issued and sold by 
you at the request of the Treasurer of Puerto Rico, in 
coupon form, in the denomination of $1,000 each, to be 
dated January 1, 1933, and to bear interest at the rate of 
5 per centum per annum, payable semiannually on January 
1 and July 1 of each year, the principal thereof to be pay- 
able at the Treasury of the United States in series of 
$50,000 each on July 1, 1971, and July 1, 1972. <A copy of 
the form of the proposed bond is submitted with your letter 
and you request my opinion upon the legality of the issue. 

Section 3 of the Act of March 2, 1917, as amended, 
provides: 

“* * * and when necessary to anticipate taxes and rev- 
enues, bonds and other obligations may be issued by Puerto 
Rico or any municipal government therein as may be pro- 
vided by law, and to protect the public credit: Provided, 
however, That no public indebtedness of Puerto Rico and the 
municipalities of San Juan and Ponce shall be allowed in 
excess of 10 per centum of the aggregate tax valuation of its 
property * * *. In computing the indebtedness of the 
people of Puerto Rico, municipal bonds for the payment of 
interest and principal of which the good faith of the people 
of Puerto Rico has heretofore been pledged and bonds issued 
by the people of Puerto Rico secured by bonds to an equiva- 
lent amount of bonds of municipal corporations or school 
boards of Puerto Rico shall not be counted, but all bonds 
hereafter issued by any municipality or subdivision * * * 
for which the good faith of the people of Puerto Rico is 
pledged shall be counted.” 

Your letter and the documents submitted by you show that 
the aggregate assessed valuation of real and personal property 
in Puerto Rico on June 30, 1932, amounted to $324,309,117, 
revised and reduced in the regular annual assesment to 


32 Puerto Rico—Validity of Bond Issue 


$305,436,236, as of October 24, 1932, that on November 3, 
1932 (the date of the certificate of the Treasurer of Puerto 
Rico), there were outstanding bonds of the Government of 
Puerto Rico of the face value of $28,458,000, and notes evi- 
dencing temporary loans of the face value of $529,494.54, that 
since the amendatory Act of March 4, 1927, the good faith of 
the people of Puerto Rico has been pledged to the payment 
of principal and interest on outstanding municipal bonds ag- 
gregating $1,299,500, which under the statute must be added 
to the foregoing, and that subsequent to the date of the 
Treasurer’s certificate there have been issued bonds in the 
amount of $500,000 for continuation of the so-called Toro 
Negro Project, which were approved in my opinion of 
October 29, 1932, making a total of $30,786,994.54. From 
this amount, however, there is to be deducted $958,787.17, 
representing the amount accumulated in the various sinking 
funds, pledged by statute and applicable only to the pay- 
ment of unmatured obligations included in the foregoing 
total figures. (85 Op. 9, 14.) This makes a net total of 
$29,828,207.37 to be considered as the present indebtedness 
of the Government of Puerto Rico within the meaning of 
the Act of Congress, and the contemplated issue will not 
increase this to an amount beyond 10 per centum of the 
aggregate of the revised assessed valuation, the maximum 
permitted by law. 

Sections 3 and 4 of Joint Resolution No. 12, supra, provide: 

“Section 3. For the purpose of providing funds for the 
payment of principal of, and interest on, the bonds already 
issued and sold for the construction of the irrigation system, 
as well as for the operation and maintenance of said system 
until such time as the funds necessary for these purposes 
are produced by such assessments as may be levied on irri- 
gated lands, as hereinbefore provided, and by the proceeds 
of other receipts, derived from said system, the Treasurer of 
Puerto Rico is hereby authorized, empowered and directed 
to issue bonds of The People of Puerto Rico to the amount 
of one million, two hundred and fifty thousand (1,250,000) 
dollars, or such part thereof as may be necessary. 

“ Section 4. Said bonds shall be sold on such terms as 
may be most favorable to The People of Puerto Rico and 
shall be issued in series so that the proceeds of the sale 
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thereof may be available on the dates and in the amounts 
stated below: 
$750,000 on January 1, 1930 
150,000 on January 1, 1931 
150,000 on January 1, 19382 
100,000 on January 1, 1933 
100,000 on January 1, 1934” 

It is further provided by the Joint Resolution that the 
bonds may be in coupon or registered form, in denominations 
of one thousand, five thousand and (or) ten thousand dollars, 
shall bear interest at a rate not exceeding five per centum 
per annum, payable semi-annually, and shall be redeemable 
in series on prescribed dates and in prescribed amounts; that 
the bonds may be sold by the Secretary of War or by the 
‘Treasurer of Puerto Rico, with the approval of the Governor, 
upon such terms as may be most favorable to the People of 
Puerto Rico, and that the Treasurer with the approval of 
the Governor, under the limitations prescribed therein, shall 
have absolute charge and authority in connection with all 
matters relating to said bonds; that the proceeds from the 
sale of the bonds shall be devoted to the payment of the 
principal of and interest on the bonds theretofore issued and 
sold for the construction of the irrigation system, and of the 
costs of operation and maintenance of the system until suffi- 
cient funds for these purposes are realized from the assess- 
ments levied by the Act. For the payment of both principal 
and interest the good faith of the People of Puerto Rico is 
irrevocably pledged. | 

There was transmitted with your letter a statement signed 
by the Treasurer of Puerto Rico, setting forth his determina- 
tions in those matters left to his discretion, and this has been 
approved by the Governor, in accordance with the Joint 
Resolution. 

I find that all the statutory requirements regarding the 
issue and sale of the said bonds have been complied with and 
that the form of bond submitted is in compliance with the 
law and the determinations of the Treasurer, approved by 
the Governor. The form of bond properly recites that 
“under the provisions of Section 3 of the Act of Congress, 
approved March 2, 1917, as amended by the Act of March 4, 
1927, this bond is exempt from taxation by the Government 
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of the United States, or by the Government of Puerto Rico 
or of any political or municipal subdivision thereof, or by 
any State, Territory, or possession, or by any county, munici- 
pality, or other municipal subdivision of any State, Terri- 
tory, or possession of the United States, or by the District 
of Columbia.” 

It is therefore my opinion that the bonds, when issued in 
the amount and form proposed, will constitute valid and 
binding obligations of the People of Puerto Rico. 


Respectfully, 
WILLIAM D. MITCHELL. 


To the SECRETARY OF War: 


IMPORT TAX ON COAL—ATTORNEY GENERAL’S OPINION 


The Attorney General declines to express an opinion upon the question 
whether coal imported from countries having most favored nation 
treaties with the United States is subject to the tax imposed by 
section 601 (c) (5) of the Revenue Act of 1982 (47 Stat. 260), as 
that question must ultimately reach the courts for decision. 

The ruling of the Secretary of the Treasury of November 14, 1932, 
(T. D. 45991-6), that coal imported from countries having most 
favored nation treaties with the United States is not subject to the 
aforesaid tax, held invalid because in violation of section 502 (b) 
of the Tariff Act of 19380 (46 Stat. 731), requiring concurrence by 
the Attorney General in certain rulings of the Secretary of the 
Treasury. 

Treating the matter as now submitted in accordance with section 502 
of the Tariff Act of 1930, supra, the Attorney General deems it 
proper to refrain from approving a reversal by the Treasury De- 
partment of its original ruling requiring payment of the tax on 
imported coal as prescribed by section 601 (c) (5) of the Revenue 
Act of 1932, supra, and to allow such tax to stand in order that the 
question may be judicially determined on protest and litigation by 
the importers. 

DEPARTMENT OF JUSTICE, 
December 27, 1932. 
Sm: I have the honor to acknowledge receipt of your 
letter of December ninth submitting for my consideration 

the question as to the proper interpretation of section 601 

of the Revenue Act of 1932, approved June 6, 1932, and the 

correctness of the ruling of the Treasury Department with 


respect thereto. 
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Section 601 is as follows: 

“Src. 601. Excism TAXES OF CERTAIN ARTICLES. 

‘“* (a) In addition to any other tax or duty imposed by law, 
there shall be imposed a tax as provided in subsection (c) 
on every article imported into the United States unless treatv 
provisions of the United States otherwise provide. 

“(b) The tax imposed under subsection (a) shall be 
levied, assessed, collected, and paid in the same manner as 
a duty imposed by the Tariff Act of 1930, and shall be 
treated for the purposes of all provisions of law relating 
to the customs revenue as a duty imposed by such Act, 
except that— | 

(1) the value on which such tax shall be based shall 
be the sum of (A) the dutiable value (under section 503 of 
such Act) of the article, plus (B) the customs duties, if 
any, imposed thereon under any provision of law; 

“ (2) for the purposes of section 489 of such Act (re- 
lating to additional duties in certain cases of undervalu- 
ation) such tax shall not be considered an ad valorem 
rate of duty or a duty based upon or regulated in any 
manner by the value of the article, and for the purposes 
of section 336 of such Act (the so-called flexible tariff pro- 
vision) such tax shall not be considered a duty; 

“(3) such tax shall not be imposed upon any article im- 
ported prior to the date on which this title takes effect ; 
(4) no drawback of such tax (except tax paid upon the 

importation of an article described in subsection (c) (4), 
(5), (6), or (7), shall be allowed under section 313 (a), (b), 
or (f) of the Tariff Act of 1930 or any provision of law 
allowing a drawback of customs duties on articles manufac- 
tured or produced with the use of duty-paid materials; 

** (5) such tax (except tax under subsection (c) (4) to 
(7), inclusive) shall be imposed in full notwithstanding 
any provision of law granting exemption from or reduc- 
tion of duties to products of any possession of the United 
States; and for the purposes of taxes under subsection (c) 
(4) to (7), inclusive, the term “ United States ” includes 
Puerto Rico.” 

(c) There is hereby imposed upon the following articles 
sold in the United States by the manufacturer or producer, 


86 Import Tax on Coal 


or imported into the United States, a tax at the rates here- 
inafter set forth, to be paid by the manufacturer, producer, 
or importer. 

“ (1) Lubricating oils, 4 cents a gallon; but the tax on 
the articles described in this paragraph shall not apply 
with respect to the importation of such articles. 

(2) Brewer’s wort, 15 cents a gallon. Liquid malt, 
malt syrup, and malt extract, fluid, solid, or condensed, 
made from malted cereal grains in whole or in part, unless 
sold to a baker of use in baking or to a manufacturer or 
producer of malted milk, medicinal products, foods, cereal 
beverages, or textiles, for use in the manufacture or pro- 
duction of such products, 3 cents a pound. For the pur- 
poses of this paragraph liquid malt containing less than 
15 per centum of solids by weight shall be taxable as 
brewer’s wort. 

“(3) Grape concentrate, evaporated grape juice, and 
grape syrup (other than finished or fountain syrup), if 
containing more than 35 per centum of sugars by weight, 
20 cents a gallon. No tax shall be imposed under this 
paragraph. 

“(A) upon any article which contains preservative suf- 
ficient to prevent fermentation when diluted, or 

“(B) upon any article sold to a manufacturer or pro- 
ducer of food products or soft drinks for use in the man- 
ufacture or production of such products. 

“(4) Crude petroleum, 14 cent per gallon; fuel oil de- 
rived from petroleum, gas oil derived from petroleum, 
and all liquid derivatives of crude petroleum, except 
lubricating oil and gasoline or other motor fuel, 14 cent 
per gallon; gasoline or other motor fuel, 21% cents per gal- 
lon; lubricating oil, 4 cents per gallon; paraffin and other 
petroleum wax products, 1 cent per pound. The tax on 
the articles described in this paragraph shall apply only 
with respect to the importation of such articles. 

“(5) Coal of all sizes, grades, and classifications (ex- 
cept clum and duff), coke manufactured therefrom; and 
coal or coke briquettes, 10 cents per 100 pounds. The tax 
on the articles described in this paragraph shall apply 

. only with respect to the importation of such articles, and 


The President 37 


shall not be imposed upon any such article if during the 
preceding calendar year the exports of the articles de- 
scribed in this paragraph from the United States to the 
country from which such article is imported have been 
greater in quantity then the imports into the United 
States from such country of the articles described in this 
paragraph. 

“(6) Lumber, rough, or planed or dressed on one or 
more sides, except flooring made of maple (except Japa- 
nese maple), birch, and beech, $3 per thousand feet, board 
measure; but the tax on the articles described in this par- 
agraph shall apply only with respect to the importation 
of such articles. 

“(7) Copper-bearing ores and concentrates and articles 
provided for in paragraph 316, 380, 381, 387, 1620, 1634, 
1657, 1658, or 1659 of the Tariff Act of 1930, 4 cents per 
pound on the copper contained therein: Provided, 'That 
no tax under this paragraph shall be imposed on copper in - 
any of the foregoing which is lost in metallurgical proc- 
esses: Provided further, That ores or concentrates usable 
as a flux or sulphur reagent in copper smelting and/or 
converting and having a copper content of not more than 
15 per centum, when imported for fluxing purposes, shall 
be admitted free of said tax in an aggregate amount of 
not to exceed in any one year 15,000 tons of copper con- 
tent. All articles dutiable under the Tariff Act of 1930, 
not provided for heretofore in this paragraph, in which 
copper (including copper in alloys) is the component ma- 
terial of chief value, 3 cents per pound. All articles 
dutiable under the Tariff Act of 1930, not provided for 
heretofore in this paragraph, containing 4 per centum 
or more of copper by weight, 3 per centum ad valorem 
or 34 of 1 per cent per pound, whichever is the lower. 
The tax on the articles described in this paragraph shall 
apply only with respect to the importation of such articles. 
The Secretary is authorized to prescribe all necessary reg- 
ulations for the enforcement of the provisions of this 
paragraph.” 

The question presented is whether coal imported from 
Great Britain, Germany, and other countries with which 
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we have most favored nation treaties will be exempted fiom 
the tax provided for in section 601 (c) (5) of the Revenue 
Act of 1932 because of the existence of these treaties and 
because of the provision in section 601 (a) of the Revenue 
Act that the import taxes prescribed by section 601 shall 
be imposed “ unless treaty provisions of the United States 
otherwise provide.” 

It appears from documents forwarded to me by the Secre- 
tary of the Treasury that during the calendar year 1931 ex- 
ports of American coal into Canada were greater in quantity 
than imports of coal into the United States, and that the 
import tax prescribed in the above paragraph numbered five 
has not been imposed on imports of Canadian coal. 

With respect to Great Britain and Germany, the balance 
of trade on coal during the calendar year 1931 was not in 
favor of the United States, and therefore coal imported from 
those countries was, during several months after the statute 
became effective, considered subject to import tax. Later, 
upon consideration of protests and diplomatic representa- 
tions through the State Department, it was determined by 
the Treasury, under date of November 14, 1932 (T. D. 
45991-6), that coal imported from Great Britain and Ger- 
many is exempt from the import tax by reason of the most 
favored nation clauses contained in the treaties between 
those countries and the United States. 

Pending the submission of the question to me, the Treas- 
ury Department under date of December 12, 1932, has 
directed the suspension of liquidation of entries of coal from 
those countries. 

To support the conclusion reached by the Treasury on No- 
vember fourteenth, it is argued that the clause “ unless treaty 
provisions of the United States otherwise provide” con- 
tained in subdivision (a) of Section 601, literally construed, 
includes within its scope most favored nation treaties, and 
therefore in effect overrides the provision in subdivision (5) 
of subdivision (c) of section 601 that the import tax on coal 
of ten cents per hundred pounds shall be imposed if there 
is no trade balance favorable to the United States, and shall 
not be imposed if such balance is favorable. 

The contention to the contrary is supported by argu- 
ments to the effect that Congress made it clear in subdivi- 





The President 39 |. 


sion (5) of section (c) that relief from this import duty 
on coal was only to be granted where a trade balance favor- 
able to the United States existed, and that as we have 
most-favored nation treaties with most, if not all, of the 
nations likely to ship coal to the United States, the con- 
clusion reached by the Treasury on November fourteenth 
would practically nullify the effort of Congress to impose an 
import tax on the coal, with the result that while imposing 
the tax in one provision of the law, Congress would have 
completely withdrawn it by another provision. This con- 
tention is also supported by representations as to the legis- 
lative history of this statute from which it appears that 
the clause “unless treaty provisions of the United States 
otherwise provide ” was inserted in the Senate because of 
the treaty with Cuba (83 Stat. 2136, December 17, 1903) ; 
that the only treaty mentioned or discussed in Congress in 
connection with this legislation was the Cuban treaty, and 
that the report of the Senate Finance Committee on May 9, 
1982, at page 48, explaining the insertion of the clause 
respecting the treaty provision, said: 


“In order that the imposition of these taxes shall not 
operate as an abrogation of the Cuban reciprocity treaty, 
subsections (a) and (b) (5) are amended so that the tax 
shall be subject to the exemption from duty or to the pref- 
erential rate granted Cuban products.” 


Indeed, it must be conceded that there is nothing to suggest 
that during the consideration of this legislation either House 
of Congress had in mind most-favored nation treaties or 
that the clause in this statute respecting treaty provisions 
would operate, because of such treaties, to prevent generally 
the imposition of the import tax on coal. The Treasury 
Department itself seems to have had in mind that only the 
Cuban treaty was involved, as its first instructions to Col- 
lectors of Customs under date of June 20, 1932 (T. D. 
45751), with reference to section 601 of this statute referred 
only to the Cuban treaty so the rates imposed by section 
601 (a) are subject to the provisions of the agreement be- 
tween United States and Cuba, ratified on December 11, 
1902; and this letter of instruction granted exemption only - 
to imports from Canada because of the fact that the exports 
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of coal to Canada exceeded the imports from Canada during 
the calendar year 1931. 

If one view is adopted and payment of the import tax is 
insisted upon, we may be in the position of committing a 
breach of international obligations, while the opposite con- 
clusion operates practically to nullify the purpose of Con- 
gress to levy an additional import tax on coal and imputes 
to Congress as the result of the exemption where favorable 
trade balances exist an intention to relieve shipments of all 
nations from the impost through the operation of considera- 
tions which Congress evidently did not have before it when 
it passed the statute. There is also involved a question which 
I have not examined, as to whether the imposition of this tax 
would amount to a violation of any most favored nation 
treaty, conditional or unconditional. Having in mind that 
the ultimate objective is to ascertain the intention of Con- 
gress, and that on the other hand violation of international 
obligations is to be avoided if possible, the questions present 
serious difficulties, but for the reasons hereafter given it is 
unnecessary for me to attempt to solve them. 

The Tariff Act of 1930 (Act of June 17, 1930, c. 497, 
Title 4, Section 502; 46 Stat. 731) contains the following 
provision which is a reenactment of prior statutes on the 
subject: 

“ No ruling or decision once made by the Secretary of the 
Treasury, giving construction to any law imposing customs 
duties, shall be reversed or modified adversely to the United 
States, by the same or a succeeding Secretary, except in 
concurrence with an opinion of the Attorney General rec- 
ommending the same, or a final decision of the United States 
Customs Court.” 

While this section uses the term “customs duties” and 
Congress in section 601 of the Revenue Act of 1932 has used 
the expression “ import tax,” nevertheless I think the present 
case is fairly within the scope of this statute. aber vs. 
United States, 19 Ct. of Customs and Patent Appeals 8, 
12. It definitely appears that the Treasury Department 
shortly after the passage of the Act of 1932 construed sec- 
tion 601 to allow an exemption from the import tax on coal 
only where the trade balance favored the United States. 
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Treasury Decision 45751, June 20, 1932, is in substance to 
that effect. That the Treasury so construed the Act of 1932 
is fully evidenced by a letter from the Commissioner of 
Customs to the Chief, Division of Foreign Tariffs, Depart- 
ment of Commerce, dated July 26, 1932, which contained the 
following statement: 

“ Section 601 (c) (5) of the Revenue Act of 1932, effective 
June 21, 1932, provides for the assessment of a tax of 10 
cents per 100 pounds on imported coal, (except culm and 
duff) coke and briquets, unless during the preceding calendar 
year the exports of these fuels from the United States to 
the country from which such fuels are imported have been 
greater in quantity than the imports into the United States 
from such country of the same fuels, in which event the 
fuels are not subject to the tax. 

“Importations of the fuels in question during the calen- 
dar year 1931 from Great Britain, Netherlands, Belgium, 
and Germany exceeded the exports of such fuels from the 
United States to these countries. Therefore, coke imported 
from the four countries named will be subject to the tax of 
10 cents per 100 pounds during the calendar year 1932, begin- 
ning with the effective date of the Act, June 21, 1932.” 
and the rulings thus made were applied and enforced until 
the decision of the Secretary of the Treasury, dated Novem- 
ber 14, 1932, to which reference has been made, which was 
followed by the order of December 12, 1932, suspending 
liquidation of entries covering coal imported from Great 
Britain, Germany, and other countries. The fact that new 
considerations not before the Treasury when making the 
original ruling, now adduced to support its reversal, does 
not take the case out of the statute of 1930. 

It thus appears that the action of the Treasury Depart- 
ment in overturning its prior rulings and reaching a con- 
clusion adverse to the collection of the duties, not having 
received the concurrence of the Attorney General, was con- 
trary to the provisions of the Act of June 17, 1930, above 
quoted, and inoperative, and the submission of the matter 
to me at this time should be treated as if the Treasury De- 
partment were now requesting concurrence by me in the 
Treasury Decision of November 14, 1982. 
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The question I am confronted with is whether 1 should, 
under all the conditions, concur or refuse to concur in the 
decision holding these imports are exempt. Whichever way 
the question were to be decided, it is bound to become im- 
mediately the subject of judicial inquiry. If the rulings 
requiring the import tax on coal to be paid are allowed to 
stand, the importers will promptly protest and carry the 
question into the Customs Court for judicial decision. If 
the rulings imposing the import tax are reversed, the Ameri- 
can producers will immediately protest and carry the ques- 
tion into court, claiming to be authorized to do so by the 
Act of June 17, 1930, c. 497, title 4, section 516, 46 Stat. 735. 
An opinion by me on the merits would bind neither the im- 
porter, the American producer, nor the courts, and would be 
quite ineffective to settle the controversy. There is a long 
line of opinions of the Attorneys General to the effect that it 
is not proper for the Attorney General to express an opinion 
upon a judicial question which is pending in or must ulti- 
mately be decided by the courts. 28 Op. 596; 19 Op. 56; 
32 Op. 472; 30 Op. 381. 

It may be that in many instances my predecessors have 
gone too far in refusing to give opinions on questions of a 
judicial nature which may reach the courts for decision, 
but giving to this rule its proper limitations, this case seems 
clearly within it. The question is one about to reach the 
courts if, indeed, it is not already pending in the Customs 
Court. An opinion of the Attorney General would bind 
neither the American producer nor the importer, and since 
the question comes to me by virtue of the above quoted pro- 
visions of section 502 of c. 497 of the Tariff Act of June 17. 
1930, as a request for concurrence in the ruling of the Secre- 
tary of the Treasury, dated November 14, 1932, what I really 
have to decide is whether the original Treasury ruling 
should stand and the importers should be required to insti- 
tute the litigation to test the question, or whether by ad- 
ministrative withdrawal of the import tax the American 
producer should be required to act. 

I am of the opinion that the original ruling requiring 
the payment of the import tax on coal, except where a fav- 
orable trade balance exists, should be allowed to stand, so 
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a judicial inquiry may be had on that basis. The method 
prescribed by law for the importer to protest and litigate 
is much simpler and more expeditious than the procedure 
where the American producer is required to act, and will 
result in a speedier determination of the question. Further- 
more, for me to concur in the action of the Treasury De- 
partment of November 14, 1932, reversing the original rul- 
ings, would in itself imply an opinion on the merits which 
under the circumstances is not appropriate. 

Finally, if it should ultimately be determined that the 
import tax is payable, the Government would be left in a 
more advantageous position respecting payment of the tax 
if the earlier rulings imposing it are adhered to. 

Considering all the various factors in the case, I am 
clearly of the opinion that the proper course is for me to 
refrain from concurring in the action of the Treasury De- 
partment reversing its original rulings and to allow the tax 
to stand, in order that the question may be judicially de- 
termined on protest and litigation by the importers. 

This Department will offer every facility to the importers 
to enable them to obtain a speedy judicial decision of the 
questions involved. 

Respectfully, 
WILLIAM D. MITCHELL. 

To the PREsIpDENT. 





PRECEDENCE IN OFFICIAL RANK AMONG CERTAIN 
OFFICERS OF THE COAST GUARD 


Lieutenant T. Y. Awalt, of the Coast Guard, is not entitled to prece- 
dence in official rank above certain other lieutenants, former tem- 
porary officers, by reason of the fact that his first commission, as 
ensign (engineering), preceded in point of time their respective 
commissions as lieutenants, which were their first permanent 
commissions. : 

Nothing in the language of the Act of July 3, 1926 (44 Stat. pt. 2, 
815), indicates that Congress intended that a subordinate officer, 
upon promotion to a higher grade, should supersede in rank tem- 
porary officers previously appointed to such higher grade. 

Under the circumstances herein stated, Lieutenant Awalt is not en- 
titled to official rank above Lieutenants Hilton, Rosenthal, Meals, 
Kelliher, Smith, Higbee, and Wilcox, or any of them. 
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DEPARTMENT OF JUSTICE, 
January 3, 1933. 

Sm: I have the honor to comply with your request of 
September 12, 1932, for my opinion whether Lieutenant 
T. Y. Awalt, of the Coast Guard, is entitled to precedence 
in official rank above several other lieutenants, former tem- 
porary officers, by reason of the fact that his first commis- 
sion, as ensign (engineering), preceded in point of time their 
respective commissions as lieutenants, which were their first 
permanent commissions. 

The various officers mentioned in your letter, in the order 
in which they appear in the 1982 Coast Guard Register, 
with the “ number in grade ” assigned to each, are as follows: 

“9, Carl H. Hilton 
. Joseph 8. Rosenthal 
. Frank M. Meals 
. John W. Kelliher 
. Emette B. Smith 
. Frank D. Higbee 
. Ben C. Wilcox 
. Thomas Young Awalt ” 

Lieutenant Awalt was commissioned an ensign (engineer- 
ing) in the regular Coast Guard on September 10, 1924. 
Effective July 1, 1926, he was transferred to the line of the 
Coast Guard, as directed by section 3 of the Act of July 3, 
1926, and thereafter, in the ordinary course of promotion, 
he became a lieutenant (junior grade) on September 10, 
1926, and a lieutenant on September 10, 1928. 

Lieutenants Kelliher, Smith, and Wilcox were commis- 
sioned ensigns (engineering) (temporary) on August 20, 
1924, and were promoted to lieutenants (engineering) (tem- 
porary) on October 2, 1925. Effective July 1, 1926, they 
were transferred to the line (temporary) as directed by sec- 
tion 3 of the Act of July 3, 1926. Effective March 4, 1927, 
under authority of section 5 of the same Act, they were ap- 
pointed by the President, by and with the advice and consent 
of the Senate, as lieutenants of the regular line. 

Lieutenants Hilton, Rosenthal, Meals, and Higbee were 
commissioned ensigns (temporary) of the line on August 
20, 1924, August 18, 1924, October 16, 1924, and August 25, 
1924, respectively, and were promoted to be lieutenants (tem- 
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porary) of the line on October 20, 1925. Effective March 
4, 1927, under authority of section 5 of the Act of July 3, 
1926, they were appointed by the President, by and with 
the advice and consent of the Senate, as lieutenants of the 
regular line. 

Upon each such transfer from the engineer corps to the 
line and upon each such appointment from the temporary 
line to the regular line, as I understand from the papers 
accompanying your letter, the officer was accorded prece- 
dence in accordance with the statute and no question is 
raised relative thereto. Subsequently, however, as officers 
have been promoted from a lower to a higher grade each 
has been accorded precedence with respect to officers already 
in the higher grade according to the dates of their respective 
commissions in such grade, without regard to former status. 
It is urged in behalf of Lieutenant Awalt that his precedence 
with respect to others in the grade to which he has now been 
advanced is to be determined, not by precedence of commis- 
sions in that grade, but by precedence of original commis- 
sions in the permanent service regardless of grade. 

This contention is predicated upon sections 3, 5, and 13 of 
the Act of July 3, 1926, c. 742, 44 Stat. pt. 2, p. 815, which, - 
in so far as here pertinent, read as follows: 

“Src. 3. That all leutenants (engineering) not holding 
temporary appointments as lieutenant commanders (engi- 
neering), all lieutenants (junior grade) (engineering) and 
all ensigns (engineering), both regular and temporary, who 
are in the Coast Guard on July 1, 1926, shall be transferred 
to the line of the Coast Guard and shall be commissioned 
accordingly, the regular engineer officers to become regular 
line officers and temporary engineer officers to become tem- 
porary line officers, respectively. Engineer officers thus 
transferred shall take precedence with the line officers in the 
grades to which transferred in accordance with total lengths 
of continuous commissioned service in the Coast Guard. All 
cadet engineers who are in the service on July 1, 1926, shall 
be appointed cadets of the line as of that date and service 
as cadet engineer shall be counted as cadet service. 

“Src. 5. That the President is authorized to appoint, by 
and with the advice and consent of the Senate, temporary 
commissioned officers to be commissioned officers in the reg- 

84967 °-—36—VOL 37-7 


46 Precedence in Official Rank—Coast Guard 


ular Coast Guard in grades not above lieutenant: Provided, 
That no temporary officer shall be appointed a regular com- 
missioned officer until his entire fitness for such appointment 
has been established to the satisfaction of a board of com- 
missioned officers of the Coast Guard appointed by the 
President, and until he has been pronounced physically 
qualified by a board of medical officers: Provided further, 
That temporary officers who may be thus commissioned in 
the regular Coast Guard shall take rank in the grades in 
which they are appointed in accordance with the dates of 
their commissions as regular officers. 

“Sec. 18. That nothing contained in this Act shall be 
construed to reduce the rank, pay, or allowances of any 
commissioned officer of the Coast Guard as now provided by 
law.” 

The established practice in the Coast Guard both before 
and since the enactment of this statute is disclosed by your 
letter of October 25th, from which the following appears: 
The regulations of the Revenue Cutter Service of October 3, 
1834 (the earliest available), provided that “each officer 
will bear rank according to the date of his commission.” 
' The regulations of the Revenue Marine of November 1, 1843, 
provided that “ officers shall take precedence and command 
in their respective ranks according to the priority of the 
date of their commissions.” Regulations issued in 1862 
and 1871 contained no reference to precedence. Regulations 
issued in 1894 and in 1907 provided for precedence of officers 
“ according to the order in which their names appear on the 
official register.” An Act of Congress of April 16, 1908, 
c. 145, 35 Stat. 61, 63 (U.S. C. Title 14, sec. 8), provided : 

“That precedence between line and engineer officers of the 
same rank shall be determined by length of continuous 
service as a commissioned officer.” 

The next issue of the regulations, promulgated in 1923 and 
still effective, incorporated the change required by the stat- 
ute and provided, in article 604: 

“ Officers take precedence in their several grades according 
to the order in which their names are borne upon the official 
Coast Guard Register. Precedence between line and engi- 
neer officers of the same rank is determined by length of 
continuous service as a commissioned officer.” 
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The regulations of 1834 and 1843 were reasonably sus- 
ceptible of interpretation as contemplating precedence 
among officers of the same grade and determining it accord- 
ing to the dates of their commissions in such grade, and it 
appears that they were in fact so interpreted. It further 
appears that the rule thus specifically prescribed in the 
earlier regulations has also been followed in the preparation 
of the registers under the regulations of 1862, 1871, 1894, 
1907, and 1923, except that the names of graduating cadets 
have been entered in the registers according to class stand- 
ing regardless of the fact that individual members of the 
class might actually take the oath of office upon different 
dates, and except as the precedence of particular officers 
has been affected by loss of numbers under statutes and regu- 
lations hereinafter indicated. 

Since line officers and engineer officers are carried on 
separate precedence lists, the Act of April 16, 1908, required 
no change in the preparation of the registers, and was lim- 
ited in effect to the determination of precedence between a 
line officer and a staff officer when cooperating or otherwise 
brought together. It made effective in the Coast Guard 
a rule then followed in the Navy. 

The Act of July 3, 1926, was not designed to change the 
rules respecting precedence in the Coast Guard therefore 
in existence. Its primary purpose was to increase the num- 
ber of line officers in order to meet an acute shortage by 
transferring to the regular line engineer officers of the 
specified grades and granting permanent commissions to 
temporary line officers whose fitness should be established. 
(House Report 1022, 69th Cong., Ist sess.) Necessarily in- 
cident to these transfers and appointments was the question 
of precedence of these men within the grade to which they 
were transferred or appointed, and precedence within such 
grades was accordingly prescribed by the Act. 

After its passage the Act was admmistratively inter- 
preted as prescribing merely the initial position of the for- 
mer engineer officer, or the former temporary officer, within 
the grade in the regular line to which he was transferred 
or appointed. Having thus attained his precedence in his 
initial grade, officers in grades junior to his were not, upon 
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promotion to his grade, given rank over him because of 
seniority of original commission. From the initial rank 
thus fixed by the statute promotion in the line was in accord 
with the established practice prevailing in the service before 
the Act of July 3, 1926, and the registers have been pre- 
pared accordingly during the six years that have elapsed 
since the enactment of this statute. Each officer, regardless 
of former status, has advanced step by step as those ahead 
of him have advanced, taking his position in the next higher 
grade, upon promotion thereto, immediately below the officer 
last previously commissioned therein, except as affected by 
regulations and statutory provisions under which an officer 
is subject to lose numbers, or to stand still on the precedence 
list for a specified period, as a penalty upon conviction by 
court martial or for failure to pass professional examina- 
tions. (Act of May 26, 1906, c. 2556, 34 Stat. 200; U.S. C. 
Title 14, sec. 148; Coast Guard Regulations 1923, article 
239. 

This settled practice accords with the law unless the pro- 
visions of sections 3 and 5 of the Act of July 3, 1926, were 
intended to have continuous operation throughout all grades, 
and were not intended to be confined in their application 
to the fixing of the officer’s initial rank within the grade to 
which he was transferred or appointed. 

To give any such continuous operation to sections 3 and 
5 of the Act would immediately present anomalous situations 
which could hardly have been intended by Congress. For 
instance, an ensign, because of his prior commission, would 
take precedence over former temporary officers permanently 
commissioned in the regular line as lieutenants, or as lieu- 
tenants (junior grade), whenever the ensign should be pro- 
moted to their grade; and if, prior to such promotion, he 
had incurred a loss of numbers for failure to pass a profes- 
sional examination he would nevertheless wholly escape the 
effect of the penalty when thus promoted. 

A situation even more anomalous is presented by the case 
of a former temporay officer—a leutenant, for example— 
placed at the bottom of the list of lieutenants upon his ap- 
pointment in the regular line. His first permanent com- 
mission necessarily bears the date of his transfer from tem- 
porary to permanent service, and is therefore later in time 
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than the commission of every lieutenant (junior grade) and 
every ensign already in the line. All these officers, inferior 
to him in official rank upon his transfer, it is said, immedi- 
ately become his superiors in official rank upon promotion 
to his grade. And so he must stand still until every subordi- 
nate in the regular line at the time of his appointment, who 
is thereafter promoted to his grade, has passed him. This 
rule does not merely favor officers originally commissioned 
in the permanent service. Of two temporary officers the 
inferior in rank, transferred to the permanent service in a 
lower grade one day before his superior, would, upon reach- 
ing his superior’s grade, outrank him. 

The provisions of sections 3 and 5 of the Act of July 38, 
1926, contemplate no such results. They prescribe a method 
for determining precedence of former engineer officers and 
former temporary officers only “in the grades to which trans- 
ferred ” and “in the grades in which they are appointed,” 
respectively. Thus, they fix the initial rank of the officer 
upon his transfer or appointment to the regular line. The 
rules prevailing before the enactment of the statute which 
govern maintenance of standing and promotions in the 
line are not otherwise affected. ‘The statute fixes the initial 
rank, and the old rules, applied in accordance with estab- 
lished practice, determine the question of precedence there- 
after. 

It has been suggested in behalf of Lieutenant Awalt that 
a construction which prevents him from going ahead of 
former temporary officers appointed in the regular line 
subsequent to his entry into the service would effect a reduc- 
tion in rank, contrary to the provisions of section 13 of the 
Act of July 3, 1926. Necessarily, when additional officers 
are appointed in higher grades, these below are removed by 
a greater number of steps from the top, considering the 
line as a whole; but the statute clearly provides for that, 
and Awalt’s rank of ensign was not reduced, within the 
meaning of section 18, by thus increasing the number of 
officers in higher grades of the regular line. 

I find nothing in the language of the statute or in its 
legislative history to indicate that Congress intended that a 
subordinate officer, upon promotion to a higher grade, should 
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supersede in rank temporary officers previously appointed 
in such higher grade. 

Considering all the foregoing, it is my opinion that Lieu- 
tenant Awalt is not entitled to official rank above Lieuten- 
ants Hilton, Rosenthal, Meals, Kelliher, Smith, Higbee, and 
Wilcox, or any of them. 


Respectfully, 
WILLIAM D. MITCHELL. 
To the SECRETARY OF THE TREASURY. 


ADMINISTRATION AND CONSTRUCTION OF SECTION 27 OF 
THE MERCHANT MARINE ACT, 1920—COASTWISE TRADE 


The Department of Commerce is charged with the administration of 
section 27 of the Merchant Marine Act, 1920. (41 Stat. 999). 

The transportation of merchandise on or by the vessels of the Central 
Vermont Transportation Company over that part of the route from 
New London, Conn., to New York, N, Y., the shipment of which 
began at Chicago, across to Canada, thence by Canadian railway lines 
to Montreal or Quebec, thence by the Central Vermont Railway, 
Ine., to New London, thence from New London to New York, by 
said vessels, a through route recognized by the Interstate Commerce 
Commission, for which the rate tariffs have been filed, does not 
constitute a violation of section 27 of the Merchant Marine Act, 
1920, as such transportation of merchandise falls within the excep- 
tion contained in the first proviso of said section 27. | 

The transportation of merchandise on said vessels of the Central Ver- 
mont Transportation Company, the stock of which is not seventy- 
five per centum American-owned, between New London and New 
York, which merchandise was picked up or taken on by the Central 
Vermont Railway, Inc., at places in Vermont and delivered to the 
vessels at New London, also of merchandise received by the trans- 
portation company from parties at New London and delivered at 
New York, and in like manner from New York for delivery at New 
London, is in violation of section 27 of the Merchant Marine Act, 
1920. 

Section 27 of the Merchant Marine Act, 1920, prescribes a penalty 
for the transportation of merchandise in violation thereof, viz.: 
that such merchandise shall be forfeited to the United States, and 
consequently for a violation of said section 27 the Department of 
Commerce may apply the penalty prescribed therein. 


DEPARTMENT OF JUSTICE, 
January 23, 1938. 
Sm: I have the honor to refer to your letter of September 
94, 1932, requesting my opinion as to whether the Depart- 
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ment of Commerce or the Interstate Commerce Commission 
is charged with the administration of section 27 of the Mer- 
chant Marine Act of 1920, c. 250, 41 Stat. 999 (U.S. C., Title 
46, sec. 883), which provides: 

“That no merchandise shall be transported by water, or 
by land and water, on penalty of forfeiture thereof, between 
points in the United States, including Districts, Territories, 
and possessions thereof embraced within the coastwise Jaws, 
either directly or via a foreign port, or for any part of the 
transportation, in any other vessel than a vessel built in and 
documented under the laws of the United States and owned 
by persons who are citizens of the United States, or vessels 
to which the privilege of engaging in the coastwise trade 
is extended by sections 18 or 22 of this Act: Provided, 'That 
this section shall not apply to merchandise transported be- 
tween points within the continental United States, excluding ~ 
Alaska, over through routes heretofore or hereafter recog- 
nized by the Interstate Commerce Commission for which 
routes rate tariffs have been or shall hereafter be filed with 
said commission when such routes are in part over Canadian 
rail lines and their own or other connecting water facilities: 
Provided further, That this section shall not become effec- 
tive upon the Yukon River until the Alaska Railroad shall 
be completed and the Shipping Board shall find that proper 
facilities will be furnished for transportation by persons 
citizens of the United States for properly handling the 
traffic.” 

It appears from your letter that the Central Vermont 
Transportation Company is operating two vessels in the 
transportation of merchandise between New York, N. Y., 
and New London, Conn., and the route of these vessels be- 
tween these two points is nart of the Canadian National- 
Central Vermont Railway through route over which mer- 
chandise is transported between New York City and New 
England points in the East and Chicago and other points in 
the West in westward and eastward movements. A consid- 
erable portion of this through route passes through Canada 
with the Canadian National Railway connection furnishing 
the “Canadian rail line” connection and the vessels in 
question constituting the connecting water facilities in the 
East; and this through route has been recognized by the 
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Interstate Commerce Commission for which rate tariffs have 
been filed with the Commission. (40 I. C. C. 589; 158 
[. C, C. 397.) 

In addition to the merchandise shipped over this through 
route, it appears that these two vessels receive from the 
Central Vermont Railway, Inc., at New London, merchandise 
picked up or taken on in places in Vermont by that railway, 
and transport it to New York; furthermore, that these boats 
also transport merchandise delivered to them by parties at 
New London destined for New York, and like shipments 
from New York to New London. 

These vessels are American-built and were enrolled under 
the navigation laws in 1909. The stock of the owner thereof, 
the above-named transportation company, a Maine corpora- 
tion, is owned by the Central Vermont Railway Company, a 
Vermont corporation; and the stock of the latter is in turn 
owned by the Canadian Railway Company, a Canadian cor- 
poration. 

The Department of Commerce was aware of the use of 
these boats in the transportation of merchandise shipped over 
the through route described, but it was only recently that 
it came to the attention of the department, through protests 
made by American transportation interests, that the stock 
of the Central Vermont Transportation Company is not 
seventy-five per centum American owned, as required by sec- 
tions 27, 37, and 38 of the Merchant Marine Act of 1920, 
supra, p. 1008 (U.S. C., Title 46, secs. 888, 802) : 

“Sec. 37. That when used in this Act, unless the context 
otherwise requires, the terms ‘ persons,’ ‘ vessel,’ ‘ documented 
under the laws of the United States,’ and ‘citizen of the 
United States’ shall have the meaning assigned to them by 
sections 1 and 2 of the ‘Shipping Act, 1916,’ as amended by 
this Act * * *,” | 

“Src. 38. That section 2 of the Shipping Act, 1916, is 
amended to read as follows: 

“<¢ Sec. 2. (a) That within the meaning of this Act no cor- 
poration, partnership, or association shall be deemed a citizen 
of the United States unless the controlling interest therein is 
owned by citizens of the United States, and, in the case of a 
corporation, unless its president and managing directors are 
citizens of the United States and the corporation itself is 
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organized under the laws of the United States or of a State, 
Territory, District, or possession thereof, but in the case of a 
corporation, association, or partnership operating any vessel 
in the coastwise trade the amount of interest required to be 
owned by citizens of the United States shall be 75 per 
centum.’ ” 

x *% * o x 

The Interstate Commerce Commission was created by the 
Act of February 4, 1887, sec. 11, c. 104, 24 Stat. 379, 383. 
Referring to this Act in Interstate Commerce Commission v. 
Baltimore & Ohio Railroad Co., 145 U.S. 263, the Supreme 
Court said (p. 276) : 

“The principal objects of the Interstate Commerce Act 
were to secure just and reasonable charges for transportation ; 
to prohibit unjust discriminations in the rendition of like 
services under similar circumstances and conditions; to pre- 
vent undue or unreasonable preferences to persons, corpora- 
tions or localities; to inhibit greater compensation for a 
shorter than for a longer distance over the same line; and 
to abolish combinations for the pooling of freights. * * *” 

In short, the purpose of this Act and amendments (U.S. C., 
Title 49, sec. 1, e¢ seqguz) “is to regulate interstate and foreign 
commerce.” (Zewas v. Eastern Texas Railroad Co., 258 
U.S. 204, 217.) 

Section 27 of the Merchant Marine Act of 1920, supra, on 
the other hand, as its language clearly indicates, was enacted 
for an entirely different purpose, namely, to secure to Ameri- 


' can vessels the coastwise trade of the United States and 


prohibit the use of foreign vessels in such trade. 

While section 27 refers to the Interstate Commerce Com- 
mission in the proviso thereof, to wit: 

“ Provided, That this section shall not apply to merchan- 
dise transported between points within the continental 
United States, excluding Alaska, over through routes hereto- 
fore or hereafter recognized by the Interstate Commerce 
Commission for which routes rate tariffs have been or shall 
hereafter be filed with said commission when such routes are 
in part over Canadian rail lines and their own or other con- . 
necting water facilities * * *.” 
nowhere in that section, nor in the Merchant Marine Act of 
which it is a part, is there any express or implied intention to 
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transfer jurisdiction relating to vessels engaged in the coast 
wise trade to the Interstate Commerce Commission. 

Not only has the Interstate Commerce Commission never 
undertaken to administer the provisions of section 27 of the 
Merchant Marine Act, supra, but in 96 I. C. C. 633, the Com- 
mission expressly disclaimed jurisdiction to do so, saying (p. 
642): 

“* * * The duty of administering the Merchant Marine 

Act, 1920, does not rest upon us, and it is not within our 
province to construe its provisions.” 
This view was reaffirmed by the Commission in an unpub- 
lished decision of January 11, 1926, in the case entitled 
“APPLICATION OF CanaDA ATLANTIC TRANsIT CoMPANY OF 
UNITED STATES TO FILE AND CHANGE RATES ON BULK GRAIN ON 
SHORT NOTICE,” in which the Commission said: 

“That all of the conclusions herein announced are based 
upon the Interstate Commerce Act and are not to be con- 
strued as expressing any opinion concerning the effect of 
the Merchant Marine Act and the coastwise laws on the traf- 
fic here under consideration, as we adhere to the view pre- 
viously expressed that we are neither authorized nor re- 
quired to administer or construe such laws.” 

The Department of Commerce, on the other hand, has ad- 
ministered the provisions of section 27 of the Merchant 
Marine Act since the enactment thereof; and its jurisdiction 
to do so has been recognized by the Attorneys General. 
(32 Op. 350; 34 id. 355; 36 id. 302.) 

It is my opinion, therefore, that the Department of Com- 
merce is charged with the administration of section 27 of 
the Merchant Marine Act, supra. 

Thus, it becomes necessary to consider the following addi- 
tional questions submitted by you: 

“ (2) Whether the transportation of merchandise on or 
by the vessels of the Central Vermont Transportation Com- 
pany over that part of the route from New London, Conn., 
tv New York, N. Y., the shipment of which began at Chi- 
cago, across to Canada, thence by Canadian railway lines to 
Montreal or Quebec, thence by the Central Vermont Rail- 
way, Inc., to New London, thence from New London to New 
York, by said vessels, a through route recognized by the In- 
terstate Commerce Commission, for which the rate tariffs 
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have been filed, constitutes a violation of sections 27 and 38 
of the Merchant Marine Act of 1920? 

“ (3) Whether the transportation of merchandise on 
said vessels of the Central Vermont Transportation Com- 
pany between New London and New York, which mer- 
chandise was picked up or taken on by the Central Ver- 
mont Railway, Inc., at places in Vermont and delivered to 
. the vessels at New London, also of merchandise received by 
the transportation company from parties at New London 
and delivered at New York, and in like manner from New 
York for delivery at New London, constitutes a violation 
of sections 27 and 38 of the Merchant Marine Act of 1920? 

“ (4) Should any of the transportation of merchandise 
referred to above be in violation of law, may the Depart- 
ment apply the penalty of forfeiture of cargo contained in 
section 27 of the Merchant Marine Act, 1920, or is the De- 
partment confined to the penalty contained in section 32 of 
the Shipping Act of 1916 for violation of section 2 of the 
same Act, as amended by section 38 of the Merchant Marine 
Act, 1920? ” 

The vessels under consideration are not such as are in- 
cluded in sections 18 and 22 of the Merchant Marine Act of 
1920, supra, referred to in the enacting clause of section 27; 
therefore, the inhibition contained in that clause is appli- 
cable to them, unless they fall within the exception contained 
in the first proviso of section 27. 

The route over which these vessels navigate is a part of a 
through route from New York, across to Canada and thence 
by Canadian rail lines and subsidiaries to Chicago and re- 
turn. Rate tariffs for this through route have been filed with 
the Interstate Commerce Commission, and the route has been 
recognized by the Commission. Consequently, the transpor- 
tation of merchandise, referred to in your second question, 
clearly falls within the exception contained in the first pro- 
viso of section 27, and the inhibition contained in the enact- 
ing clause thereof is not applicable thereto. (96 I. C. C. 
633, 642.) 

The transportation referred to in your third question is 
between points in the United States over routes no part of 
which is through Canada over Canadian rail lines. Conse- 
quently, such transportation violates the inhibition con- 
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tained in the enacting clause of section 27, unless it is within 
the exception contained in the first proviso of that section. 
That proviso, however, as its language clearly indicates, only 
excepts from the operation of the enacting clause, mer- 
chandise transported between points within the United 
States over through routes in part over Canadian rail lines 
and their own or other connecting water facilities, recog- 
nized by the Interstate Commerce Commission and for which 
routes rate tariffs have been filed with the Commission. It 
follows therefore, that such transportation is in violation of 
section 27. 

Section 27 prescribes a penalty for the transportation of 
merchandise in violation thereof, viz: that such merchandise 
shall be forfeited to the United States. Thus, the answer 
to your fourth question is that for a violation of section 27 
you may apply the penalty prescribed therein. 

Respectfully, 
WILLIAM D. MITCHELL. 

To the SECRETARY OF COMMERCE. 





CONSTITUTIONALITY OF PROPOSED LEGISLATION 
AFFECTING TAX REFUNDS 


The proviso in the urgent deficiency bill (H. R. 18975, 72d Cong., 2nd 
sess.), authorizing a joint committee of Congress to make the final 
decision as to whether refunds of taxes over $20,000 shall be made 
and to fix the amount thereof, is obnoxious to the Constitution of 
the United States, because, inter alia, it attempts to entrust to mem- 
bers of the legislative branch, acting ex officio, executive functions 
in the execution of the law, and it attempts to give to a commit- 
tee of the legislative branch power to approve or disapprove execu- 
tive acts. 


DEPARTMENT OF JUSTICE, 
January 24, 1938. 

Sir: I have your letter of January 23, relating to the 
urgent deficiency bill, H. R. 18975, recently passed by both © 
Houses of Congress and submitted for your approval. 

You call particular attention to the paragraph appropri- 
ating a lump sum for refunding taxes illegally or errone- 
ously collected, and ask for my comment upon it. It is as 
follows: 
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“ Refunding taxes illegally or erroneously collected: For 
refunding taxes illegally or erroneously collected, as pro- 
vided by law, including the payment of claims for the fiscal 
year 1933 and prior years, $28,000,000: Provided, That a 
report shall be made to Congress by internal-revenue dis- 
tricts and alphabetically arranged of all disbursements here- 
- under in excess of $500 as required by section 8 of the Act of 
May 29, 1928 (U.S. C., Supp. V, title 26, sec. 149), including 
the names of all persons and corporations to whom such 
payments are made, together with the amount paid to each: 
Provided, That no refund or credit of any income or profits, 
estate, or gift tax in excess of $20,000 shall be made after the 
enactment of this Act until a report thereof giving the name 
of the individual, trust, estate, partnership, company, or cor- 
poration to whom the refund or credit is to be made, the 
amount of such refund or credit, and the facts in connection 
therewith are submitted by the Commissioner of Internal 
Revenue to the Joint Committee on Internal Revenue Tax- 
ation and action thereon taken by said committee. The said 
committee or its duly authorized staff shall have full access 
to all the papers and shall examine into and pass upon the 
case, and no refund or credit in excess of $20,000 shall be ° 
made until the Joint Committee on Internal Revenue Tax- 
ation shall have so passed on such refund or credit, fixed the 
amount thereof, and made its report to the Commissioner of 
Internal Revenue; and no refund or credit in excess of $20,- 
000 shall be made without the approval of said committee. 
This proviso shall not apply to refunds or credits made pur- 
suant to a judgment of a court having jurisdiction over the 
subject matter, or a decision of the United States Board of 
Tax Appeals, which has become final.” 

Question arises at once whether the proviso authorizing 
the joint committee of Congress to make the final decision 
as to whether refunds over $20,000 shall be made and to fix 
the amount thereof presents constitutional objections. 

By other existing legislation the Congress has set up in 
the Treasury Department.an administrative system of ex- 
amining into claims for refund of taxes. alleged to have 
been erroneously or illegally collected, and authorizing the 
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udministrative allowance of such claims, and the system in 
force involves the appropriation from time to time of lump 
sums, not for any particular claim, but available generally 
for administrative repayment of taxes determined in the 
Treasury to have been illegally or erroneously collected. 
This legislation establishes administrative or executive func- 
tions, and the process of applying and executing the law 
involves administrative and executive action. 

Under the proviso in the urgent deficiency bill the action of 
the executive officers in the Treasury Department charged 
with the duty of executing the law respecting refunds would 
be subject to review by a joint committee of the Congress, 
and the members of that committee would exercise final au- 
thority and make the decisions as to whether refund should 
be made and in what amounts. The Constitution of the 
United States divides the functions of the Government into 
three great departments—the legislative, the executive, and 
the judicial—and establishes the principle that they shall be 
kept separate, and that neither the legislative, executive, 
nor judicial branch may exercise functions belonging to the 
others. The proviso in the urgent deficiency bill violates 
this constitutional principle. It attempts to entrust to mem- 
‘bers of the legislative branch, acting ex officio, executive 
functions in the execution of the law, and it attempts to 
give to a committee of the legislative branch power to ap- 
prove or disapprove executive acts. If the functions to be 
performed by the joint committee are administrative or exec- 
utive in character, the bil] is suject to the further objection 
that the selection of the personnel by the Congress is an 
infringement of the constitutional function of the Executive 
to make appointments and is an attempt by the legislative 
branch to make appointments of officials performing ad- 
ministrative or executive functions. 

If the process of examination and allowance of a claim 
for refund of taxes may be viewed as a legislative function, 
the proviso in this bill is equally obnoxious to the Constitu- 
tion because a joint committee has not power to legislate, 
and legislative power can not be delegated to it. These 
principles are settled by many decisions of the Supreme 
Court of the United States, to only a few of which need 
reference be made. In United States v. Ferreira, 18 Howard 
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39, 46-51, the court considered a statute purporting to au- 
thorize a district judge to pass upon claims arising under 
the Spanish treaty, but which provided that the claims 
should only be paid by the Secretary of the Treasury if 
deemed by him to be just and equitable. The court held that 
the functions of the judge under this statute were not judi- 
cial and could not be conferred upon him as a judge, but that 
he might be considered as acting as a commissioner, and 
said: 

“The duties to be performed are entirely alien to the 
legitimate functions of a judge or court of justice, and have 
no analogy to the general or special powers ordinarily and 
legally conferred on judges or courts to secure the due ad- 
ministration of the laws. And, if they are to be regarded 
as officers, holding offices under the government, the power 
of appointment is in the President, by and with the advice 
and consent of the Senate; and Congress could not by law 
designate the persons to fill these offices. And if this be the 
construction of the Constitution, then as the judge desig- 
nated could not act in a judicial character as a court, nor 
as a commissioner, because he was not appointed by the 
President, every thing that has been done under the acts 
of 1823, and 1834, and 1849, would be void * * *,” 

In Kilbourn v. Thompson, 103 U. S. 168, the court held 
that duties which the House of Representatives attempted 
to confer upon a committee were judicial in character and 
not susceptible of exercise by the legislative department. See 
also Crenshaw v. United States, 184 U. S. 99; Myers v. 
United States, 272 U.S. 52. A very recent case is that of 
Springer v. Philippine Islands, 277 U.S. 189. The Organic 
Act, under which the Philippine Government operates, pro- 
vides for separation of legislative, executive, and judicial 
functions, as does the Constitution of the United States, and 
vests in the executive the power of appointment of executive 
officers. The Philippin Legislature passed an act attempt- 
ing to create a board of control, consisting of the Governor 
General, the president of the senate, and the speaker of the 
house of representatives, to vote the stock in and have a voice 
in the management of the Philippine National Bank and 
other governmental corporations. The court said: 
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“Legislative power, as distinguished from executive power, 
is the authority to make laws, but not to enforce them or 
appoint the agents charged with the duty of = enforce- 
ment. The latter are executive functions. * * 

“Not having the power of appointment, unless aul 
granted or incidental to its powers, the legislature can not 
engraft executive duties upon a legislative office, since that 
would be to usurp the power of appointment by indirection; 
though the case might be different if the additional duties 
were devolved upon an appointee of the executive.” 

It held the act of the legislature violative of the Organic 
Act. 

There are various ways in which refunds of illegally col- 
lected taxes may be provided for. Congress, if it chooses, 
acting under the power to make appropriations from the 
Public Treasury and the power to maintain the immunity of 
the Federal Government from suit in the courts, may with- 
hold the power to make refunds from the executive branch 
and from the courts, and itself deal with the subject by the 
method of making specific appropriations from time to time 
to pay specific claims which it deems just. Dealt with in 
that manner, the authorization of the refund constitutes a 
legislative act. If Congress confers jurisdiction on the 
courts to examine such claims and award judgment against 
the Government, the function of allowance becomes a judicial 
act, although there still remains the necessity for legislative 
action in the form of appropriations to pay the judgments. 
Where, as under existing law, machinery has been set up in 
the Treasury Department for administrative examination 
and allowance of these claims by executive officers, the func- 
tion of executing this law becomes an executive one and must 
be left with executive officers appointed not by the legisla- 
tive branch but by the Executive. 

It will be seen, therefore, that the matter of making re- 
funds may involve either legislative, executive, or judicial 
functions, depending on the system adopted, but in the pres- 
ent case it is unnecessary to make any close analysis of the 
nature of the function of refunding illegally collected taxes. 
If it be an executive or judicial function, clearly a joint 
committee of the Congress may not execute it, and if it is 
a legislative function it is equally clear that a joint commit- 
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tee may not perform it. Action by a committee is not 
legislation, and a committee of the Congress can not 
legislate. 

If the process attempted by this bill were reversed and 
a joint committee were required merely to examine these 
claims and make recommendations to the Congress as to 
their allowance, to be followed by appropriate legislative 
action in the form of a statute for their payment, passed 
in the usual way, and approved by the President or passed 
over his veto, a different situation would exist. 

This proviso can not be sustained on the theory that it is 
a proper condition attached to an appropriation. Congress 
holds the purse strings, and it may grant or withhold appro- 
priations as it chooses, and when making an appropriation 
may direct the purposes to which the appropriation shall be 
devoted and impose conditions in respect to its use, provided 
always that the conditions do not require operation of the 
Government in a way forbidden by the Constitution. Con- 
gress may not, by conditions attached to appropriations, 
provide for a discharge of the functions of Government in 
a manner not authorized by the Constitution. If such a 
practice were permissible, Congress could subvert the Con- 
stitution. It might make appropriations on condition that 
the executive department abrogate its functions. It might, 
for example, appropriate money for the War Department on 
condition that the direction of military operations should 
be conducted.by some person designated by the Congress, 
thus requiring the President to abdicate his functions as 
Commander in Chief. During the administration of Presi- 
dent Buchanan a bill provided for an appropriation for the 
completion of the Washington Aqueduct and prescribed 
that its expenditure should be under the superintendence 
of Captain Meigs. In a special message to the House (June 
25, 1850) the President said: 

“I deemed it impossible that Congress could have in- 
tended to interfere with the clear right of the President to 
command the Army and to order its officers to any duty he 
might deem most expedient for the public interest. If they 
could withdraw an officer from the conimand of the Presi- 
dent and select him for the performance of an executive 
duty, they might upon the same principle annex to an ap- 
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propriation to carry on a war a condition requiring it not to 
be used for the defense of the country unless a particular 
person of its own selection should command the Army.” 

Attempting to have committees of Congress approve ex- 
ecutive acts, or execute administrative functions, or partici- 
pate in the execution of laws is not a new idea. Carried to 
its logical conclusion it would enable Congress, through com- 
mittees or persons selected by it, gradually to take over all 
executive functions or at least exercise a veto power upon 
executive action, not by legislation withdrawing authority, 
but by the action of committees, or of either house acting 
separately from the other. On May 138, 1920, President Wil- 
son vetoed an appropriation Act on the ground that it con- 
tained a proviso that certain documents should not be printed 
by any executive branch or officer except with the approval 
of the Joint Committee on Printing. Among other things, 
he said: 

“The Congress and the Executive should function within 
their respective spheres. Otherwise efficient and responsible 
management will be impossible and progress impeded by 
wasteful forces of disorganization and obstruction. The 
Congress has the power and the right to grant or deny an 
appropriation, or to enact or refuse to enact a law; but 
once an appropriation is made or a law is passed, the appro- 
priation should be administered or the law executed by the 
executive branch of the Government. In no other way can 
the Government be efficiently managed and responsibility 
clefinitely fixed. The Congress has the right to confer upon 
its committees full authority for purposes of investigation 
and the accumulation of information for its guidance, but 
I do not concede the right, and certainly not the wisdom, 
of the Congress endowing a committee of either House or a 
joint committee of both Houses with power to prescribe ‘ reg- 
ulations’ under which executive departments may oper- 
ate. * * * 

“IT regard the provision in question as an invasion of the 
province of the Executive and calculated to result in un- 
warranted interference in the processes of good government, 
producing confusion, irritation, and distrust. The proposal 
assumes significance as an outstanding illustration of a 
growing tendency which I am sure is not fully realized by 
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the Congress itself and certainly not by the people of the 
country.” 
President Wilson then went on to call attention to other vio- 
lations of the same principle and referred to the law creating 
the Public Buildings Commission, the membership of which 
included two Senators and two Representatives, acting ex 
officio—the Senators appointed by the President of the Sen- 
ate and the Representatives appointed by the Speaker of 
the House—and to the fact that, so constituted, the com- 
mission was exercising administrative functions and that 
its members were performing executive acts; that Members 
of Congress, as such, were engaged in executive functions 
as members of the commission; and that the Congress under 
this statute was making appointments to executive offices. 
In the Act of June 30, 1932, making an appropriation for 
the legislative branch of the Government for the fiscal year 
ending June 30, 1933, and for other purposes, and with a 
view to economy in the operation of the Government, the 
Congress gave authority to the President, by Executive 
order to consolidate, redistribute, and transfer various 
Government agencies and functions; and established a gen- 
eral formula for his guidance. By section 407 it was pro- 
vided that the Executive order should be transmitted to the 
Congress in session and should not become effective until 
after the expiration of 60 days from such transmission and 
that “if either branch of Congress within such 60 calendar 
days shall pass a resolution disapproving of such Executive 
order or any part thereof, such Executive order shall become 
null and void to the extent of such disapproval.” /It must 


be assumed that the functions of the President under this - 


act were executive in their nature or they could not have 
been constitutionally conferred upon him, and so there was 
set up a method by which one house of Congress might 
disapprove Executive action. No one would question the 
power of Congress to provide for delay in the execution 
of such an administrative order, or its power to withdraw 
the authority to make the order, provided the withdrawal 
takes the form of legislation. The attempt to give to either 
House of Congress, by action which is not legislation, power 
to disapprove administrative acts, raises a grave question as 
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_ to the validity of the entire provision in the Act of June 
30, 1932, for Executive reorganization of governmental] 
functions. 

Since the organization of the Government, Presidents 
have felt bound to insist upon the maintenance of the Execu- 
tive functions unimpared by legislative encroachment, just 
as the legislative branch has felt bound to resist interferences 
with its power by the Executive. To acquiesce in legislation 
having a tendency to encroach upon the executive authority 
results in establishing dangerous precedents. The first 
presidential defense of the integrity of the powers of the 
Executive under the Constitution was made by Washington 
himself when the House of Representatives insisted on being 
recognized as part of the treaty making power, and in his 
message then to Congress he said: 

“Tt is essential to the due administration of the Govern- 

ment that the boundaries fixed by the Constitution between 
the different departments should be preserved 3” 
From that day to this the Presidents, with very few excep- 
tions, have felt the necessity for refusing to overlook en-— 
croachments upon the executive power. John Adams, Jeffer- 
son, Madison, John Quincy Adams, in succession, had oc- 
casion to resist interference with the executive power. On 
at least six occasions President Jackson found it necessary 
to resist encroachment. On one occasion he said: 

“TI deem it an imperative duty to maintain the supremacy 

of that sacred instrument (the Constitution) and the immu- 
nities of the department entrusted to my care.” 
In 1877 President Grant vetoed an Act of Congress which 
attempted to make the Clerk of the House of Representatives 
an officer to perform executive duties, on the ground that it 
was an encroachment upon the constitutional right of the 
executive branch to appoint officers of the United States. 
President Hayes vetoed appropriation bills containing riders 
attempting to interfere with the President’s power as Com- 
mander in Chief of the Army. On June 4, 1920, President 
Wilson vetoed the Budget bill which created the office of 
Comptroller General because it provided that the incumbent 
could only be removed by a joint resolution of Congress. 
In his message he said: 
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“T am convinced that the Congress is without constitu- 
tional power to limit the appointing power and its incident, 
the power of removal derived from the Constitution. * * * 
I can find in the Constitution no warrant for the exercise of 
this power by the Congress. * * * Regarding as I do 
the power of removal from office as an essential incident to 
the appointing power, I can not escape the conclusion that 
the vesting of this power of removal in the Congress is un- 
constitutional * * *,” 

A similar bill was enacted and approved in the next ad- 
ministration, but the soundness of President Wilson’s views 
on the constitutional question was subsequently established 
by the decision of the Supreme Court of the United States 
in Myers v. United States, 272 U.S. 52. 

Many other instances might be referred to. An excellent; 
historical account of these will be found in an address de- 
livered by the Hon. Charles Warren on Presidential 
Declarations of Independence (Boston University Law Re- | 
view, Vol. X, January, 1930, No. 1). Each President has | 
felt it his duty to pass the executive authority on to his 
successor, unimpaired by the adoption of dangerous prece- 
dents. You have not hesitated to act when occasion has 
arisen (United States v. George Otis Smith, 286 U. S. 6, 
98 Note 3). The proviso in this deficiency bill may not | 
be important in itself, but the principle at stake is vital. | 
Encroachments on the executive authority are not likely to | 
be deliberate but that very fact makes them all the more/ 
insidious. In the present instance there is no basis for sug- 
gesting that the Congress intentionally transgressed consti- 
tutional limitations. One House did not consider the point, 
and in the other it is not clear that any definite conclusion 
was reached respecting it. 

During the Senate’s consideration of this urgent deficiency 
bill, the constitutional objections to the proviso relating to 
tax refunds do not seem to have been mentioned. When 
the proviso was considered in the House, constitutional ob- 
Jections to it were presented in an able address by Congress- 
man Wood, whose views were supported by other Members 
of the House, learned in constitutional law, and no serious 
attempt in debate appears to have been made to controvert 
the arguments thus advanced. 
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There is one other factor in the case bearing on the dis- 
position you may make of this measure. If this bill is 
spread upon the statute books through receiving your ap- 
proval or being passed over a veto, not only would the pro- 
viso respecting the power of the joint committee to authorize 
refunds be void, but the deficiency appropriation for pay- 
ment of refunds would fall with it. Whenever a provision 
in a statute is found invalid, question arises as to whether 
the whole act falls or only the objectionable section. This 
depends on whether the unconstitutional provision is sepa- 
rable from the rest of the act, and in deciding that question 
the courts endeavor to ascertain from the terms of the act 
and its subject matter whether Congress would have in- 
tended the balance of the act to stand without the obnoxious 
provision. Dorchy v. Kansas, 264 U. S. 286, 289. Under 
these principles the provision in this bill appropriating 
money for refund of taxes, together with the proviso respect- 
ing powers of the joint committee, are clearly separable 
from the rest of the act, but not from each other. In my 
Opinion the appropriation for tax refunds and the proviso 
attached to it must stand or fall together. Who can say 
that Congress would have made this appropriation without 
the proviso? I have no basis for such an assumption. If the 
Congress makes an appropriation attaching to it an invalid 
condition, we would hardly be justified in rejecting the.con- 
dition as void and treating the appropriation as available. 
The safe course is to treat the two as inseparable. 

The result is that if this bill should take the form of a 
statute the Secretary of the Treasury would be confronted 
with the fact that the appropriation for tax refunds, as 
well as the proviso attached to it, 1s void, and would not 
be available for payment of refunds, with the result that if 
no prior appropriations are available, payment of all re- 
funds of any amount would stop until further appropria- 
tions for that purpose were made by the Congress. This 
would be unfortunate, in that it would result in delay, and 
injustice to taxpayers, and the accumulation of interest 
charges against the Government. 

It affords an additional reason why this measure may 
well be returned to the Congress without your approval 
to give that body the opportunity to eliminate the proviso, 
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or if it be dissatisfied with the existing machinery it has 

established by law for the making of tax refunds, to substi- . 

tute some other method not open to constitutional objections. 
Respectively, 

7 WILLIAM D. MITCHELL. 

To the Present. 





VALIDITY OF PROPOSED SICK LEAVE REGULATIONS 


The last proviso of section 215 of the so-called Economy Act of June 
30, 1932 (47 Stat. 407), vests the President with authority, within 
the limits now authorized by law, to fix the maximum period for 
and to prescribe the conditions under which sick leave may be 
granted in the executive departments and independent establish- 
ments. 

The proposed sick leave regulations, referred to herein, are in keeping 
with the purpose of and constitute a valid exercise of authority by 
the President under the last proviso of section 215, supra. 


DEPARTMENT OF JUSTICE, 
February 2, 19338. 

Srr: I have the honor to refer to your letter of September 
1, 1932, in which you request my opinion as to the validity 
of an enclosed draft of sick leave of absence regulations sub- 
mitted to you by the Director of the Bureau of the Budget 
for promulgation in an Executive Order under section 215 
of the so-called Economy Act of June 30, 1932 (47 Stat. 
407), which provides: 

“ Hereafter no civilian officer or employee of the Govern- 
ment who receives annual leave with pay shall be granted 
annual leave of absence with pay in excess of fifteen days 
in any one year, excluding Sundays and legal holidays: 
Provided, That the part unused in any year may be cumu- 
lative for any succeeding year: Provided further, That 
nothing herein shall apply to civilian officers and employees 
of the Panama Canal located on the Isthmus and who are 
American citizens or to officers and employees of the Foreign 
Services of the United States holding official station out- 
side the continental United States: Provided further, That 
nothing herein shall be construed as affecting the period 
during which pay may be allowed under existing laws for 
so-called sick leave of absence: Provided further, That the 
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so-called sick leave of absence, within the limits now author- 
ized by law, shall be administered under such regulations 
as the President may prescribe so as to obtain, so far as 
practicable, uniformity in the various executive departments 
and independent establishments of the Government.” 

Prior to the enactment of the Economy Act of 1932, Con- 
gress had expressly provided that under certain conditions 
the heads of the executive departments might grant sick 
leave of absence not exceeding thirty days in any one calen- 
dar year. (Act of March 3, 1898, c. 211, 27 Stat. 715, as 
amended; U. S. C., title 5, Sec. 30.) While, as a matter 
of administrative practice, this law has been followed and 
applied by most of the mdependent establishments, it is 
neither applicable to nor binding upon them. (22 Op. 62; 
21 Op. 338.) At the time of the enactment of the Economy 
Act there was no statute expressly regulating either annual 
or sick leave in the independent establishments generally, 
although various statutes dealt with such leave in particular 
establishments. 

In the absence of a statute dealing with the subject of 
leave therein, it has been considered that the head of the 
department or establishment generally has discretionary 
authority to grant leave of absence and to determine the 
amount of such leave to be granted. (Chisolm v. United 
States, 27 C. Cls. 94, 96; 19 Comp. Dec. 90; 14 Comp. Dec. 
4138; 7 Comp. Dec. 198; 44 MS. Comp. Dec. 157, Jan. 10, 
1908.) When such a statute is enacted, it has been said to 
be “simply one of limitation upon a power necessarily im- 
plied as an incident to executive responsibility.” (Chisolm 
v. United States, supra.) 

The discretion to grant sick leave and to determine its 
amount does not exist in all of the independent establish- 
ments. (See Opinion of the Attorney General to the Presi- 
dent, dated July 28, 19382, #4:19-2-151.) Since, as stated in 
that opinion, no additional authority with respect to the al- 
lowance of sick leave is conferred upon the President by 
section 215 of the Economy Act, the proposed regulations 
do not extend sick leave to employees of establishments who 
were not entitled thereto at the time of its enactment. 

The third proviso of section 215 continues existing laws 
relating to sick leave of absence and the last proviso provides 
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that hereafter the laws regulating sick leave, within the 
limits now authorized by law, shall be administered under 
such regulations as the President may prescribe so as to ob- 
tain, so far as practicable, uniformity in the various exec- 
utive departments and independent establishments. 

The proposed regulations prescribe the conditions under 
which sick leave may be granted, and fix the period of such 
leave as not to exceed thirty days in any one leave year, unless 
a longer period is specifically authorized by law. In this 
respect, they follow the law regulating sick leave in the 
executive departments, but curtail the implied discretionary 
authority to grant such leave formerly enjoyed by many of 
the independent establishments. 

The question is whether section 215 vests the President with 
authority to prescribe such regulations. 

The plain purpose of the last proviso of section 215 is to 
bring about uniformity in the administration of sick leave 
in the executive departments and independent establish- 
ments. Unless the President has authority, within the limits 
now authorized by law, to fix the period for and to prescribe 
the conditions under which sick leave may be granted, the 
executive head of an independent establishment having 
general authority to grant sick leave might grant more than 
thirty days’ sick leave, whereas the head of an executive de- 
partment would be precluded, by the law regulating sick 
leave in the executive departments, from granting such leave 
in excess of thirty days and then only under certain pre- 
scribed conditions. Obviously, such authority in an inde- 
pendent establishment would defeat the purpose of the 
statute to bring about uniformity in the administration of 
sick leave. Therefore, in order to carry out the intent and 
purpose of Congress in enacting the last proviso of section 
215, it necessarily follows that that proviso vests the Presi- 
dent with authority, within the limits now authorized by law, 
to fix the maximum period for and to prescribe the conditions 
under which sick leave may be granted in the executive de- 
partments and independent establishments. 

Uniformity is required, however, only in so far as may be 
practicable. Thus, the President is authorized to exclude 
from the application of such regulations as he may pro- 
mulgate, any service or group of employees if to include them 
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would, in his judgment, be impracticable. In the exercise of 
this authority, the President has by the last paragraph of 
the proposed regulations excluded from the application there- 
of, in addition to those classes of employees specifically ex- 
cluded by section 215, employees in the Postal Service; and 
has provided that such regulations shall not be construed as 
modifying Executive Order No. 5396, dated July 17, 1930, 
authorizing, within the limits permitted by law, special leave 
of absence to disabled veterans employed in the executive 
civil service of the United States, who are in need of medical 
treatment. 

It is my opinion, therefore, that the proposed sick leave 
regulations are in keeping with the purpose of and consti- 
tute a valid exercise of authority by the President under the 
last proviso of section 215. 

Respectfully, 
WILLIAM D. MITCHELL. 

To the PRESIDENT. 


VALIDITY OF BILL AMENDING PHILIPPINE TARIFF LAWS 


With respect to a certain bill passed at the second session of the 
ninth Philippine Legislature amending the Philippine tariff laws 
and described as H. No. 2516, held: 

1. Section 6, to give the Governor-General power to change tariff 
rates if he believes conditions warrant it, is an attempt to delegate 
legislative power and is invalid. 

2. Section 7, to authorize the Governor-General and the President 
of the United States to approve some items of the bill and dis- 
approve others, is void, as the Organie Act requires that every bill, 
except an appropriation bill, shall be dealt with as an entirety. 

3. The action of the Governor-General in disapproving three items 
of the bill and approving its other parts was ineffective for any 
purpose. The situation is the same as if he had taken no action. 
He did not veto the bill within the time specified by the Organic 
Act and it comes before the President as if the Governor-General 
had approved it in its entirety or allowed it to become a law subject 
to the President’s approval. 

4. Sections 6 and 7 are separable from the rest of the measure. 
If the President approves the bill, sections 6 and 7 will be void and 
inoperative, but the other provisions of the bill will not be affected 
and will stand as valid legislation. 

5. There is no legal necessity for disapproving the bill because of 
the invalidity of sections 6 and %. The President’s action should be 
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guided by his judgment as to the merits of the other provisions cf 
the bill. 

6. The Organic Act requires the President to approve or disap- 
prove the bill as an entirety. If he approves it, his approval must 
extend to the three items the Governor-General attempted to dis- 
approve, and to avoid uncertainty the form of his approval should 
expressly include these three items, 


DEPARTMENT OF JUSTICE, 
February 14, 1933. 

S1r: I have the honor to reply to your letter of February 
10, 1938, transmitting documents from the Secretary of War 
relating to a Bill passed at the Second Session of the Ninth 
Philippine Legislature amending the Philippine Tariff 
Laws and described as H. No. 2516, and requesting my 
opinion on the legal questions involved. This Bill amends 
the existing law by making many changes in the existing 
tariffs. It contains the following provisions: 

Sec. 6. The Governor-General, upon recommendation of 
the Philippine Tariff Commission which may be created by 
law, or of the Secretary of Finance, in case no such commis- 
sion is created, whenever in his judgment conditions in the 
Philippine Islands warrant it may, from time to time, by 
proclamation, reduce or reincrease the duty on each or all 
the articles herein enumerated; Provided, That no reduction 
shall be made to less than fifty per centum of, nor reincrease 
shall be made to more than, the rates imposed by the Philip- 
pine Tariff Act of nineteen hundred and nine as amended 
by this and other acts. 

“Sec. 7. If any clause, sentence, paragraph, or part of this 
Act shall not receive the approval of the Governor-General 
of the Philippine Islands or of the President of the United 
States, such disapproval shall not affect, impair, or invali- 
date the remainder of this Act, but shall be confined in its 
operation to the clause, sentence, paragraph, or part hereof 
directly involved in such disapproval.” 

The questions submitted are whether these sections are in 
conflict with the Organic Act for the Government of the 
Philippine Islands and whether, if they are invalid, the 
legal situation thus developed requires that this Bill should 
receive your disapproval. It is submitted for your action 
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pursuant to section 10, c. 416, of the Act of August 29, 1916, 
which is the Act af Congress establishing the Government 
of the Philippine Islands and requires that Tariff Acts 
of the Philippine Legislature shall not become law until 
they receive the approval of the President of the United 
States. | 

The first question is whether section 6, above quoted, 
amounts to an unlawful delegation of legislative power to 
the Governor-General. In Springer v. Philippine Islands, 
277 U. S. 189, 201, the Supreme Court of the United States 
sald: 

“Thus the Organic Act, following the rule established by 
the American constitutions, both state and federal, divides 
the government into three separate departments—the legis- 
lative, executive and judicial. Some of our state constitu- 
tions expressly provide in one form or another that the legis- 
lative, executive and judicial powers of the government shall 
be forever separate and distinct from each other. Other con- 
stitutions, including that of the United States, do not con- 
tain such an express provision. But it is implicit in all, as a 
conclusion logically following from the separation of the 
several departments. See A7zlbourn v. Thompson, 103 U. S. 
168, 190-191. And this separation and the consequent ex- 
clusive character of the powers conferred upon each of the 
three departments is basic and vital—not merely a matter of 
governmental mechanism. That the principal is implicit in 
the Philippine Organic Act does not admit of doubt.” 
Section 6 of the Act under consideration violates this prin- 
ciple. It attempts to vest in the Governor-General discre- 
tion to reduce or increase duties “ whenever in his judgment 
conditions in the Philippine Islands warrant it.” It places 
limits on the amount of the reductions or increases, but 
within those limits it attempts to confer upon him absolute 
discretion. The fault with this provision of the Bill is that 
it prescribes no rule or principle on which the Governor- 
General may act. It does not confine his discretion to pre- 
scribed matters of fact or to the weight of evidence. The ap- 
plicable principles have been stated in many decisions of the 
Supreme Court of the United States. In Field v. Clark, 
143 U. S. 649, it had under consideration a section of the 
Tarriff Act which provided that if the President was satis- 
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fied that the Government of any other country imposed 
duties upon agricultural or other products of the United 
States which “he may deem to be reciprocally unequal and 
unreasonable ” he should have the power to sustain the pro- 
visions of the Act relating to the free induction of certain 
commodities into the United States, in which case certain 
tariffs prescribed in the Act of Congress should become ap- 
plicable. The Court, page 693, said: 
“ Nothing involving the expediency or the just operation of 
such legislation was left to the determination of the Presi- 
dent. The words, ‘he may deem,’ in the third section, of 
course, implied that the President would examine the com- 
mercial regulations of other countries producing and ex- 
porting sugar, molasses, coffee, tea and hides, and form a 
judgment as to whether they were reciprocally equal and 
reasonable, or the contrary, in their effect upon American 
products. But when he ascertained the fact that duties and 
exactions, reciprocally unequal and unreasonable, were im- 
posed upon the agricultural or other products of the United 
States * * * it became his duty to issue a proclamation 
declaring the suspension * * * Legislative power was 
exercised when Congress declared that the suspension should 
take effect upon a named contingency. What the President 
was required to do was simply in execution of the act of 
Congress. It was not the making of law. He was the mere 
agent of the law-making department to ascertain and declare 
the event upon which its expressed will was to take effect.” 
The Court further said: 
“ The true destinction is between the delegation of power 
to make the law which necessarily involves a discretion as 
to what it shall be, and conferring authority or discretion as 
to its execution, to be exercised under and in pursuance 
of the law. The first cannot be done; to the latter no valid 
objection can be made.” 
It further said: 
“The legislature cannot delegate its power to make a law; 
but it can make a law to delegate a power to determine some 
fact or state of things upon which the law makes, or intends 
to make, its own action depend.” 
In Hampton & Co. v. United States, 276 U. S. 394, the Court 
had under consideration the so-called flexible tariff pro- 
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visions of an Act of Congress known as the Tariff Act of 
September 21, 1922. That Act provided: 


“Whenever the President, upon investigation of the differ- 
ences in costs of production of articles wholly or in part 
the growth or product of the United States and of like or 
similar articles wholly or in part the growth or product 
of competing foreign countries, shall find it thereby shown 
that the duties fixed in this Act do not equalize the said 
differences in costs of production in the United States and 
the principal competing country he shall, by such investi- 
gation, ascertain said differences and determine and pro- 
claim the changes in classifications or increases or decreases 
in any rate of duty provided in this Act shown by said 
ascertained differences in such costs of production necessary 
to equalize the same.” (42 Stat. 941.) 

The Court said: 

“If Congress shall lay down by legislative act an intelligi- 
ble principle to which the person or body authorized to fix 
such rates is directed to conform, such legislative action is 
not a forbidden delegation of legislative power.” 

The Court quoted with approval a statement in a former. 
opinion as follows: 

“ The Congress may not delegate its purely legislative power 
to a commission, but, having laid down the general rules of 
action under which a commission shall proceed, it may re- 
quire of that commission the application of such rules to 
particular situations and the investigation of facts, with a 
view to making orders in a particular matter within the 
rules laid down by the Congress.” 

In both these cases the Court sustained the validity of the 
statutes under consideration, but the principles on which 
those decisions were based point clearly to the invalidity 
of section 6 of the Act of the Philippine Legislature above 
quoted. There is a wide difference between the dexible 
tariff provisions in the Tariff Act of 1922 and section 6 of 
this Act. The Philippine Legislature has not laid down any 
principle on which the Governor-General shall act. It has 
not confined itself to delegating to him the power to investi- 
gate and determine facts on which the application of the 
law is to depend. Giving to the President power to adjust 
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our tariff duties to equalize the differences he may find to 
exist between the costs of production at home and abroad, 
is quite different from the attempt of the Philippine Legis- 
lature to give to the Governor-General power to change 
the Philippine Tariffs without any guide as to his action 
other than that found in the phrase “ whenever in his judg- 
ment conditions in the Philippine Islands warrant it.” It 
is evident that the Philippine Legislature has gone too far 
in its attempt to confer authority on the Governor-General 
to change tariff rates and that section 6 of this Bill is in 
conflict with the fundamental provisions of the Organic 
Act (39 Stat. 545), and if approved by you and placed upon 
the statute books would not constitute a valid enactment. 
The next question arises in respect of section 7 by which 
the Philippine Legislature has attempted to authorize the 
Governor-General or the President to disapprove some pro- 
visions of this Bill and approve others. Section 19 of the 
Organic Act (c. 416, Act of August 29, 1916) provides that 
every Bill and Joint Resolution which shall have passed 
both houses shall, before it becomes a law be presented to 
the Governor-General and that “if he approve the same, 
he shall sign it; but if not, he shall return it with his objec- 
tions to that house in which it shall have originated, which 
shall enter the objections at large on its journal and pro- 
ceed to reconsider it.” This contemplates action by the 
Governor-General on each Bill as an entirety. There is a 
provision in the same section that “the Governor-General 
shall have the power to veto any particular item or items 
of an appropriation bill, but the veto shall not affect the 
item or items to which he does not object.” The Bill we 
are considering is a Tariff Act and not an Appropriation 
Bill. Except as to the case of an Appropriation Bill, the 
Organic Act requires the Governor-General to deal with 
each Bill as an entirety. This provision of the fundamental 
law of the Philappine Islands may only be changed by an 
Act of Congress. The Philippine Legislature in this case 
has attempted what amounts to an amendment of the Or- 
ganic Act. The situation is the same as if Congress at- 
tempted by statute to authorize the President to approve 
some parts of a Bill and disapprove others, an authority 
which obviously may only be conferred upon him by Consti- 
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tutional amendment. It is clear that section 7 of this Bill 
is in conflict with the Organic Act and inoperative. 

It appears from the information submitted by the 
Secretary of War that the Bill was finally passed by the 
Philippine Senate and House of Representatives on No- 
vember 9, 1932, and that it bears this record of the action of 
the Governor-General : 

‘Approved, except for Paragraphs 177, 322 and 353, 
which are disapproved. 

"THEODORE ROOSEVELT, 
“ Governor-General. 
“December 7.” 

It thus appears that the Governor-General proceeded in 
accordance with the provisions of section 7 of the Bill and 
approved some of its provisions while disapproving others. 
The 2d Session of the Ninth Philippine Legislature 
adjourned sine die November 9, 1932, the day this Bill was 
passed. The Legislature did not convene within 30 days 
thereafter. Section 19 of the Organic Act, after providing 
for the return by the Governor-General to the House in 
which it originated, of all Bills disapproved by him, con- 
tains the following: 

“ Provided, That if any bill or joint resolution shall not 
be returned by the Governor-General as herein provided 
within twenty days (Sundays excepted) after it shall have 
been presented to him the same shall become a law in like 
manner as if he had signed it, unless the legislature by 
adjournment prevent its return, in which case it shall be- 
come a law unless vetoed by the Governor-General within 
thirty days after adjournment.” (39 Stat. 551.) 

In this case the adjournment of the Legislature prevented 
the return of this Bill by the Governor-General. He then 
had thirty days after the adjournment within which to veto 
it, but failing to veto it it became a law, subject, however, 
to your approval because a Tariff Act. The act of the 
Governor-General in attempting to dissapprove some items 
and approve the other provisions of the Bill was inopera- 
tive and ineffective for any purpose. His choice lay be- 
tween vetoing the Bill as an entirety or allowing it to 
become a law with or without his approval. He did not 
veto it within thirty days after the adjournment of the 
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Legislature. His action in disapproving some items and 
approving the other provisions of the Bill certainly can- 
not be construed as a veto of the entire measure. The legal 
status of the measure as it becomes before you is as if he 
had approved the entire measure, or allowed it to become 
a law subject to your approval by failing to veto it within 
thirty days after the adjournment of the Legislature. There 
is no provision in the Organic Act authorizing you to ap- 
prove some items of this Bill and disapprove others. You 
are required to act upon it as an entirety. 

The question remains whether the fundamental objections 
to the validity of sections 6 and 7 of this Bill make it impera- 
tive upon you to veto the entire measure. This requires a 
decision as to whether the invalidity of sections 6 and 7 taints 
the whole Act and renders it entirely void, or whether these 
two sections are separable from the rest of the Act. If the 
sections are not separable and you should approve this 
measure, it would not become a valid statute and it would be 
a mistake to place it upon the statute books. If sections 6 
and 7 are separable and you approve the entire measure, the 
measure would be placed upon the statutes, sections 6 and 7 
would be treated as void and inoperative and the remainder 
of the Act would become a valid statute. In my judgment 
sections 6 and 7 are clearly separable. There can be no 
doubt whatever about the separability of section 6, because 
section 7, while invalid in itself, evidences a clear intention 
on the part of the Legislature that each part of this measure 
is separable from the rest, and so far as section 7 is con- 
cerned, I find no reason to assume that the Legislature would 
not have enacted the other parts of this measure if it had 
known that the authority attempted to be granted to the 
Govenor-General to disapprove parts of the Act would not be 
effective. In determining whether an entire Act must fall 
because of the invalidity of a part, the endeavor is to ascer- 
tain from the terms of the Act and its subject matter whether 
the legislative body would have intended the balance of the 
Act to stand without the obnoxious provisions. Dorchy v. 
Kansas, 264 U. S. 286, 289. 

I have not had the opportunity to examine the proceedings 
of the Philippinne Legislature relating to this measure to 
ascertain whether in reports of committees, debates or in 
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other ways the Legislature disclosed a purpose to make 
sections 6 and 7 inseparable parts of the measure, without 
which it would not have been enacted. But, in the absence 
of such evidence to the contrary, my opinion is that these two 
sections are properly treated as separable from the rest of the 
measure and that if the Bill receives your approval the 
balance of the measure will stand as valid legislation 
although sections 6 and 7 are void. In Field v. Clark, supra, 
the Court, after holding that the third section of the Act was 
not open to the objection that it transferred legislative power 
to the President, said: 

“Kven if it were, it would not, by any means, follow that 
other parts of the Act, those which directly imposed duties 
upon articles imported, would be inoperative.” (143 U.S. 
694.) 

No confusion would arise legally, by your placing this 
measure upon the statute books although sections 6 and 
(are void. Section 7 relates only to the manner of approv- 
ing or disapproving the Bill to give it effect. It has no 
future operation; it becomes automatically defunct when 
you have acted, and section 6, purporting to authorize the 
Governor-General to change the tariffs whenever in his 
judgment conditions warrant it, is not self-executing. To 
become operative it requires action of the Governor-General, 
and if advised that it is in conflict with the Organic Act, no 
doubt he would refrain from acting pursuant to it, and 
thus no confusion would result. 

It follows from these considerations that there is no legal 
necessity for disapproving this Bill merely because of the 
invalidity of sections 6 and 7 and that your action upon it 
may properly be guided by your judgment as to the merits 
of its other provisions. 

Recently, you disapproved an Urgent Deficiency Bill 
enacted by the Congress because of the invalidity of one item 
appropriating money for tax refunds, notwithstanding the 
rest of the Bill was a meritorious measure. But the practi- 
cal situation was different; the Congress which passed that 
Bill remained in session; a few hours only were required 
to return the measure to the Congress with your disapproval. 
It was practicable for the Congress to reconsider the 
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measure, eliminate the objectionable item and reenact it, 
and this was promptly done. No serious inconvenience or 
delay resulted, and there were reasons for bringing constitu- 
tional questions involved to the attention of the Congress 
by a veto message. These conditions do not exist in the case 
of the measure enacted by the Philippine Legislature. It 
has adjourned. The geographical distances are great; 
months may elapse, if this measure should receive your dis- 
approval, before the Philippine Legislature could again take 
up necessary amendments to the Tariff Acts. I infer from 
the action of the Governor-General that with the exception 
of items 177, 322 and 353, which relate to a limited number 
of articles, he considers the Bill as a whole, meritorious. 
It does not appear that his objections to these three items 
are so grave that he would have felt justified in vetoing the 
entire measure because of them. These considerations may 
appeal to you as justifying a different course than that fol- 
lowed in the case of the Urgent Deficiency Bill. If you 
do approve the measure, you will be required to approve the 
three items which the Governor-General objected to, as well 
as those he approved. If you do follow that course, I sug- 
gest that, to avoid any room for doubt as to the effect of your 
action, you insert after the word “ Approved ” in the space 
above your signature, the words “ including paragraphs 177, 
322 and 353.” 

My conclusions may be summarized as follows: 

1. Section 6, to give the Governor-General power to 
change tariff rates if he believes conditions warrant it is an 
attempt to delegate legislative power and is invalid. 

2. Section 7, to authorize the Governor-General and the 
President of the United States to approve some items of the 
bill and disapprove others, is void, as the Organic Act re- 
quires that every bill, except an appropriation bill, shall be 
dealt with as an entirety. | 

38. The action of the Governor-General in disapproving 
three items of the bill and approving its other parts was 
ineffective for any purpose. The situation is the same as if 
he had taken no action. He did not veto the bill within the 
time sperified by the Organic Act and it comes before you as 
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if he had approved it in its entirety or allowed it to become 
a law subject to your approval. 

4, Sections 6 and 7 are separable from the rest of the 
measure. If you approve the bill, sections 6 and 7 will be 
void and inoperative, but the other provisions of the bill will 
not be affected and will stand as valid legislation. 

5. There is no legal necessity for disapproving the bill 
because of the invalidity of sections 6 and 7. Your action 
should be guided by your judgment as to the merits of the 
other provisions of the bill. 

6. The Organic Act requires you to approve or disap- 
prove the bill as an entirety. If you approve it, your ap- 
proval must extend to the three items the Governor-General 
attempted to disapprove, and to avoid uncertainty the form 
of your approval should expressly include these three items. 

Respectfully, 
WILLIAM D. MITCHELL. 


To the PRESIDENT. 


‘PROPOSED LOAN BY THE RECONSTRUCTION FINANCE 
CORPORATION. TO THE FIRST NATIONAL BANK OF 
DETROIT 


The First Wayne National Bank of Detroit having been organized 
on December 31, 1931, by the consolidation of the then First Na- 
tional Bank of Detroit and the Peoples Wayne County State Bank. 
the new national bank took over the assets representing invest- 
ments of savings deposits in the old state bank impressed with a 
trust in favor of the savings depositors. 

The old savings depositors of the state bank who, under state law, 
had a prior claim against certain identified assets of the state 
bank, retained their right of priority for such time as might rea- 
sonably be necessary to enable them to withdraw their savings 
deposits. 

If the assets of the present First National Bank of Detroit, successor 
of the First Wayne National Bank of Detroit, are no longer subject 
to the prior claims of any class of depositors they are free assets, 
available for pledge as security for a loan from the Reconstruction 
Finance Corporation. 


DEPARTMENT OF JUSTICE, 
February 25, 1933. 
Sir: I have the honor to acknowledge receipt of your 
letter of today submitting, for my opinion, a question which 
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has arisen before the Reconstruction Finance Corporation 
in connection with the proposal to make a loan to the First 
National Bank of Detroit, to be secured by certain assets 
of that bank. 

It appears that the First National Bank is the successor 
of the First Wayne National Bank of Detroit, and that the 
latter bank was organized on December 31, 1931, by the 
consolidation of the then First National Bank of Detroit 
and the Peoples Wayne County State Bank. 

The question submitted is whether the former savings 
(lepositors of the state bank, whose money is still on deposit 
with the present First National Bank, have a lien on or a 
right of priority of payment out of certain assets of the old 
state bank which now belong to the First National Bank of 
Detroit and which it is proposed to pledge with the Recon- 
struction Finance Corporation as security for the proposed 
loan. 

The former Peoples Wayne County State Bank operated 
under a statute of the State of Michigan, found in section 
11928, Compiled Laws of Michigan, 1929, which provided 
in substance that all the investments relating to the savings 
department shall be kept entirely separate and apart from 
the other business of the bank, and that such portion of 
such savings deposits as are on hand unloaned or deposited 
with other banks or reserve agents, and the investments 
made with the funds deposited by savings depositors, shall 
be held solely for the payment of depositors of said funds. 
The Peoples Wayne County State Bank, pursuant to this 
statute, received savings deposits and kept the funds of the 
savings depositors in investments earmarked or set apart 
for the security of the savings depositors pursuant to the 
Michigan statute. Upon the so-called consolidation of the 
First National and the Peoples Wayne County State Bank 
on December 31, 1931, the First National Bank took over all 
of the assets and obligations of the state bank, and the ques- 
tion presented is whether the old savings depositors of the 
Peoples Wayne County State Bank who allowed their old 
savings deposits to remain on deposit with the present First 
National Bank have retained, up to the present time, the 
rights which they had under the Michigan law to have the 
investments made out of savings deposits applied to the 





82 Proposed Loan by R.F.C.—1st Nat. Bank Detrow 


satisfaction of their claims, before being used to satisfy the 
claims of any other depositors of the present First National 
Bank, or to satisfy the claim of the Reconstruction Finance 
Corporation for the payment of which these assets may be 
pledged. 

It appears that deposit books of the old savings depositors 
of the state bank which have for any reason been presented 
to the present First National Bank have had stamped upon 
the state bank book the name of the national bank. No 
doubt many of the old savings depositors of the state bank 
have made withdrawals and made new deposits since the date 
of the consolidation. Just how much of the old savings de- 
posits which were on deposit at the time of the consolidation 
now remains on deposit is not disclosed, but I infer that the 
total amounts to a substantial sum. If old savings depositors 
have withdrawn from the First Wayne National Bank or 
the First National Bank as much as they had on deposit at 
the date of the consolidation, December 31, 1931, I am of the 
opinion that in any event these withdrawals would be 
charged in law against the amount of their deposits exist- 
ing on that date, and would operate to extinguish beyond 
question any claim for priority out of the segregated assets 
referred to, so that the claims for preference, out of these 
assets, of the old savings depositors of the state bank would 
be limited, in any event, to the amount of their savings de- 
posits as of December 31, 1931, less all withdrawals since that 
date. We have no figures available to show what this amount 
may be, and it would require an analysis of each account of 
each individual depositor; so that. we are confronted with 
the possibility that these claims for preference may amount 
to a very considerable sum. 

The first contention urged upon me in support of the view 
that these savings depositors of the old state bank have no 
right to priority of payment out of the assets referred to, is 
that the law of Michigan giving the savings depositors a 
prior claim upon investments made with savings deposits, 
was a police regulation, and that it gave to the savings de- 
positors no fixed or vested claim for preference and is sub- 
ject to change without their consent. In support of this 
contention the cases of Abie State Bank v. Bryan, 282 U. S. 
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(65, and Wartz v. Nestos, 200 N. W. 524 (N. D.) are cited. 
Neither of these cases isin point. The Adze case dealt with 
the state bank guaranty law of Nebraska, and the Wirtz case 
dealt with a similar bank guaranty law of North Dakota. 
These laws provided for an assessment upon all state banks 
to be made by state authority for the collection of an in- 
surance fund to guarantee the payment of deposits in state 
banks, and they were held to be police regulations subject to 
modification by the state legislature. The Michigan statute 
above referred to is unlike them, and the construction and 
effect of the Michigan statute is a state question, on which 
the decisions of the highest court of Michigan are conclusive. 

The nature of the rights of savings depositors in state 
banks of Michigan under the statute referred to has been con- 
sidered by the Supreme Court of Michigan in Peters v. 
Union Trust Company, 1381 Mich. 322, and Reichert v. The 
Farmers’ and Workmen’s Savings Bank, 257 Mich. 500. I 
can only construe these decisions as holding that the savings 
depositors in Michigan state banks, under the Michigan 
statute referred to, operate to create a fixed or vested right 
to priority by the savings depositors out of the segregated 
assets representing investments of savings deposits. The 
Court said, in the Reichert case: 

“The obligations of the depository bank, created by the 
statute, were carried into and became a part of every con- 
tract of deposit in the savings department. By the insolv- 
ency, the depositors’ rights have become fixed, and may not 
be impaired.” 

It also said: | 

“The savings deposits on hand and investments made 
from savings deposits are impressed with a trust in favor 
of savings depositors, who are entitled to have such assets 
applied first to the payment of their claims, and such of 
them as make due claim to the receiver may share ratably 
as the statute provides.” 

My conclusion is that upon the consolidation on Decem- 
ber 31, 1931, the national bank took over the assets repre- 
senting investments of savings deposits in the old state 
bank impressed with a trust in favor of the savings 
depositors. 
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The next question is whether this right of priority has 
been lost by reason of what has occurred during the nearly 
fourteen months since the consolidation took place. 

The National Banking Law, under which national banks 
operate, denies priority to any class of depositors, and al- 
though national banks receive savings deposits, under the 
National Banking Law they are not entitled to any priority 
or preference over commercial depositors; and I am in- 
formed that the Comptroller of the Currency, in dealing 
with the affairs of national banks which have taken over 
the assets and liabilities of state banks, has proceeded on 
the theory that from the very date of the consolidation all 
depositors of the old state banks who allowed their moneys 
to remain on deposit have been on a parity with new deposi- 
tors, and he has recognized no preference or right of priority 
in any particular assets of the national bank. In this re- 
spect I am inclined to think he may have gone too far, and 
that at least the old savings depositors of the state bank who, 
under state law, had a prior claim against certain identified 
assets of the state banks, retained their right of priority for 
such time as might reasonably be necessary to enable them 
to withdraw their savings deposits, and I am inclined to 
the view that under the conditions existing in this case any 
savings depositor of the old state bank who asked for the 
withdrawal of his deposit within a reasonable time after 
notice of the consolidation and who failed to receive his 
money, would have had a right to insist on the priority 
against the segregated assets which had been given to him 
by state law. 

It does not necessarily follow, however, that such right 
has continued to this day. The National Banking Law, as 
I have said, prohibits priority between different classes of 
depositors. It is the policy of the National Government, 
reflected in the Acts of Congress relating to national banks, 
that no such preferences shall exist. During the time that 
has elapsed since this consolidation, many new and old de- 
positors of the national bank have made deposits in it as a 
national hank, in reliance upon the National Banking Law 
which denies preferences, and with a fair right to assume 
that they would stand in as good position as any other de- 
positor, and that the depositors of the old state bank who 
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may have had a preference under state law, by allowing 
their deposits to remain in the national bank for more than 
the reasonable time after consolidation required for with- 
drawal, have consented to abide by the National Banking 
Law and accept the status of a depositor in a national bank. 
It results from this that very strong equities have arisen in 
favor of those depositors who have placed money in this bank 
since the consolidation. If, immediately upon the consoli- 
dation, the national bank had notified the savings depositors 
of the state bank that they had the choice of withdrawing 
their deposits or leaving them there without preference under 
the National Banking Law, and the old savings depositors, 
in the face of such a notice had left their moneys on deposit, 
no one could doubt that they had accepted the status of na- 
tional-bank depositors and consented to remain such subject 
to the operation of the National Banking Law, which gives 
no preference to any depositor. It seems to me that although 
no such direct notice was given, the legal effect of what has 
occurred is the same, and that the old savings depositors who 
did not elect to withdraw their deposits but have allowed 
them to remain have consented to accept the status of na- 
tional bank depositors and are estopped now to claim a pref- 
erence. Every depositor in a national bank is presumed to 
know the provisions of the National Banking Act, and every 
depositor of the state bank who allowed his moneys to re- 
main on deposit after the consolidation is presumed to know 
the federal law respecting priority of deposits, and if they 
did not take advantage of the opportunity to withdraw their 
savings deposits within that reasonable time after notice of 
the consolidation, which as to most of them must have long 
since elapsed, they should be held to have acquiesced in the 
consolidation and to have accepted the status of depositors in 
the national bank, subject only to National Banking Law. 
It is obvious, under this theory, that an old savings de- 
positor retained his right to a preference in these segregated 
assets for that reasonable time necessary for him to withdraw 
his savings deposits after notice of the consolidation, and 
it is conceivable that there may be some depositors of the 
old state bank who have not yet learned of the consolida- 
tion. The number of these must be very few and in all 
probability is limited to those who have been mentally in- 
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competent or who since the consolidation have resided so far 
afield as not to know what has been going on in connection 
with the affairs of these banks. The fact of consolidation 
was publicly advertised in the State of Michigan. Every 
depositor who has presented his passbook since the consolida- 
tion clearly has had notice of it. In my opinion, the number 
of depositors who may possibly still have claims for pref- 
erence through ignorance of the fact of consolidation must be 
so few as not to seriously jeopardize any substantial part of 
the security which the Reconstruction Finance Corporation 
proposes to take. 

There is a statute in Michigan which provides that a state 
bank may only consolidate with a national bank upon the 
approval of the State Bank Examiner. I find nothing in 
that statute which contemplates that the State Bank Ex- 
aminer has the authority, in approving a consolidation, to 
diminish or impair the security of the savings depositors in 
state banks. | 

There is a Michigan law, section 11957, Compiled Laws of 
Michigan, to the effect that 

“Any state bank reorganized under the laws of the United 
States as a national bank, as soon as it shall have obtained a 
certificate from the Comptroller of the Currency authorizing 
it to commence business under the United States banking 
laws, shall retain and hold all the assets, real and personal, 
which it acquired during its existence under this Act, and 
shall hold the same subject to all lhabilities existing against 
said bank at the time of its reorganization.” 

In so far as this statute purports to define the obligations 
of a national bank, it clearly is beyond the scope of the au- 
thority of the legislature of the State of Michigan. Con- 
gress alone has the power to do that. At most this statute 
would have the effect of protecting the old savings depositors 
of the state bank in their priority at the date of the con- 
solidation and for such reasonable time thereafter as the old 
depositors could exercise the choice of withdrawing their 
deposits or continuing them under the operation of the 
National Banking Law, and this protection, as I have pointed 
out, remained to them in all probability independently of 
the state statute, 
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It follows from these conclusions that if the assets in 
question are no longer subject to the prior claim of any class 
of depositors they are free assets, available for pledge as 
security for a loan from the Reconstruction Finance Cor- 
poration. 

I realize that the questions I have dealt with are open to 
difference of opinion. The views that I have expressed are 
binding on the officials of the Federal Government and in 
law, by Act of Congress, fully protect them in the discharge 
of their duties. Unfortunately for present purposes, my 
Opinion does not bind the persons who had savings deposits 
in the state bank, and it is open to them, if occasion arises, to 
question the soundness of these views in the courts. 

While the questions presented may be debatable, I have a 
strong conviction that the equities of the case in favor of the 
new depositors of the national bank are so strong, and there 
is such an element of inequity and unfairness in allowing the 
old savings depositors to play fast and loose with the new 
organization and, after apparently assuming the status of 
national-bank depositors, at this late day to assert prefer- 
ences which they may have had while depositors of the old 
state bank, that any court which considers the situation 
would be disposed to accept the views which I have 
expressed. 

It may also be that in connection with the proposed loan 
and the readjustment of the banking situation at Detroit 
which is to follow, and which will depend on the making of 
this loan, that the old savings depositors will further estop 
themselves from questioning these views. 

Respectfully, 
WILLIAM D. MITCHELL. 


To the PRESIDENT. 


PAYMENT OF NAVAL PENSION CONCURRENTLY WITH 
DISABILITY COMPENSATION 


The Attorney General adheres to the long-continued practice of the 
Veterans’ Bureau and of the Veterans’ Administration of refusing 
to award the naval pension under sections 4756 and 4757 of the 
Revised Statutes concurrently with the disability compensation 
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under the World War Veterans’ Act, as amended, said practice 
having been confirmed by a formal decision of the Comptroller 
General rendered nearly five years ago. 


DEPARTMENT OF JUSTICE, 
February 28, 1933. 

Str: I have the honor to refer to your letter of July 16, 
1932, requesting my opinion upon the question whether a 
veteran may be awarded the naval pension payable under 
sections 4756 and 4757 of the Revised Statutes concurrently 
with disability compensation under the World War Vet- 
erans Act as amended, and your letter of October 18, 1932, 
furnishing certain additional information requested by this 
Department. 

It appears from your letter of October 13, 1932, that it 
has never been the practice of the Veterans’ Bureau or of the 
Veterans’ Administration, since the enactment of the original 
War Risk Insurance Act on October 6, 1917 (40 Stat. 398), to 
pay disability compensation concurrently with the naval 
pension allowance and that in every case the veteran has 
been required to waive one or the other. The question was 
formerly submitted to the Comptroller General, who ren- 
dered a decision dated March 10, 1928, which held that the 
naval pension allowance could not be paid concurrently 
with disability compensation under the World War Vet- 
erans Act as amended. This opinion of the Comptroller 
General confirmed the practice which you had followed. By 
the Act of July 3, 1930, section 5 of the World War Veterans 
Act was amended to provide that all your decisions on 
questions of fact and law affecting claimants under the 
World War Veterans Act shall be conclusive. (46 Stat. 991.) 

Following the amendment of July 3, 1980, which took from 
the Comptroller General the power to reverse your de- 
cisions on questions of law and of fact, the question which 
you have submitted to me was reopened in your office and a 
conclusion reached contrary to the earlier decision of the 
Comptroller General and contrary to the practice which had 
been followed in the past in declining to make payment of 
naval pensions under sections 4756 and 4757 of the Revised 
Statutes concurrently with disability compensation under the 
World War Veterans Act. No such payments have yet 
been made and the matter 1s now submitted for my opinion. 
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I have examined the question on the merits and it is ob- 
viously a debatable one. I admit the force of the arguments 
which have been advanced in support of the contention that 
payments under these two laws may be made concurrently, 
and if the question were a new one in respect to which there 
had been no prior rulings or administrative practice, it 1s 
possible that I would adopt the views expressed by members 
of your legal staff. The question, however, is not a new 
one. It has been the uniform administrative practice for a 
number of years to decline to make concurrent payments 
under both statutes, and it is nearly five years since the 
Comptroller General rendered a formal decision holding 
that such payments could not be made concurrently. In 
my service here in the Department of Justice I have adhered 
very strictly to the rule that wherever there is room for rea- 
sonable difference of opinion as to the meaning of a statute, 
long and consistent administrative interpretation of it by 
the officers charged with the duty of administering it should 
be followed. I have repeatedly urged that contention before 
the courts in Government litigation. It is undesirable from 
many points of view to overturn long-continued administra- 
tive practices based on an administrative construction of a 
statute. It appears in the present instance that the practical 
construction heretofore followed has been adhered to for a 
number of years and that the Congress has not been dissat- 
-isfied with it or seen fit to modify it by legislative enactment. 
The Comptroller General’s decision was reached after care- 
ful consideration and I cannot say that his reasons for the 
result he arrived at are without any substantial support. 
Under these conditions I feel constrained to adhere to that 
interpretation of the law which he arrived at and which has 
been consistently followed in administrative action since the 
World War. 

If there is any ground for believing that a mistake has 
been made, it would be more appropriate to give Congress 
an opportunity to consider the matter, and if it is dissatis- 
fied with the practice that has heretofore prevailed, it will 
enact appropriate legislation to modify it. 

Respectfully, 
WILLIAM D. MITCHELL, 

To the ADMINISTRATOR OF VETERANS’ AFFAIRS, 
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CITIZENSHIP OF MINOR CHILD OF NATIVE AMERICAN 
MOTHER AND SPANISH FATHER—DIVORCE OF PARENTS 


A child having been born in Spain in 1927 to a native American 
woman who was married in 1923 to a Spanish subject, and the 
mother, having preserved her status as a citizen of the United 
States in accordance with provisions of the Cable Act of September 
22, 1922, returned to the United States with her minor child and 
obtained a decree of absolute divorce in Reno, Nevada, in 1931, 
which decree awarded her the custody of the child. Held, that 
under the particular provisions of the laws of Nevada under which 
said divorce was granted, the mother has become the sole “ parent” 
of her minor child within the meaning of section 5 of the Citizen- 
ship Act of March 2, 1907, that the legal residence of the child fol- 
lows the residence of its mother, that the mother being a citizen of 
the United States has the same effect as if she had lost her citizen- 
ship and resumed it, and that her minor child became a naturalized 
citizen of the United States, said child having been permanently 
resident here at the time of the entry of the decree of divorce. 


DEPARTMENT OF JUSTICE, 
March 1, 1933. 

Sir: I have the honor to reply to a letter dated July 1, 
1932, written on your behalf, asking for my opinion upon the 
question of the citizenship of one Fernando Jorge Coll y 
Picard, an infant child born in Spain in 1927 to Mrs. 
Marcelle Picard de Coll, a native American who was mar- 
ried in 1923 to a Spanish subject, the father of the child in 
question. 

It appears from your letter and the accompanying papers 
that on March 20, 1931, Mrs. de Coll obtained a decree of 
absolute divorce in Reno, Nevada, which decree awarded her 
the custody of her child, and that both she and her son now 
reside 1n Reno, where she has purchased a home, although at 
the time of your letter they were both temporarily sojourn- 
ing abroad. I understand that my opinion is desired to 
guide your Department in taking action in connection with 
a passport issued to Mrs. de Coll in which her son was in- 
cluded. I assume that the Nevada court had jurisdiction to 
grant the divorce and award custody of the child. 

The question presented is whether the child, being a minor 
and having begun to reside permanently in the United 
States, has become a naturalized citizen of the United States. 
Section 3 of the Act of March 2, 1907, provided: 
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“That any American woman who marries a foreigner 
shall take the nationality of her husband. At the termina- 
tion of the marital relation she may resume her American 
citizenship, if abroad, by registering as an American citizen 
within one year with a consul of the United States, or by 
returning to reside in the United States, or, if residing in 
the United States at the termination of the marital relation, 
by continuing to reside therein.” (34 Stat. 1228.) 

Section 3 of the Act of September 22, 1922, c. 411, 42 Stat. 
1021, provided that a woman citizen of the United States 
should not lose her citizenship by reason of marrying an 
alien unless she should make a renunciation in proper form, 
but if she married an alien ineligible to citizenship in the 
United States she would cease to be an American citizen. 
As the marriage in this case took place in 1923, subsequent to 
the passage of the Act last above mentioned, and it appear- 
ing that Mrs. de Coll did not renounce her American citizen- 
ship or marry an alien ineligible to citizenship, it follows that 
she did not lose her status as a citizen of the United States. 

During his administration as Secretary of State the Hon- 
orable Elihu Root appointed a Committee which made an 
exhaustive report proposing new legislation respecting the 
citizenship of minors born out of the United States. See 
House Report 4784, 59th Congress, Ist Session. See also, 
House Document No. 326, 59th Congress, 2d Session. In its 
report this Committee recommended that legislation be 
enacted providing that a minor non-resident child born out 
of the United States of alien parents should become a citizen 
of the United States upon entry into this country during 
minority if the “ parent ” had become naturalized or resumed 
American citizenship. Pursuant to this recommendation 
the Act of March 2, 1907, was enacted containing the fol- 
lowing provision: 

“Sec. 5. That a child born without the United States of 
alien parents shall be deemed a citizen of the United States 
by virtue of the naturalization of or resumption of Ameri- 
can citizenship by the parent: Provided, That such naturali- 
zation or resumption takes place during the minority of such 
child: And provided further, That the citizenship of such 
minor child shall begin at the time such minor child begins 
to reside permanently in the United States.” (34 Stat. 1229.) 
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The Act of 1922 above referred to was not intended to 
affect the status of children but related only to the citizen- 
ship of American women as affected by their marriage. 
Under the 1922 Act alone a minor child whose father was 
an alien and whose mother was an American citizen did 
not become an American citizen during the continuance of 
the marital relation. See Jn re Citizenship Status of Minor 
Children, 25 F. (2d) 210; 36 Op. 197, 200. It appears that 
the child with which we are concerned was born an alien, 
and therefore the question is whether he has become a 
naturalized American citizen by virtue of the provisions of 
section 5 of the Act of March 2, 1907, above quoted. The 
answer to this question depends on what is meant by the 
word “parent” in that statute. While under section 5 of 
that statute Congress is dealing with cases of resumption 
of American citizenship, there seems to be no good reason 
for supposing that the Congress intended to decline to grant 
citizenship to the minor child merely because its mother, 
never lost her American citizenship, having married after 
the effective date of the Act of 1922. I think, therefore, 
that so far as the citizenship of her child is concerned Mrs. 
de Coll should be treated as in precisely the same situation 
as one who had resumed her citizenship. 

The question remaining is whether she is a “ parent” 
within the meaning of section 5 of the Act of March 2, 1907, 
it appearing that the child’s father is living, and an alien. 
In the case of R. Bryan Owen, 36 Op. 197, I dealt with the 
case of a minor child whose mother, having married a British 
subject and become a British citizen, came to the United 
States with her husband and child and became naturalized 
in 1925, the father never having been naturalized, dying in 
1927, and I held in that case that after the death of the 
husband the mother was the only “ parent ” within the mean- 
ing of the Act of 1907, although she had not been the only 
“parent ” at the time the family established their residence 
in the United States. In the present case we have a situa- 
tion where the father is still living, and the question is 
whether the divorce and award of custody operate to remove 
him from the status of a “ parent,” as that word is used in 
section 5 of the Act of 1907. I should hesitate to hold that 
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the mere order of the Nevada court awarding custody of the 
child to the mother operated to extinguish the status of the 
father as a “parent” within the meaning of the 1907 Act, 
although one District Court has held that a divorce with an 
award of custody to the mother makes the mother the 
“parent” under that Act. Jn re Lazarus, 24 F. (2d) 248. 
An order for custody is not necessarily permanent. The 
Nevada law itself provides that arrangement for the custody 
of the child made by the court at the time of the divorce 
may be altered from time to time as conditions change, 
affecting the child’s welfare, and it is generally recognized 
that if the mother and child in this case should establish their 
domicile in another jurisdiction the courts at the place of 
the new domicile would have power during the minority of 
the child to modify the order for custody and take the 
custody away from the mother if conditions arising since the 
original order require it in the interests of the child’s wel- 
fare. See Note, Jurisdiction to Determine the Custody of 
Children, 41 Harvard Law Review 647. It would be going 
a long way, therefore, to hold that a mere order turning over 
the custody of the child to its mother, an American citizen, 
operated to remove the father from his status of “ parent,” 
and a different case is presented than occurs in the Owen case, 
where the father died. An examination of the Nevada 
statutes, however, discloses a situation which in this par- 
ticular case justifies the conclusion that by virtue of the 
decree of divorce, not merely by virtue of the order for 
custody, the father is permanently deprived of his legal 
status as a “parent” and under the decree of divorce is 
legally no more in loco parentis than if he had deceased. 
Section 9463, Nevada Compiled Laws of 1929, provides that 
when a decree of absolute divorce is granted “all rights 
touching the children, their custody and guardianship, not 
otherwise disposed of or regulated by the order of the court, 
shall, by such divorce, be divested out of the guilty party, 
and vested in the party at whose instance the divorce was 
granted.” 

This statute, which governs the effect of the judgment for 
divorce and must be given full faith and credit in all other 
jurisdictions within the United States, permanently and 


during the entire minority of the child divests the father of 
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all rights touching the custody of his child except insofar 
as such rights may have been saved to him by order of the 
court. 

No copy of the decree of divorce or the order awarding 
custody has been submitted to me. I have only the naked 
statement that a decree of divorce was granted, that it was 
granted on the suit of the wife and that the father was ad- 
judged the guilty party and that the custody of the child 
was awarded tothe mother. I am assuming for the purposes 
of this opinion that the decree and order reserve no rights 
to the father touching the custody and guardianship of the 
child. If that assumption is wrong, the case would require 
further consideration. Going on that assumption it is my 
opinion that by virtue of the decree of divorce in this case 
the father has been permanently and definitely deprived of 
his legal status as a “ parent” as effectively for the purposes 
of section 5 of the Act of 1907 as if he were deceased. It 
may be that in the future, as conditions change, he could 
institute in the Nevada courts or in some other jurisdiction 
in which the child may hereafter be domiciled, proceedings 
to deprive the mother of the child’s custody, but in such a 
proceeding he would not occupy the status of a “ parent ” 
having any right respecting custody and would have no 
greater legal right than any person appearing as the childs’ 
next friend. | 

My conclusion is that under the particular provisions of 
the laws of Nevada under which this divorce was granted, 
the mother has become the sole “ parent ” within the mean- 
ing of section 5 of the Act of 1907, that the legal residence 
of the child follows the residence of its mother, that she be- 
ing a citizen of the United States has the same effect as if 
she had once lost the citizenship and resumed it and that 
the minor child in this case became a naturalized citizen of 
the United States, having been permanently resident here 
at the time of the entry of the decree of divorce. It will be 
obvious from the particular grounds on which this opinion 
is based that in cases involving minor children of divorced 
parents it may be necessary to inquire particularly into the 
effect of the decrees under the laws of the jurisdiction in 
which the divorce is granted, and this presents a somewhat 
troublesome administrative situation which might be obvi- 
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ated by new legislation which would give to the “ parent ” 
awarded sole custody for the time being, the status of a sole 
“parent” within the meaning of section 5 of the Act of 
March 2, 1907. 
Respectfully, 
WILLIAM D. MITCHELL. 


To the SECRETARY OF STATE. 


REQUEST OF THE COMPTROLLER GENERAL FOR ABSTRACTS 
OF TITLE OF LANDS ACQUIRED BY DEPARTMENT OF 
AGRICULTURE—ATTORNEY GENERAL’S OPINION 


As the duty of examining titles with a view to acquisition of real 
estate by the United States is vested by law in the Attorney Gen- 
eral, his opinions by law are for the guidance of all executive 
departments, and in auditing disbursements in connection with 
the acquisition of real estate the Comptroller General may not go 
behind these opinions and should start with them as a basis in 
making his audits. 

As it does not clearly appear for what purpose the Comptroller Gen- 
eral asks for the abstracts of title covering lands acquired by the 
Secretary of Agriculture for the United States under authority 
of Congress, it is suggested that, with the principles stated in this 
opinion as a basis, conference between the Secretary of Agriculture 
and the Comptroller General, and a further discussion of the details 
will enable the Secretary of Agriculture to work out a practicable 
arrangement, which will give the Comptroller General such oppor- 
tunity to inspect the abstracts as may be required for the per- 
formance of the duties imposed on him by law. 


DEPARTMENT OF JUSTICE, 
March 1, 1933. 
Sir: I have before me your request of January 18, 1933, 
for my opinion whether the Comptroller General has any 
statutory authority, express or implied, to require the Secre- 
tary of Agriculture to forward to the Comptroller General 
for examination in connection with the audit of vouchers 
paid by the Disbursing Clerk of the Department of Agricul- 
ture in settlement for lands acquired by the Secretary for 
the United States under authority of Congress, abstracts of 
title or certified copies of condemnation proceedings. 
You state that the procedure which you have been follow- 
ing is that upon receipt of a favorable opinion from the 
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Attorney General, settlement has been made for lands cov- 
ered by the Attorney General’s opinion, by the Disbursing 
Clerk of the Department of Agriculture, and that thereafter 
the original land acquisition contract, the voucher, and the 
Attorney General’s title opinion have been forwarded to 
the Comptroller General for audit. | | 

You further advise me that the Comptroller General has 
insisted and is still insisting that the original abstract of 
title, or a certified copy thereof, be forwarded with the other 
papers above enumerated, for examination by the Comp- 
troller General as a basis for a determination by him that 
the funds have been disbursed to the proper persons and 
that a proper acquittance has been secured for the Govern- 
ment. 

You further advise me that you have declined to deliver 
such abstracts of title to the Comptroller General for the 
purposes indicated, and that as a result the Comptroller 
General has excepted to certain land acquisition settlements 
and has refused to direct that credit be given the Disbursing 
Clerk of the Department of Agriculture for the settlements 
made. 

It appears from the letter of the Secretary of Agriculture, 
as well as from the opinion of the Solicitor of the Depart- 
ment of Agriculture attached thereto, that the funds in 
question are placed under the control of the Secretary of 
Agriculture under specific provisions of law as to their dis- 
bursement and as to what conditions must attach thereto 
before disbursement by the Secretary of Agriculture under 
what is known as the Weeks Forestry Act (Act of March 1, 
1911, 36 Stat. 962, secs. 513, 516, and 517, Title 16, U. S. 
Code). It is provided by this Act that there shall be a 
National Forest Reservation Commission consisting of the 
Secretary of War, Secretary of Interior, Secretary of Agri- 
culture, two members of the Senate to be selected by the 
President of the Senate, and two members of the House of 
Representatives to be selected by the Speaker, to pass upon 
such lands as may be recommended for purchase (sec. 518), 
and that the Secretary of Agriculture is only authorized to 
purchase such lands as have been approved for purchase by 
this commission at the price or prices fixed by said commis- 
sion (sec. 516). : 


The Secretary of Agriculture 97 


Section 517 provides: 

“The Secretary of Agriculture may do all things neces- 
sary to secure the safe title in the United States to the lands 
to be acquired under sections 518 to 519 and 521 of this title, 
but no payment shall be made for any such lands until the 
title shall be satisfactory to the Attorney General and shall 
be vested in the United States.” 

Thus specific congressional power and authority is granted 
to the Secretary of Agriculture to purchase such lands, the 
payment to be made when the title is satisfactory to the 
Attorney General. Other purchases are authorized under 
like restrictions. For instance, section 4 of the Mount 
Vernon Memorial Highway Act, 45 Stat. 721, discloses that 
“no payment shall be made for any such lands until the title 
thereto shall be satisfactory to the Attorney General of the 
United States.” Likewise, section 724, Title 16, U. S. C. A. 
(the Upper Mississippi Wild Life and Refuge Act), pro- 
vides that the Attorney General shall approve title to all 
lands acquired, “and, except in the case of a lease, no pay- 
ment shall be made by the United States for any such area 
until title thereto is satisfactory to the Attorney General and 
is vested in the United States.”” (43 Stat. 651.) Likewise, sec- 
tion 715 (e), Title 16, U.S. C. A. (the Migratory Bird Con- 
servation Act), provides that “ the Secretary of Agriculture 
may do all things and make all expenditures necessary to 
secure the safe title in the United States to the areas which 
may be acquired under this chapter, but no payment shall be 
made for any such areas until the title thereto shall be 
satisfactory to the Attorney General.” (45 Stat. 1223.) 

Beginning with the passage of the Weeks Forestry Act, 
supra, and continuing in the various sessions of Congress, 
appropriations have been made by Congress to carry out the 
terms of the Weeks Act and other Acts referred to. 

The procedure inaugurated by the Department of Agri- 
culture is referred to in the opinion of the Solicitor of the 
Department of Agriculture, as follows: 

“ Since the establishment of the United States Department 
of Agriculture in 1862, it has always been the custom for 
the head of the Department, before paying for lands ob- 
tained for the use of the United States under the pro- 
visions of the several Acts of Congress requiring him to 
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acquire the same, to forward to the Attorney General for 
examination an abstract of the title thereto. Thereafter, 
upon receipt of an opinion from the Attorney General ap- 
proving such titles, the Disbursing Clerk of the Department, 
by direction of the Secretary, has then made settlement for 
the lands acquired, and has forwarded the original land 
sales contract, the voucher, and the aforesaid opinion of the 
Attorney General approving the title, to the General 
Accounting Office for audit.” 

It is not entirely clear from the files whether the eae 
troller General, in requesting opportunity to examine the 
ubstracts, desires to make an examination of them as a 
lawyer understands that process, for the purpose of deter- 
mining who was the owner at the time of the conveyance 
to the United States, or whether he needs them for inspec- 
tion merely to determine whether the Disbursing Officer 
has paid out the money in proper proportions to the persons 
named as holding title or liens in the opinions which I have 
recently given on the titles. 

It is clear that if the purpose of the Comptroller General 
were to review the work done by me and in my Depart- 
ment in examination of the title to determine ownership 
at the time of conveyance to the United States, he would 
be doing over again the work done in this Department and 
assuming to form his own judgment on matters which the 
Acts of Congress have left to the decision of the Attorney 
General. There are a number of statutes to which I need 
not specifically refer which place upon the Attorney Gen- 
eral the responsibility and duty of examining titles and giv- 
ing an opinion as to ownership of land in connection with 
purchases and condemnations by the United States. It is 
clear that in auditing disbursements it is not the duty of 
the Comptroller General to go behind the opinions of the 
Attorney General and form his own conclusions as to the 
state of the title. In making his audit he should start with 
the opinions of the Attorney General as a basis and accept 
the conclusions which the Attorney General has reached 
upon examination of the titles. 

The question thus presented is not a new one. The 
Budget and Accounting Act provides in general terms that 
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all claims and demands against the Government shall be 
settled and adjusted in the General Accounting Office, and 
gives to the Comptroller General the power to audit all dis- - 
bursements and determine whether they have been made to 
the persons entitled thereto. On the other hand, there are 
a great number of statutes expressly vesting in various exec- 
utive officers of the Government special powers to make cer- 
tain determinations and findings of fact in matters arising 
in their Departments. At one time the Comptroller Gen- 
eral’s office was inclined to the view that the general lan- 
guage of the Budget and Accounting Act superceded these 
various special statutes and authorized the Comptroller 
(yeneral to go behind the findings of the other executive 
officers of the Government and form his own conclusions on 
matters they had determined; but that question has been 
repeatedly passed on in opinions of the Attorneys General 
and in decisions of the courts and has been set at rest. The 
point was considered by the Attorney General in an opinion 
to the Secretary of the Navy dated October 6, 1923 (34 Op. 
5). There was involved in that case a certificate made by 
the Secretary of the Navy with reference to a loss of Gov- 
ernment property charged against an officer of the Navy. 
There was a statute which authorized the Secretary of the 
Navy to inquire into the facts and certify whether or no 
the loss had occurred without the fault of the officer. The 
Comptroller General had assumed to go back of the findings 
of the Secretary of the Navy and reach his own conclusion 
on the facts, and the Attorney General held that he had no 
such authority and in auditing the officer’s accounts must 
accept the certificate of the Secretary of the Navy. See 
also 34 Op. 162 and 34 Op. 311. 

The question was finally disposed of by the Supreme 
Court of the United States in Wright v. Ynchausti & Co., 
272 U.S. 640. It appears from that decision that Wright, 
the Insular Auditor of the Philippine Islands, was perform- 
ing in the Philippines substantially the same functions as 
are performed by the Comptroller General in the United 
States and was operating under an Act relating to the 
Philippine Islands, which, in the respects here material was 
substantially like the Budget and Accounting Act under 
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which the Comptroller General operates, and authorized the 
Insular Auditor to examine and settle all accounts pertain- 
ing to the operations of the Philippine Government, and 
it provided that the decisions of the Auditor should be final 
and conclusive upon the executive branches of the Philip- 
pine Government just as does the Budget and Accounting 
Act of the United States. There was another statute in 
force in the Philippine Islands which reposed special pow- 
ers in the Collector of Customs with respect to duties on 
repaired ships and provided that “upon proof satisfactory 
to the Collector of Customs that adequate facilities are not 
afforded in the Philippine Islands for such repairs so that 
the work cannot be done there reasonably, economically, and 
within a reasonable time, in the judgment of said collector ” 
the vessel could proceed abroad for such repairs and on her 
return to the Philippines the repairs should be free from 
duty. In the case cited, Ynchausti & Co., operators of the 
Steamship Venus, sent her abroad for repairs. On her re- 
turn the Collector finally decided that the repairs were free 
from duty because he found that adequate facilities therefor 
were not afforded in the Philippine Islands, and the Col- 
lector ordered the duty previously paid by Ynchausti & Co. 
to be refunded. Wright, the Auditor of the Philippines, 
declined to countersign the warrant, asserting that he had a 
right to determine for himself whether the repairs were duty 
free because of the inadequate facilities for repairing the 
vessel in the Philippine Islands, and he attempted thus to dis- 
regard the findings of the Collector and form his own judg- 
ment on the facts. The court held that the Auditor had no 
power to review the findings of the Collector and was bound 
by them. The official report of that case shows that counsel 
from the office of the Comptroller General of the United 
States appeared there in an effort to sustain the position of 
the Insular Auditor, the contention of the Insular Auditor 
being the same as had previously been made in the office of 
the Comptroller General of the United States. This deci- 
sion confirmed the view previously taken by the Attorneys 
General in the opinions above cited and it settled the propo- 
sition that under his general power to audit disbursements 
and settle accounts the Comptroller General cannot go be- 
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hind findings and decisions of the heads of the executive 
departments in matters specially entrusted to their judg- 
ment by statute. As the duty of examining titles with a 
view to acquisition of real estate by the United States is 
vested by law in the Attorney General, his opinions by law 
bind all executive departments, and in auditing disburse- 
ments in connection with the acquisition of real estate the 
Comptroller General may not go behind these opinions but 
is bound by them and should start with these opinions as 
his basis in making his audits. 

If there were any doubt about this proposition, it is ob- 
vious that the doubt should be resolved in favor of 
the conclusions I have expressed, to avoid the setting up of 
personnel in the Comptroller General’s office for duplicating 
work already done in the Department of Justice. One of 
the important governmental problems today is to eliminate 
duplication of Government effort, in the interests of economy. 

While the law is thus clear, it was not clear to me from 
the papers you have transmitted that the Comptroller Gen- 
eral was asking for these abstracts with a view to repeating 
the operation of examination of the title. I find on confer- 
ence with the Comptroller General that he does not disagree 
with the view that it is not his duty to reexamine titles pre- 
viously examined by the Attorney General, and he is ready 
to accept the opinions on the titles furnished by this Depart- 
ment as the basis for his audit, but contends that even on 
that basis possession and inspection of the abstracts is often 
necessary to determine whether in making payment for the 
real estate the distribution of the purchase price among 
various claimants has been properly made. In order to 
ascertain definitely what his purpose is in asking for the 
abstracts, I asked him for a written statement, and enclose 
copy of his letter to me of February 23, 1933. I have not 
in mind a very clear conception of what use he may put the 
abstracts to in any particular case; but I suggest that, with 
the principles I have stated in this opinion as a basis, con- 
ference between you and the Comptroller General’s office, 
and a further discussion of the details will enable you to 
work out a practicable arrangement, which will give him 
such opportunity to inspect the abstracts as may be required, 
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consistently with this opinion, to enable him to perform the 
duties imposed on him by law. 
Respectfully, 
WILLIAM D. MITCHELL. 


To the SECRETARY OF AGRICULTURE. 


ISSUANCE OF IMMIGRATION VISA TO AN ALIEN WOMAN 
MARRIED TO HER UNCLE 


A man, while a citizen of the United States and a resident of the 
State of Virginia, married his niece in Poland, and later petitioned 
the Secretary of Labor for the issuance of an immigration visa for 
his alien wife under section 4 (a) of the Immigration Act of 1924. 
The Secretary of Labor approved the petition and accorded the wife 
the status of a non-quota immigrant. Held that, as the marriage 
between the uncle and his niece was lawful in Poland, and as the 
uncle and his niece may maintain the relation of husband and wife 
at the place of his residence in Virginia, provided the uncle left 
Virginia for Poland without any intention of marrying his niece, 
there is no legal ground for refusing to accept the certificate of the 
Department of Labor as to the wife’s status. 


DEPARTMENT OF JUSTICE, 
March 2, 1933. 

Sir: I have the honor to reply to your letter of March 
15, 1932, in which you request my opinion whether a United 
States consular officer may lawfully issue an imigration visa 
to E. H. A., the lawful wife of B. A., a citizen of the United 
States. 

This case has involved very considerable research, and 
I have had great difficulty in arriving at a satisfactory con- 
clusion. It appears from your letter and the accompany- 
ing papers that B. A. is a resident of Virginia and that he 
and EK. H. A. were married in Poland in 1931, and that 
K. H. A. is a blood niece of B. A.; that the marriage took 
place while the uncle was a citizen of the United States 
and a resident of the State of Virginia. On February 12, 
1932, you were advised by the Secretary of Labor that the 
husband’s petition for the issuance of an immigration visa 
to his alien wife under section 4 (a) of the Immigration 
Act of 1924 had been approved and that non-quota status 
had been accorded to the wife as of October 10, 1931. Your 
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letter states that “in a number of cases this Department, 
with the concurrence of the Department of Labor, has held, 
in view of certain statutes of the United States and of the 
various States of the Union prohibiting marriages of uncles 
and nieces that a consul of the United States cannot law- 
fully grant an immigration visa to an alien woman who is 
married to her uncle.” You indicate that you do not con- 
cur in the apparent reversal of the ruling of the Secretary 
of Labor. 

Two questions are presented; first, whether the woman 
in this case may properly be classified as the wife of a citi- 
zen of the United States within the meaning of the Immigra- 
tion Act of 1924, and if she may be so classified whether 
she should be denied a visa on the ground that she is likely 
to become a public charge under the provisions of section 3 
of the Immigration Act of 1917 or on the ground of public 
policy; and second, whether the decision of the Department 
of Labor that this woman is admissible as a non-quota 
immigrant is binding on you and not open to question in 
your Department. 

In the State of Virginia, which is the residence of the 
husband and to which presumably he will take his wife if 
she is admitted to the United States, there is a statute for- 
bidding incestuous marriages, and included within the stat- 
utory definition of such marriages is the marriage between 
uncle and niece. Section 4540 of the Virginia Code of 1930, 
is as follows: 

“Tf any person marry in violation of section 5084 [for- 
bidding incestuous marriages] * * * he shall be con- 
fined in jail * * *, And if any person, resident in this 
State, and within the degrees of relationship mentioned 
* * * shall go out of this State for the purpose of being 
married, and with the intention of returning, and be married 
out of it and afterwards return to and resides in it, cohabi- 
tating as man and wife, they shall be guilty and be punished, 
as if the marriage had been in this State.” 

Under these provisions of Virginia law the question whether 
the uncle and niece in this case may lawfully cohabit as 
man and wife depends on the facts of the particular case. 
If he left the State for the purpose of being married and 
with the intention of returning, the two may not lawfully 
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cohabit as man and wife within the State of Virginia and 
would be subject to criminal prosecution. On the other 
hand, if the uncle went abroad without any purpose of 
being married to his niece it appears that they may lawfully 
reside together as husband and wife within the State of 
Virginia. At least that is the conclusion of the Attorney 
General of that State which, although not having the bind- 
ing effect of a decision of its highest court, is entitled to 
respect. 

It is not my function to determine questions of fact. I 
must assume that the Secretary of Labor made an indepen- 
dent inquiry into the facts and reached a conclusion based 
on satisfactory evidence that when B. A. left this country for 
Poland he had no intention of marrying his niece. There 
appears in the files a copy of a letter from the Attorney 
General of Virginia to an attorney-at-law representing B. A. 
which reads as follows: 

“Dear Mr. F.: I am in receipt of your letter of the 22nd 
instant, which I quote in full: 

“Mr. B. A., a resident of , Virginia, and a citizen 
of the United States, last August visited his native country, 
Poland, and there for the first time met his niece. Subse- 
quently, they were lawfully married in Poland, having ob- 
tained a marriage license from the Polish authorities. I 
understand it is not a violation of the laws of Poland for 
a man to marry his niece. When Mr. A left this country 
for Poland, he had no intention of marrying his niece. As 
a matter of fact, he had not previously known her. 

“¢Mr. A. has returned to his home in this city. He desires 
to have his wife come to and live with him as man and 
wife. 

“¢Kindly inform me, under the facts set forth above, if 
Mr. and Mrs. A. can lawfully live together as man and 
wife in the State of Virginia. ’ 

“Assuming that your understanding of the law of Poland 
is correct to the effect that a man may marry his niece in 
that country, I am of the opinion that he may lawfully bring 
his wife to Virginia and reside here as man and wife. 

“ While it is true that the marriage of an uncle and niece 
is prohibited by section 5084 of the Code, there is no pro- 
vision of law making it an offence for persons to marry 
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within such a prohibited degree of relationship when the 
marriage took place in a country where it is lawful, it only 
being unlawful, under the provisions of section 4540, for 
persons living within the State of Virginia to go out of the 
State for the purpose of marrying and with the intention 
of returning, where in fact they do return and live together 
as man and wife. 
“Very truly yours, 
“(Signed ) JNO. R. SAUNDERS, 
Attorney General.” 


It is apparent from this that the Attorney General of Vir- 
ginia did not assume to express any conclusion as to the 
facts but merely gave his opinion on the law of Virginia on 
the basis of the facts presented by Mr. A.’s attorney. Even 
if the Virginia authorities had made an inquiry into the 
facts and reached a conclusion upon them the Secretary of 
Labor would, nevertheless, have been required to make his 
own investigation into the facts. 

The situation above outlined shows what grave difficulty 
there is under the Virginia law in ascertaining whether these 
parties may lawfully cohabit together in that State because 
the test is a matter of intention on the part of the uncle, a 
purely mental process. While I must assume from the cer- 
tificate given by the Secretary of Labor that he inquired 
into the facts and reached a conclusion favorable to Mr. A.., 
it is well to bear in mind the situation above developed in 
connection with the question whether the consular officer has 
any discretion to do more than accept as final the conclusion 
of the Labor Department. 


One of the questions I have stated is whether the ruling of 
the Labor Department as to the status of the niece as a non- 
quota immigrant and the wife of a citizen is conclusive upon 
you. Section 9 of the Immigration Act of 1924, providing 
for the issuance of immigration visas to relatives and pro- 
viding for the filing of petitions by citizens for the admis- 
sion as immigrants of their relatives, contains the following: 

“ (e) If the Commissioner General finds the facts stated 
in the petition to be true, and that the immigrant in respect 
of whom the petition is made is entitled to be admitted to 
the United States as a non-quota immigrant under sub- 
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division (a) of section 4 or is entitled to preference as a 
relative under section 6, he shall, with the approval of the 
Secretary of Labor, inform the Secretary of State of his 
decision, and the Secretary of State shall then authorize the 
consular officer with whom the application for the immigra- 
tion visa has been filed to issue the immigration visa or grant 
the preference. 

“(f£) Nothing in this section shall be construed to en- 
title an immigrant, in respect of whom a petition under this 
section is granted, to enter the United States as a non-quota 
immigrant, if, upon arrival in the United States, he is found 
not to be a non-quota immigrant.” (48 Stat. 158.) 

Section 2 of this same Act relating to the duties of con- 
sular officers in issuing immigration visas contains the fol- 
lowing : 

“ (f) No immigration visa shall be issued to an immigrant 
if it appears to the consular officer, from statements in the 
application, or in the papers submitted therewith, that the 
immigrant is inadmissible to the United States under the 
immigration laws, nor shall such immigration visa be issued 
if the application fails to comply with the provisions of this 
Act, nor shall such immigration visa be issued if the con- 
sular officer knows or has reason to believe that the immi- 
grant is inadmissible to the United States under the immi- 
eration laws. 

“(o¢) Nothing in this Act shall be construed to entitle an 
immigrant, to whom an immigration visa has been issued, 
to enter the United States, if, upon arrival in the United 
States, he is found to be inadmissible to the United States 
under the immigration laws. The substance of this sub- 
division shall be printed conspicuously upon every immi- 
gration visa.” (43 Stat. 154.) 

While substantial arguments may be made to the effect 
that the provision in section 9 (e) makes the conclusion of 
the Department of Labor binding upon your Department 
as to the admissibility of the immigrant, there are very sub- 
stantial reasons to the contrary and I should hesitate very 
much to express the conclusion that such a result follews 
from the terms of this statute. The two sections above 
quoted are found in the same law and were enacted at the 
same time. The section relating to consular authority 
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clearly calls upon him to exercise judgment as to the facts 
and the law. Any conclusion which may be reached by the 
Secretary of Labor under the provisions of section 9 (e) is 
not final in his own Department and is open to reexamina- 
tion at any time. Sub-division (f) of section 9 expressly pro- 
vides that, notwithstanding any ruling under sub-division 
(e), the immigrant shall not be entitled to admission if upon 
arrival in the United States he is found to be a non-quota 
immigrant. In passing upon the case, under section 9 (e), 
in advance of the arrival of the immigrant, the Labor De- 
partment may not have all the facts before it. The consular 
agent who comes in personal contact with the prospective 
immigrant abroad may discover new evidence or new facts 
not known to the Secretary of Labor which may disclose 
clearly that the immigrant is not entitled to a visa. It does 
not seem a satisfactory conclusion to say that, notwithstand- 
ing such a discovery, the consular agent is bound to issue a 
visa and allow the immigrant to travel across the seas only to 
be turned back at our ports on arrival and upon disclosure 
of the full facts to the immigration officers. 

A fair construction of the two statutes, reading them to- 
gether in the light of all these conditions, would be that the 
finding of the Labor Department under section 9 (e) is 
merely sufficient authority to the consular officer to grant the 
visa, but that section 2 (f) still leaves with the consular 
officer the power to decline the visa if facts are brought to 
his attention which show that the immigrant is not entitled 
to it. 

Taking this case as an example, and assuming for the mo- 
ment that the question of admissibility of this alien depends 
on whether she and her uncle may lawfully cohabit together 
as husband and wife in the State of Virginia, which in turn 
depends on his mental processes and intentions at the time 
he left Virginia for Poland, and assuming that the Secre- 
tary of Labor concluded on the evidence available in the 
United States that the uncle, on leaving for Poland, had 
no intention of marrying his niece, if the consular officer at 
the other end discovered definite evidence to the contrary, 
would he be forced to shut his eyes to it and issue the visa 
on the strength of the Labor Department’s finding, in the 
face of the provisions of section 2 (f) that he shall not issue 
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nz visa if he knows, or has reason to believe that the immi- 
grant is inadmissible to the United States under the immi- 
gration law, and notwithstanding the fact that he knows 
the immigrant will be turned back on disclosure of the evi- 
dence he has unearthed at her arrival in the United States 
under the provisions of section 9 (f)? If I were required 
to reach a conclusion on this point at this time, it would be 
that these two statutes must be read together and are in- 
tended to place a double check on the fact of admissibility 
of an alien, and that while the Secretary of State may ac- 
cept the findings of the Labor Department and is not re- 
quired to go further and make an independent investigation 
abroad through his consular agents, nevertheless, he is not 
concluded by the action of the Labor Department. How- 
ever, in view of the conclusion I reach on the merits, I find 
it unnecessary to express a final opinion on this question. 

Turning to the other aspects of the case, the first ques- 
tion is whether the immigrant is likely to become a public 
charge and is inadmissable for that reason. There is noth- 
ing to show that her husband is not able to provide for her 
or that she has no means of her own. He is now a resi- 
dent of Virginia and there is nothing to show that he in- 
tends to leave that State or go to any State in the Union in 
which he could not lawfully cohabit with and maintain his 
wife because of consanguinity. Assuming as I must that 
he left Virginia for Poland without any intention of marry- 
ing his niece, it appears that the uncle and niece may law- 
fully cohabit together as husband and wife at the place of 
their residence and neither can be prosecuted for so doing. 
While they may remove at some future date to a State in 
which they would be prosecuted for cohabitation because 
of consanguinity, that is a purely speculative matter. I see 
no just basis for the conclusion that because of lack of means 
of support or prospective prosecution or imprisonment, this 
immigrant is likely to become a public charge. Any such 
conclusion would be fanciful and obviously unfair. 

The next question is whether the immigrant may be con- 
sidered as the wife of the petitioner within the meaning 
of the immigration laws. The Immigration Act of 1924, 
in dealing with the subject of non-quota immigrants, pro- 
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vides in section 4 (438 Stat. 155), as amended by Joint Resolu- 
tion of May 29, 1928 (45 Stat. 1009), that ““ When used in 
this Act the term ‘non-quota immigrant’ means * * * 
the wife of a citizen of the United States.” Under the head 
of General Definitions in section 28 it is provided in 
sub-division (n) : 

“The terms ‘ wife’ and ‘husband’ do not include a wife 
or husband by reason of a proxy or picture marriage.” 

No other definition of the word “wife” is found in the 
statute. 

If it appeared that in no place in the United States an 
uncle and niece, married abroad, could lawfully cohabit 
together as husband and wife, I should unhesitatingly con- 
clude that a person such as this immigrant would not be a 
wife within the meaning of the immigration laws because 
there is a clear implication from the statute that persons 
who cannot lawfully maintain the relation of husband and 
wife within the United States are not admissible because of 
that relation. It already appears on the assumption of fact 
I have made that the uncle and niece in this case may law- 
fully cohabit as husband and wife at the place of his resi- 
dence in Virginia, and there are, no doubt, some other States 
in the Union where uncle and niece married abroad under 
foreign laws permitting it, may lawfully reside and cohabit. 
A search of the statutes of all the States of the Union dis- 
closes that forty-seven States of the Union have statutes 
prohibiting the contracting within their limits of a marriage 
between uncle and niece. The forty-eighth State, Rhode 
Island, notwithstanding a general provision prohibiting 
marriages between uncle and niece as incestuous, does per- 
mit marriages between Jews within the degrees of consan- 
guinity permitted by their religion. The Acts of Congress 
prohibit marriages within the District of Columbia between 
uncle and niece. There is no place in the United States 
where the petitioner in this case, Mr. A., or any other man 
could lawfully have contracted a marriage with one of his 
nieces, with the exception of Rhode Island, which would 
have permitted it, if of the Jewish race. 

All these jurisdictions have by statute or judicial decision 
a general rule that a marriage valid where made is valid 
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everywhere, but that rule is merely a declaration of the 
common-law rule, and the overwhelming weight of authority 
is to the effect that an exception exists in the case of inces- 
tuous marriages prohibited by the laws of the jurisdictions 
and against public policy, and there are many States in the 
Union which have criminal statutes applicable to persons 
cohabiting as husband and wife within their limits who are 
within the prohibited degrees of consanguinity notwith- 
standing they may have contracted a marriage valid where 
made. See 7'rue v. Ranney, 21 N. H. 52; Johnson v. John- 
son, 5¢ Wash. 89; United States v. Rodgers, 109 Fed. 886; 
Sutton v. Warren, 51 Mass. 451; and Commonwealth v. 
Lane, 118 Mass. 458. It is not necessary to review in detail 
the situation in each State of the Union. It is enough to 
say that while there are a great number of States where 
the parties here involved could not cohabit together as hus- 
band and wife without being subject to prosecution and 
confinement, there are some States in the Union to which 
they could remove and live together without infraction of 
law. 

As stated above, if it appeared that these parties could not 
lawfully cohabit together at any place in the United States, 
the conclusion would be inevitable that the immigrant is not 
a wife within the meaning of the immigration laws and ad- 
missible as such, but I cannot read into the statute a pro- 
vision which does not exist there to the effect that if there 
are some jurisdictions in the United States where they can- 
not lawfully cohabit, this wife is inadmissible as a wife not- 
withstanding she and her husband may lawfully live to- 
gether in the jurisdiction of his present residence and in a 
limited number of other States. Because Congress has en- 
acted statutes applicable to the District of Columbia and 
over areas in which the United States has exclusive juris- 
diction which prohibit marriages between uncle and niece or 
punish cohabitation between them, I would not be justified 
in saying that the public policy of the United States, as 
distinguished from that of each separate jurisdiction, is 
against admitting as a non-quota immigrant a wife who is 
married to her uncle. It seems to me that if Congress had 
intended to exclude alien wives of citizens on the ground 
of consanguinity it should have declared and announced that 
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policy in the Immigration Act. The only public policy of 
the United States that I am authorized to recognize with 
respect to the admissibility of aliens is that found in the 
immigration law. It is said that when an immigrant is ad- 
mitted, he is admitted to the whole of the United States and 
not to a particular State, and in one sense that is true. But 
if that argument were carried to its logical conclusion we 
would be obliged to hold that if forty-seven States of the 
Union permitted marriages between uncle and niece and one 
did not, a woman married to her uncle would be inadmissi- 
ble. Of course, if the State of the residence of the husband 
prohibits cohabitation between uncle and niece who had con- 
tracted marriage abroad, the wife might well be excluded 
on the ground that she is likely to become a public charge 
because faced with prosecution and punishment at the place 
where she proposes to reside. But that is not this case. 

It seems rather an extraordinary situation that a citizen 
of the United States who could not lawfully contract mar- 
riage with his niece at any place within the United States, 
except possibly Rhode Island, may go abroad and marry his 
niece and gain her admission as a non-quota immigrant. 
The laws relating to marriage and prohibiting the marriage 
relation between persons closely related go way beyond the 
matter of religious beliefs. They involve the social welfare 
of the Nation and are founded on considerations of physiol- 
ogy and eugenics. 

The situation presented in this case seems to be one 
which has never been brought to the attention of the Con- 
gress with a view to the enactment of legislation clearing 
up the uncertainties of the law and conforming the immi- 
gration laws to the established practices of the Nation and 
the States. 

My conclusion is that unless you have facts before you to 
justify the conclusion that Mr. A. left for Poland with the 
intention of marrying his niece, there is no legal ground 
for refusing to accept the certificate of the Labor Depart- 
ment as to her status. 

Respectfully, 
WILLIAM D. MITCHELL. 

To the SECRETARY OF STATE. 
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BONDS FOR COLLECTORS OF INTERNAL REVENUE COVER: 
ING CUSTODIAL AND REGULAR DISBURSING ACCOUNTS 


There is no objection to the use of single bonds for collectors of in- 
ternal revenue, in proper form, to cover duties as disbursing agents 
for the Internal Revenue Service as well as duties as special dis- 
bursing agents in connection with custodial accounts, if the Secre- 
tary of the Treasury is satisfied that the amount and security of 
such single bonds are sufficient to protect the United States. 


DEPARTMENT OF JUSTICE, 
March 3, 1933. 
Sir: I have the honor to reply to a letter addressed to me 
by the Acting Secretary of the Treasury dated January 30, 
1933, requesting my opinion on a subject upon which a differ- 
ence of view has arisen between the Comptroller General and 
the Solicitor of the Treasury. 


It appears that in connection with the installation of a 
uniform system of disbursing accounts in the offices of col- 
lectors of internal revenue, which was to be carried out 
through the cooperation of the General Accounting Office 
and the Bureau of Internal Revenue, the Comptroller Gen- 
eral suggested the possibility of including in a single bond 
both the custodial and regular disbursing accounts of collec- 
tors to simplify the accounting procedure. The solicitor of 
the Treasury has advised you that in his opinion both ac- 
counts cannot be included in a single bond and that the 
present system of requiring separate bonds must be contin- 
ued. My opinion is requested on the question whether a 
single bond can be used to cover both accounts or whether 
the present system of separate bonds must be retained. 


The authority for requiring a bond from collectors of in- 
ternal revenue to cover their action as disbursing agents of 
the T'reasury is found in section 3144 of the Revised Statutes 
as amended (U.S. C., Title 26, sec. 16), which provides as 
follows: 

“It shall be the duty of collectors of internal revenue to 
act as disbursing agents of the Treasury for the payment of 
all expenses of collection of taxes and other expenditures 
for the Internal Revenue Service within their respective dis- 
tricts, under regulations and instructions from the Secretary 
of the Treasury, on giving good and sufficient bond, with 
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such sureties, in such form, and in such penal sum, as shall be 
prescribed and approved by the Secretary of the Treasury, 
for the faithful performance of their duties as such disburs- 
ing agents; but no additional compensation shall be paid to 
collectors for such services.” 

I understand that collectors of internal revenue are desig- 
nated by the Treasury Department as special disbursing 
agents for the disbursement of certain custodial funds. The 
authority for the designation of such special agents and for 
requiring them to furnish bonds is contained in section 3614 
— of the Revised Statutes (U. S. C., Title 31, sec. 481), which 
provides as follows: 

“Whenever it becomes necessary for the head of any de- 
partment or office to employ special agents, other than ofhi- 
cers of the Army or Navy, who may be charged with the 
disbursement of public moneys, such agents shall, before 
entering upon duty, give bond in such form and with such 
security as the head of the department or office employing 
them may approve.” 

Both of these statutes authorize the Secretary of the Treas- 
ury to determine the form, amount, and security of the 
bonds to be furnished. Since the Secretary of the Treas- 
ury may fix the form and amounts of such bonds when sep- 
arately furnished, there appears to be no statutory obstacle 
to prevent the Secretary of the Treasury from requiring 
one bond, insuring faithful performance of the duties under 
both statutes, with sufficient security and in sufficient amount 
to protect the Government against default in the perform- 
ance of duties under either statute. As it appears that 
there are practical advantages from an accounting view- 
point in using one bond instead of following the present 
practice of requiring separate bonds, it would be proper for 
the Secretary of the Treasury to change the present prac- 
tice and use a single bond to cover future conduct of col- 
lectors, unless there is some other objection to doing so. 

I have carefully considered the authorities relied upon by 
the Solicitor of the Treasury to support his conclusion that 
a single bond cannot be used. Those authorities seem to me 
to establish that if a bond is not unlawfully extorted from 
the officer who furnishes it, and if its conditions are not in- 
consistent with the statutory provisions authorizing the off- 
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cial bond, it is valid and will be enforced. ‘The authorities 
cited establish that even if the provisions of a bond are, to 
some extent, inconsistent with statutory provisions, it is not 
totally void. None of the cases mentioned holds that where 
duties are imposed on a single officer by two statutes, each 
of which requires the furnishing of an official bond, assur- 
ance of performance of duties under both statutes may not. 
be included in a single bond. I have found no decision 
reaching that conclusion, and I see no good reason for con- 
cluding that in the absence of statutory prohibition they may 
not be so included. The Comptroller General’s letter to you 
dated December 7, 1932, states that in a number of cases, 
where it has appeared that the interests of the United States 
would be fully protected by consolidating bonds covering 
the disbursing duties of the same accountable officer, thereby 
eliminating the rendition of one or more separate accounts, 
he has recommended that the bonds be consolidated. In 
view of the simplification of accounting precedure, it is ap- 
parent that the practice which the Comptroller Genera] 
recommends is ordinarily in the interests of the Govern- 
ment, provided the penal amount of the bond and the se- 
curity furnished is adequate to afford necessary protection. 

In the Solicitor’s letter to Assistant Secretary Douglas, 
dated January 21, 1933, reference is made to the fact that 
section 3144 of the Revised Statutes requires all collectors to 
furnish bonds in connection with their activities as disburs- 
ing agents of the Treasury, while section 3614 of the Revised 
Statutes permits the Secretary of the Treasury to designate 
particular collectors to act as special agents in connection 
with special custodial accounts. Apparently the Solicitor is 
troubled by the possibility that a collector who is not desig- 
nated as a special agent might be required to furnish a bond 
covering his duties as such, as well as his duties as disbursing 
agent. This may present administrative difficulties, but not 
legal ones. If a combination bond were given by a collector 
not designated as a special agent, it would still be good as to 
his duties as disbursing agent, the conditions relating to a 
special agent’s duties being merely surplusage. 

In my opinion there is no objection to the use of single 
bonds for collectors of internal revenue, in proper form, to 
cover duties as disbursing agents for the Internal Revenue 
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Service as well as duties as special disbursing agents in con- 
nection with custodial accounts, if the Secretary of the 
Treasury is satisfied that the amount and security of such 
single bonds are sufficient to protect the United States. 
Respectfully, 
WILLIAM D. MITCHELL. 


To the SECRETARY OF THE TREASURY. 


INTERPRETATION OF PHILIPPINE INDEPENDENCE ACT* 


The Attorney General submits an informal expression of his views 
upon certain questions propounded by the Governor General of 
the Philippine Islands affecting the interpretation of section 17 of the 
Philippine Independence Act. . 

The questions presented, which relate to the procedure governing the 
acceptance or rejection of the Philippine Independence Act, have been 
answered by the Judge Advocate General and the latter’s views, herein 
stated, are concurred in by the Attorney General. 


DEPARTMENT OF JUSTICE, 
February 13, 1932. 


_ Srr: I have the honor to acknowledge receipt of your let- 

ter of January 27, 1933, asking for my views upon certain 
questions arising under section 17 of the Philippine Inde- 
pendence Bill (47 Stat. 761, 770). I am not sure that the 
question has arisen in your Department in a way that au- 
thorizes me to give you a formal opinion, under section 304 of 
Title 5, U.S. C., which provides that “ the head of any execu- 
tive department may require the opinion of the Attorney 
General on any questions of law arising in the administration 
of his department ”, and of course, I am not authorized by 
law to give opinions to the Governor General of the Philip- 
pine Islands. This difficulty might be obviated by a request 
for an opinion from the President, under section 303, Title 5, 
U. S. C., but under the circumstances I think that is hardly 
necessary, as under section 306, Title 5, U. S. C., the officers 
of the Department of Justice are authorized to give informal 
advice to executive officials, and if you are satisfied with an 
informal expression of my views, under section 306, I am 
olad to furnish it. 


* NoOTE.—The publication of this opinion was temporarily withheld. 
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Transmitted with your letter was a memorandum, dated 
January 25, 1933, prepared by the Judge Advocate General 
for the Chief of the Bureau of Insular Affairs, in which he 
deals with all the questions presented. I agree with all the 
conclusions of the Judge Advocate General and cannot im- 
prove on his statement, and to avoid the confusion that 
would result from an effort on my part to restate the ques- 
tions and answers in a different form, it is enough to say 
that I concur in his views and in the reasons he gives for 
them. To avoid separate reference to his memorandum, I 
quote the material portions of it as follows: 

“1. This is in reply to your memorandum of the 24th in- 
stant, subject as above, requesting my opinion upon certain 
questions raised by the Governor-General of the Philippine 
Islands with relation to the Act of Congress above men- 
tioned, which is the Act entitled ‘An Act to enable the people 
of the Philippine Islands to adopt a constitution and form 
of government for the Philippine Islands, to provide for 
the independence of the same, and for other purposes,’ passed 
over a Presidential veto by the House of Representatives 
on January 13, 1933, and by the Senate on January 17, 1933. 
Each of the questions submitted 1s quoted in substance and 
discussed in a separate paragraph hereinbelow, beginning 
with paragraph 3. 

“9. The Act under consideration, in so far as immediately 
pertinent to the questions hereinafter discussed, provides: 

“¢ Src. 10. On the 4th day of July, immediately following 
the expiration of a period of ten years from the date of the 
inauguration of the new government under the constitution 
provided for in this Act, the President of the United States 
shall by proclamation withdraw and surrender all right of 
possession, supervision, jurisdiction, control, or sovereignty 
then existing and exercised by the United States in and over 
the territory and people of the Philippine Islands, * * *%, 
and, on behalf of the United States, shall recognize the inde- 
pendence of the Philippine Islands as a separate and self- 
governing nation and acknowledge the authority and control 
over the same of the government instituted by the - 
thereof, under the constitution then in force: * * 

“¢ Sec. 16. If any provision of this Act is declared uncon- 
stitutional or the applicability thereof to any person or cir- 
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cumstance is held invalid, the validity of the remainder of 
the Act and the applicability of such provisions to other 
persons and circumstances shall not be affected thereby. 

“° Sec. 17. The foregoing provisions of this Act shall not 
take effect until accepted by concurrent resolution of the 
Philippine Legislature or by a convention called for the 
purpose of passing upon that question as may be provided by 
the Philippine Legislature.’ 

“3. a. The first of the questions submitted by the Gov- 
ernor-General is, in substance, whether the Philippine Legis- 
lature may legally proceed at once by concurrent resolution 
to accept the provisions of the Act, as provided in section 17 
thereof, without awaiting official notification from Washing- 
ton delivered through the Governor-General. 

“6. I find nothing in the Act, or in any other Federal 
statute, that, in my opinion, can logically be construed to 
require any particular form of notification to the Insular 
Legislature, as a condition precedent to validity of such 
action as may be taken by that body in conformity with 
section 17 of the Act, and, accordingly, this question should, 
in my opinion, be answered in the affirmative. 

“4, a. The Governor-General next asks whether, in view 
of the fact that the terms of office of all of the present mem- 
bers of the Philippine House of Representatives and of 
one-half of the members of the Philippine Senate will ex- 
pire in June, 1934, there is any reason why these legislators 
should not pass upon the acceptance or rejection of the Act. 

“6. In my opinion, the Philippine Legislature as now 
constituted is fully competent to take the action authorized 
by section 17 of the Act. 

“5. a. The next question presented is: Who determines 
whether question of acceptance shall be decided by the Legis- 
lature or by a convention ! 

“6. This question is answered by the express provisions 
of section 17 conferring power to make this determination 
upon the Philippine Legislature. 

“6. a. The Governor-General next inquires: If the ques- 
tion is to be decided by the Legislature alone, can it be 
passed upon by a special session specifically called for that 
purpose or must it await general session $ 
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“6. Since there is no qualification expressed or implied 
in section 17 of the Act, as to the nature of the session of 
the Legislature at which this question must be considered, 
it follows, in my opinion, that it may be considered and de- 
cided at either a regular session or a special session called 
for that purpose. 

“7. a. The next question submitted is: If the question is 
to be decided in convention, who calls the convention, and 
must delegates be elected by popular vote or may they 
be chosen in district meetings or appointed by local 
authorities ? 

“&. These are all matters which are left by the Act to be 
prescribed by enactment of the Philippine Legislature, 
should that body elect to refer the question of acceptance to 
a convention. 

“8. a. The next question raised by the Governor-General 
is: Can the Legislature make the decision and then submit 
it to a convention or can the Legislature reserve the right 
to adopt or reject the decision of a convention ? 

“%, In my opinion, section 17 of the Act contemplates a 
simple choice of two alternative methods, one by concurrent © 
resolution of the Legislature itself, and the other by a con- 
vention called for that purpose, and the Legislature must 
adopt one or the other of those alternative methods. In my 
opinion, the Act does not authorize acceptance by the Legis- 
lature subject to ratification by a convention, nor acceptance 
by a convention subject to ratification by the Legislature. 

“9. a. The Governor-General next inquires: How should 
the decision of the Legislature or of the convention be pro- 
mulgated and transmitted ? 

“6. The Act prescribes no special method of promulga- 
tion or transmittal. If the decision is made by concurrent 
resolution of the Legislature, the resolution should, in my 
opinion, be promulgated and transmitted like any other act 
of that body. If the decision is referred to a convention 
the Act of the Legislature by which the convention is called 
should, in my opinion, prescribe the method to be followed 
in authenticating, promulgating and transmitting the resolu- 
tion embodying the decision of the convention. In the latter 
case it is assumed that the Legislature would of course con- 
sult the Governor-General in connection with the formula- 
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tion of the necessary legislation, and that the procedure 
prescribed would in general be similar to that followed in 
dealing with Acts of the Legislature. 

“10. a The Governor-General inquires next: What is the 
position in this matter of the non-Christian tribes whose 
representatives in the Legislature are not elected by them but 
appointed by the Governor-General ? 

“6, The Act contains no provision affecting this matter. 
Therefore, in such action as may be taken by the Insular 
Legislature, members thereof appointed by the Governor- 
General to represent non-Christian tribes will occupy the 
same position with relation to this matter as with relation 
to any other matter of pending legislation. If the decision 
as to acceptance or rejection of the Act is referred to a con- 
vention the composition of the convention, including repre- 
sentation of the non-Christian tribes, will of course be among 
the things prescribed by the Act of the Insular Legislature 
providing for the convention. As to the details of repre- 
sentation, particularly those relating to the non-Christian 
tribes, the Legislature will doubtless consult the Governor- 
General in advance, so as to reduce the chance of a veto of 
the Act.” 

Some suplementary comment may be useful respecting 
the matters dealt with in paragraphs 7 and 10 of the Judge 
Advocate General’s memorandum. Section 17 of the Act 
referred to is as follows: 

“The foregoing provisions of this Act shall not take 
effect until accepted by concurrent resolution of the Philip- 
pine Legislature or by a convention called for the purpose 
of passing upon that question as may be provided by the 
Philippine Legislature ” (47 Stat. 770). 

This paragraph makes no suggestion as to the method of 
choosing delegates to the convention. It is to be contrasted 
‘with the provisions in section 1 relating to the constitutional 
convention which authorizes the Legislature “to provide . 
for the election of delegates to a constitutional convention.” 
The fact that section 1 requires the delegates to be elected 
and section 17 omits that provision respecting a convention 
called to accept the Act, justifies the inference that Congress 
intended to leave it open to the Legislature in providing for 
choosing delegates to a convention to consider the accept- 
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ance of the Act, to depart to some extent from the usual 
method of choosing delegates to convention by election par- 
ticipated in by the qualified electors. Just how far the 
Legislature might go under section 17 in providing for the 
choosing of convention delegates other than by election, it 
is not necessary to decide. Since the Legislature itself 
could, if it chose, accept the provisions of the Act by con- 
current resolution, and since the Legislature is by the Or- 
ganic Act made up of representatives, some of whom under 
the provisions of section 16, c. 416, of the Act of August 29, 
1916, which is the Organic Act, are not elected but are ap- 
pointed by the Governor-General to represent districts 
which were not represented in the Philippine Assembly on 
August 29, 1916, a reasonable conclusion is that it is per- 
missible for the Legislature, under the provisions of the Act 
of Congress now under consideration, to make the same pro- 
vision for choosing delegates to the convention which may 
be called to accept the recent Act of Congress relating to 
independence. Of course if the Philippine Legislature 
should enact a law providing for a convention to accept the 
Independence Act, it is conceivable that it might adopt 
methods for the choosing of delegates which would prevent 
the representation of minorities or classes of the population. 
This would be the effect if it provided that all delegates 
should be elected at large, and if the Act for calling this 
convention did adopt a district system that required all 
delegates to be elected by vote of the qualified electors, it 
might exclude from representation those classes of the pop- 
ulation who are not qualified electors, as defined in the or- 
ganic Act or in subsequent legislation by the Philippine 
Legislature. 

As the Judge Advocate General points out, however, these 
are matters that are subject to correction by veto. A con- 
current resolution, such as is referred to in section 17 of the 
recent Act of Congress, does not require the approval of 
the Governor-General or of the President, but the clause to 
the effect that a convention may be provided for by the 
Philippine Legislature does not use the phrase “ concurrent 
resolution,” and it follows that provision for a convention 
to accept the Act, made by the Philippine Legislature, must 
be in the form of a Bill or Joint Resolution which would 
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be subject to veto by the Governor-General, and if passed 
over his veto would be subject to the approval of the Presi- 
dent. It seems likely that in making this provision Con- 
gress deliberately refrained from explicit directions as to 
the details of organizing the convention knowing that if any 
abuse occurred or that if the Act of the Philippine Legis- 
lature failed to provide for a fairly representative conven- 
tion it could be vetoed by the Governor-General or the Presi- 
dent. The same thing is true with respect to the constitu- 
tional convention provided for in section 1. While in that 
Congress does explicitly direct that the delegates. should be 
elected, the Act providing for a constitutional convention 
would be one subject to veto by the Governor-General, and 
if his veto were overridden, then by the President in accord- 
ance with the general provisions of the Organic Act relating 
to the enactment of legislation. 
Respectfully yours, 
WILLIAM D. MITCHELL. 


To the SECRETARY OF War. 





INSOLVENT NATIONAL BANK DIVISION—CLASSIFIED 
CIVIL SERVICE * 


Positions in the Insolvent National Bank Division of the Office of the 
Comptroller of the Currency are in the classified civil service of the 
United States 

DEPARTMENT OF JUSTICE, 


February 16, 1933. 

Sir: I have the honor to refer to your letter of October 29, 
1932, enclosing a letter from the Civil Service Commission of 
October 28, 1932, and requesting my opinion on the question 
whether or not positions in the Insolvent National Bank Divi- 
s1on of the Office of the Comptroller of the Currency are in 
the classified civil service. 

It appears from the Commission’s earlier letter of August 
18, 1932, that the Insolvent National Bank Division was 
created in 1898 by the Comptroller of the Currency to per- 
form clerical work incidental to the work of the receivers 
appointed by him, as authorized by law, to wind up the 
affairs of insolvent national banks. The employees in this 





* NoTE.—The publication of this opinion was temporarily withheld. 
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Division are appointed by the Comptroller of the Currency 
under the authority of Section 328 of the Revised Statutes 
(U.S. C., Title 12, Sec. 8), which provides: 

“The Comptroller of the Currency shall employ, from 
time to time, the necessary clerks, to be appointed and classi- 
fied by the Secretary of the Treasury, to discharge such 
duties as the Comptroller shall direct.” 

Section 5238 of the Revised Statutes (U.S. C., Title 12, 
Sec. 196) provides in part: 

“All expenses of any preliminary or other examinations 
into the condition of any association shall be paid by such 
association. All expenses of any receivership shall be paid 
out of the assets of such association before distribution of 
the proceeds thereof.” | 

Under the authority of the above section the salaries of 
employees of the Insolvent National Bank Division have 
been paid from a fund obtained by assessments on national 
banks in receivership and not from Federal appropriations. 
For this reason, it is stated, this group was not regarded by 
the Treasury Department, from 1898 to 1924, as being sub- 
ject to the Civil Service Rules. However, in 1924 the matter 
of classifying the employees of this Division, in order to vest 
them with the privileges of the Civil Service Retirement 
Act, was brought to the attention of the Civil Service Com- 
mission with the result that the Division was recognized as 
a part of the classified civil service and has continued to be 
so recognized by the Treasury Department and the Civil 
Service Commission since that time. 

The legal status of receivers of national banks was con- 
sidered in United States v. Weitzel, 246 U. S. 533, and the 
Supreme Court concluded that they were officers of the 
United States. (See also Price v. Abbott, 17 Fed. 506; 
Port Newark Nat. Bank of Newark v. Waldron, 46 F. (2d) 
296. 

view of the status of such receivers, it seems clear that 
the employees of the Insolvent National Bank Division, 
whose work is incidental to that of the receivers, and who 
are appointed by a Federal officer and charged with the 
performance of duties under a Federal statute, have a simi- 
lar status and must be regarded as employees of the United 


States. As they are employed by the executive branch of the 
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Government to perform duties under the statute, they are 
in the executive civil service of the United States. The fact 
that these employees are not paid from funds appropriated 
by Congress does not affect their status as employees in 
the executive civil service of the United States. The pay- 
ment of their salaries is clearly an item of expense incidental] 
to receiverships, which the law directs shall be paid out of 
the assets of insolvent national banks. The funds obtained 
by assessments on insolvent national banks to pay the sal- 
aries of this group seem to differ in no material respect from 
those collected by the Federal Reserve Board from the Fed- 
eral Reserve Banks for the payment of the salaries of its 
members and employees. As to the latter funds, Attorney 
General Gregory said in 30 Ops. Atty Gen. 308, 310: 

“ These moneys, after collection, are no longer the prop- 
erty of the paying banks, and must be viewed as moneys 
belonging to the United States, and therefore public moneys 
as defined by the Supreme Court of the United States in 
Branch v. United States (100 U. S. 6738) * * *,.” 

Under Section 7 of the Civil Service Act of January 16, 
1883, c. 27, 22 Stat. 406 (U. S. C., Title 5, Sec. 638) and 
Rule II of the Civil Service Rules, all persons in the execu- 
tive civil service, except laborers and persons whose appoint- 
ments are subject to confirmation by the Senate, are in the 
classified civil service unless specifically excepted therefrom. 
26 Op. 363, id. 502; 32 Op. 278. Section 328 of the Revised 
Statutes, swpra, under which the employees of this Division 
are appointed, contains no provision specifically excepting 
persons employed therein from the Civil Service Act or 
Rules, nor is there any other legislation specifically except- 
ing them therefrom. 

There appears to be no reason to disturb the action taken 
by the Civil Service Commission in 1924, in recognizing this 
Division as a part of the classified civil service, and it is, 
therefore, my opinion that the positions in the Insolvent 
National Bank Division of the Office of the Comptroller 
of the Currency are in the classified civil service of the 
United States. 

Respectfully, : 
WILLIAM D. MITCHELL. 


To the PRESIDENT. 
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BANK CONSERVATION ACT—TERMINATION OF 
CONSERVATORSHIP 


Under the Bank Conservation Act (48 Stat. 2), where a conservator has 
been appointed upon the basis of information then available, but 
subsequently developed information indicated that the appointment 
of a conservator was not necessary, and no new deposits were accepted 
by the conservator during his period of office, such conservatorship 
may be terminated without giving the notice prescribed in section 208 
of the Act, supra, but where new deposits were received during such 
conservatorship, the notice required under section 208 must be pub- 
lished and given as therein prescribed. 

Under the Bank Conservation Act, where a conservator has been 
appointed, but subsequent to such appointment additional capital 
has been contributed or the bank has otherwise been strengthened 
so that it is considered safe to permit it to resume business, and the 
conservator has accepted no deposits during his term of office, such 
conservatorship may be terminated without giving notice as pre- 
scribed in section 208 of the Act, but where deposits were received 
during such conservatorship, there must be a compliance with the 
requirements of section 208 as to the publication and mailing of 
notice. 

DEPARTMENT OF JUSTICE, 


March 21, 1933. 


Sir: I have the honor to acknowledge your letter of March 
20, 1933, in which you ask my opinion upon certain questions 
which have arisen under the provisions of the Act of Con- 
gress of March 9, 1933, Public, No. 1, 73rd Congress (48 
Stat. 1), with reference to the conditions under which the 
Comptroller of the Currency may terminate the conservator- 
ship of a bank and permit such bank to resume the transaction 
of business under the management of its officers and directors. 

You advise me that the Comptroller of the Currency is 
in doubt as to whether or not a conservatorship may be 
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terminated under sec. 205 of the Act without in all cases 
complying with the requirements of sec. 208 as to the publi- | 
cation and mailing of notices. The Comptroller has in view 
the following specific cases in which the question may have 
to be determined and an appropriate course of procedure 
followed: 

“Case No. 1. Where a conservator has been appointed 
upon the basis of information then available, but reconsidera- 
tion of such information, or consideration of additional in- 
formation subsequently received, indicates that the appoint- 
ment of such conservator was not necessary, 1t appearing 
further that no new deposits were accepted by the con- 
servator during his period of office under section 206 of the 
Act. 

“Case No. 2. The same situation as in Case No. 1, except 
that deposits were accepted by the conservator during his 
period of office, under section 206 of the Act. 

“Case No. 3. Where a conservator has been appointed, 
but subsequent to such appointment additional capital has 
been contributed or the bank has otherwise been strength- 
ened so that it is considered safe to permit it to resume 
business, and the conservator has accepted no deposits dur- 
ing his term of office, under section 206 of the Act. 

“Case No. 4. The same as Case No. 3, except that the 
conservator has accepted deposits during his term of office, 
under section 206 of the Act.” 

The Bank Conservation Act (which is title II of the Act 
referred to in your letter) authorizes the appointment by 
the Comptroller of the Currency of conservators to take 
possession of banks and their assets. We are not here con- 
cerned with the conservator’s administration of the affairs 
of the bank, but solely with the termination thereof. 

Sections 205, 206 and 208 (48 Stat. 3, 4), provide: 

“Src. 205. If the Comptroller of the Currency becomes 
satisfied that 1t may safely be done and that it would be in 
the public interest, he may, in his discretion, terminate the 
conservatorship and permit such bank to resume the trans- 
action of its business subject to such terms, conditions, 
restrictions and limitations as he may prescribe. 

“ Sec. 206. While such bank is in the hands of the con- 
servator appointed by the Comptroller of the Currency, the 
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Comptroller may require the conservator to set aside and 
make available for withdrawal by depositors and payment 
to other creditors, on a ratable basis, such amounts as in 
the opinion of the Comptroller may safely be used for this 
purpose; and the Comptroller may, in his discretion, permit 
the conservator to receive deposits, but deposits received 
while the bank is in the hands of the conservator shall not 
be subject to any limitation as to payment or withdrawal, 
and such deposits shall be segregated and shall not be used 
to liquidate any indebtedness of such bank existing at the 
time that a conservator was appointed for it, or any subse- 
quent indebtedness incurred for the purpose of liquidating 
any indebtedness of such bank existing at the time such 
conservator was appointed. Such deposits received while 
the bank is in the hands of the conservator shall be kept on 
hand in cash, invested in the direct obligations of the United 
States, or deposited with a Federal reserve bank. The Fed- 
eral reserve banks are hereby authorized to open and main- 
tain separate deposit accounts for such purpose, or for the 
purpose of receiving deposits from State officials in charge 
of State banks under similar circumstances. 
eg * * * e 


“Src. 208. After fifteen days after the affairs of a bank 
shall have been turned back to its board of directors by 
the conservator, either with or without a reorganization as 
provided in section 207 hereof, the provisions of section 206 
of this title with respect to the segregation of deposits re- 
ceived while it is in the hands of the conservator and with 
respect to the use of such deposits to liquidate the indebted- 
ness of such bank shall no longer be effective: Provided, 
That before the conservator shall turn back the affairs of 
the bank to its board of directors he shall cause to be pub- 
lished in a newspaper published in the city, town or county 
in which such bank is located, and if no newspaper is pub- 
lished in such city, town or county, in a newspaper to be se- 
lected by the Comptroller of the Currency published in the 
State in which the bank is located, a notice in form approved 
by the Comptroller, stating the date on which the affairs 
of the bank will be returned to its board of directors and 
that the said provisions of section 206 will not be effective 
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after fifteen days after such date; and on the date of the 
publication of such notice the conservator shall immediately 
send to every person who is a depositor in such bank under 
section 206 a copy of such notice by registered mail addressed 
to the last known address of such person as shown by the 
records of the bank, and the conservator shall send similar 
notice in like manner to every person making deposit in 
such bank under section 206 after the date of such news- 
paper publication and before the time when the affairs of 
the bank are returned to its directors.” 

By section 205 the Comptroller of the Currency is au- 
thorized to terminate the conservatorship and permit the 
bank to resume the transaction of its business subject to such 
terms, conditions, restrictions and limitations as he may 
prescribe. His discretion in fixing the terms upon which 
the bank may resume the transaction of its business is lim- 
ited only by his own determination that this may safely be 
done and is in the public interest. Within the scope of his 
discretion he may require the bank publicly to give notice 
of the fact that its directors and officers have been restored 
to the control of its affairs, and may impose any other con- 
ditions which he may think appropriate. This authority, 
thus broadly conferred, unless restricted by some other pro- 
vision of the statute, must be regarded as including within 
its reach every condition precedent to the restoration of 
control of the bank’s affairs to its board of directors. 

Sections 206 and 208 contain special provisions relating 
to deposits received during the conservatorship, and these 
provisions have application in all cases where such deposits 
have been thus received. I am unable to accept as sound 
the suggestion that the proviso in sec. 208 requires the pub- 
lication and the giving of notice even when no such deposits 
have been received. The natural construction of the proviso 
is that it was intended to have application to the cases to 
which that section applies, and was not intended to have 
application to any other cases. If intended to limit in every 
case the broad powers granted to the Comptroller in sec. 
205, one would expect to find such limitations in that section, 
and not in a proviso to another section applicable only to a 
special class of cases, namely, those in which special deposits 
under sec. 206 have been received. 
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The purpose of sec. 208 considered in connection with the 
provisions of sec. 206 makes the meaning clear. Having 
in the latter section provided for the special protection of 
deposits made while the affairs of the bank are under the 
control of the conservator, it was obviously necessary that 
provision be made for withdrawing this protection at some 
time either upon termination of the conservatorship or 
within a reasonable time thereafter. This was accomplished 
by sec. 208, which in its enacting clause provides that the 
provisions of sec. 206 with respect to the segregation of de- 
posits and their use shall no longer be effective after fifteen 
days after the affairs of the bank shall have been turned 
back to its board of directors, provided the notice prescribed 
shall be published and given. ‘The enacting clause in sec. 
208 deals only with deposits made under the provisions of — 
sec. 206. The notices specified are to be given to such de- 
positors, and the obvious purpose of the entire section is to 
afford an opportunity to those who made deposits during 
the conservatorship to withdraw such deposits before the 
right to segregation has been terminated. The language 
of sec. 208 should be read with reference to its purpose, and 
so read, limited in its application to cases in which special 
deposits have been made under sec. 206 during the conserva- 
torship. Thus interpreted, the requirement of the proviso 
that the notice intended for the protection of special depos- 
itors shall be published, should not, in my opinion, be con- 
strued as applicable in any case where there are no such 
depositors. | | 

The office of a proviso, generally, is either to except some- 
thing from the enacting clause to which it is appended or to 
qualify or restrain its generality, or to exclude some possible 
ground of misinterpretation of it as extending to cases not 
intended by the legislation to be brought within its purview. 
Minis v. United States, 15 Pet. 4238, 445; United States v. 
Dickson, 15 Pet. 141, 165; Wayman v. Southard, 10 Wheat. 
1, 30. | 

I am, however, of the opinion that where special deposits 
entitled to protection under sec. 206 have been received dur- 
ing the conservatorship, the notice prescribed by sec. 208 
must in all cases be published and given. The notice is re- 
quired to state the date on which the affairs of the bank 
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will be returned to its board of directors, and that the pro- 
visions of sec. 206 with reference to the segregation and use 
of special deposits will not be effective after fifteen days 
after such date. The “date” referred to is the date when 
the affairs of the bank will be returned to its directors. No 
period of publication or of notice prior to such date is 
prescribed. A single publication is contemplated as suffi- 
cient. The primary purpose of this notice is not to publish 
the fact that the conservatorship is to be terminated. It is 
required so that the depositors who are protected during 
the conservatorship by sec. 206 may know that such protec- 
tion will be withdrawn within fifteen days after the termi- 
nation of the conservatorship. There is nothing in sec. 208 
to justify the conclusion that fifteen days’ notice (or, for 
that matter, any other number of days’ notice) that the 
affairs of the bank will be turned back to its board of direc- 
tors, is required. All that is required is that notice be pub- 
lished and given before the affairs of the bank are turned 
back to its board of directors, and it is a matter for the 
conservator to decide, under the directions of the Comp- 
troller, how long before this is done the notice shall be 
given. 

Coming, then, to the cases put by the Comptroller of 
the Currency: It is my opinion that in Case No. 1 and in 
Case No. 3 the conservatorship may be terminated, pur- 
suant to sec. 205, without giving any notice under sec. 208. 
In Case No. 2 and in Case No. 4 the notice required under 
sec. 208 must be published and given as prescribed therein, 
but the conservatorship may be terminated and the affairs 
of the bank turned back to its directors at any time, how- 
ever short, after publication and the giving of notice to 
depositors. 

I am advised by the Comptroller of the Currency that 
cases have arisen, and may arise, in which conservators have 
been appointed who have neither qualified by giving the 
required bond nor assumed their duties by taking charge of 
the affairs of the bank, and that it was to such cases that 
his suggestion contained in your letter with reference to the 
revocation of appointment of conservators related. It is my 
opinion that an appointment may be revoked if the con- 
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servator has not qualified or assumed to act by taking charge 
of the affairs of the bank prior to the revocation of his 
appointment. In all other cases I consider it advisable that 
the conservatorship be terminated under the provisions of 
section 205, and that permission be formally granted author- 
izing the bank to resume the transaction of its business under 
that section. 
Respectfully yours, 
HOMER CUMMINGS. 
To the PRESIDENT. 





APPLICATION FOR CHARTER OF NEW NATIONAL BANK— 
STOCK SUBSCRIPTION BY BALTIMORE TRUST CO. 


Section 71—J of the Emergency Banking Act of Maryland of March 4, 
1933, represents a valid and proper exercise of power entrusted to 
the Maryland Legislature. 

It is within the right and power of the Comptroller of the Currency to 
approve an application for a charter of a new national bank whose - 
entire capital stock, except the directors’ qualifying shares, would be 
subscribed for and held by the Baltimore Trust Company, of Balti- 
more, Maryland, in accordance with the provisions of sections 71-J 
of the Maryland Emergency Banking Act, supra. 


DEPARTMENT OF JUSTICE, 
March 30, 1938. 


Sir: I have the honor to comply with your request of 
March 23rd, as amended by your letter of March 28th, for 
my opinion concerning the ‘“‘power and right’ of the Comp- 
troller of the Currency to approve an application for a 
charter of a new national bank, whose entire capital stock, 
except the directors’ qualifying shares, would be subscribed 
for and held by the Baltimore Trust Company, of Balti- 
more, Maryland, in accordance with the following section 
of an Act of the Legislature of the State of Maryland of 
March 4, 1933: 

““71—J. Any one or more banking institutions, for the pur- 
pose of continuing all or a portion of its business or of 
segregating its new from its old deposits, or otherwise 
promoting the interest of its depositors and stockholders, 
may, with the approval of the Bank Commissioner, organize 
one or more new banking institutions, either State or 
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National, with such capital and upon such terms as said 
board of directors of such institutions may approve or deter- 
mine, and any such institution which may organize such new 
banking institution and any other banking institution with 
similar approval, may subscribe to the capital stock of said 
new banking institution and pay for said subscription with 
its funds or assets, and thereafter hold and exercise all 
the rights of stockholders. Such organization, subscription, 
and payment may be made in connection with the pending 
or contemplated reorganization plan, as provided in sec- 
tion 71-I, or may be made without respect to such plan, as 
such subscribing institution may determine.”’ 

Your letter indicates that the Comptroller of the Cur- 
rency is in doubt as to the constitutionality of the foregoing 
statute and of the subscription by the Baltimore Trust Com- 
pany to the stock of the new bank in that such subscription 
may amount to a taking of money which equitably belongs 
to the creditors of the Trust Company and may impair the 
obligation of contracts between the Trust Company and 
its depositors. 

The Act of March 4th was an emergency measure, passed 
under circumstances as set forth in the following excerpt 
from the opinion of Circuit Court No. 2 of Baltimore City, 
March 27, 1938, in the case of Craren P. Pearson, et al., v. 
John J. Ghingher, Bank Commissioner of Maryland, et al. 

‘‘Tt 1s said to have been passed under suspension of leg- 
islative rules, and by the unanimous vote of the members of 
both Houses. The Maryland Legislature, in the Act it- 
self, declares that a State emergency existed in Maryland. 
Independent of that solemn legislative declaration, the 
Court takes judicial cognizance that such emergency then 
existed, and now exists; that the Governor of Maryland, 
pursuant to Art. 13, Sec. 9 of the Code, on February 24th, 
1933, and on each succeeding day, issued his proclamation of 
legal holiday for the suspension of business; that all banks 
were closed, and continued to be closed. This was shortly 
followed by a National Presidential proclamation closing all 
banks in the United States. The country and State of 
Maryland were in a state of public panic, the like of which 
this generation has not known; the palsy of fear was univer- 


The Secretary of the Treasury 133 


sal in its effect, and nowhere was it so apparent as in the 
banking world, and among all depositors. * * * It cul- 
minated in daily increasing runs on all banks, made by 
panic-stricken depositors. Not only gold, but all forms of 
money, were flowing out of the treasuries and banks, and 
into homes and other hoarding places. Millions upon mil- 
lions were rapidly disappearing. No bank, under such con- 
ditions, could be 100 per cent. liquid, however otherwise 
healthy and solvent. * * * The wreckage of banks 
through sudden withdrawals of deposits would have en- 
tailed other large property losses, * * *. 

‘‘Conditions were favorable to the encouragement of riots 
which might break out at any time, * * *.” 

The Act authorized the Bank Commissioner to take cus- 
tody, control and management of all banking institutions 
subject to the authority of the State for a period of one 
year, which period might be extended by the Governor, 
with a proviso that such custody, control and management 
of particular institutions might be relinquished, with the 
approval of the Governor and the Attorney General, when 
deemed in the public interest. It authorizes the Bank Com- 
missioner to designate the directors, officers and employees 
of the banks as his agents, or to appoint other agents, and 
to conduct the business of the banks subject to rules and 
regulations made by him with the approval of the Governor 
and the Attorney General. It authorized him to receive 
new deposits, to be withdrawable in accordance with the 
terms thereof and to be ‘‘preferred in right of payment and 
satisfaction to all other deposits, debts or habilities * * * 
incurred prior to assumption of management by the Bank 
Commissioner,” and authorized him to prescribe the terms 
and conditions under which old deposits might be with- 
drawn during the period of his management, ‘‘as in his 
judgment the safety of the institution and the interest of 
the pubhc may require.” It provided that the assets and 
business of the banks, while in the custody of the Bank 
Commissioner should be deemed ‘‘in custodia legis,” that 
during such period, all remedies at law or in equity of any 
depositor, creditor, stockholder, or other person in interest, 
should be suspended, and that the running of the statute 
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of limitations against any such claims should likewise be 
suspended. It provided for preservation of rights against 
collateral security, preservation of rights of set-off and of 
liability of stockholders for assessments. Section 71-I pro- 
vided for plans of reorganization after notice to depositors 
and other creditors, subject to the determination and preser- 
vation of the liquidating value of claims of interested per- 
sons not consenting. 

Section 71-—J, which is copied above, does not provide for 
notice to creditors but authorizes immediate formation of 
new banking corporations for the purpose of continuing 
business, segregating new deposits from old ones, ‘‘or other- 
wise protecting the interest of * * * depositors and 
stockholders,” by concurrent action of the old corporation 
and the Bank Commissioner. 

The Baltimore Trust Company, incorporated under the 
laws. of Maryland, and a member of the Federal Reserve 
System, was affected by the Governor’s holiday proclama- 
tions above mentioned and was taken over by the State 
Bank Commissioner under the Act of March 4th. It is now 
being operated by, or under the authority of, the Bank Com- 
missioner, accepting new deposits and permitting only lim- 
ited withdrawals of old deposits, as provided by the statute. 
Its directors, with the approval of the Bank Commissioner, 
have determined that a new corporation should be formed 
for the purposes, and in accordance with the provisions, of 
section 71-J, and have applied for a charter under the 
national banking laws. 

It has been declared by the Court of Appeals of Mary- 
land and by the Supreme Court of the United States that 
state regulation of banks is not limited by the ordinary rules 
concerning control of a state over its corporate creature, 
but that banking is peculiarly affected with a public interest 
and subject to exercise of the police power. Weer v. Page, 
155 Md., 86, 91; Noble State Bank v. Haskell, 219 U.S. 104, 
111; Assaria State Bank v. Dolley, id. 121, 126; Engel v. 
O’Malley, id. 128, 136. The principle was thus stated in 
State Savings etc. Bank v. Anderson, 165 Calif. 437, 442, 
affirmed per curiam in 2388 U.S. 611: 

‘‘But banking has ceased to be, if 1t ever was, a matter of 
private concern only, like the business of a merchant, and for 
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all purposes of legislative regulation and control it may be 
said to be ‘affected with a public interest.’ The public pat- 
ronage which the banker invites and receives is of such a 
character that he becomes in a just sense a trustee of the 
fiscal affairs of the people and of the state.” 

An emergency such as that hereinbefore described as 
existing in Maryland is justification for the exercise of these 
powers to the fullest extent. None, I suppose, would ques- 
tion the power of the State to assume, through its Bank 
Commissioner, control, custody and management of banks 
already in a state of insolvency, or threatened with insol- 
vency, under such conditions. The power in government 
to regulate and manage the liquidation of banks unable to 
meet their obligations is commonly exercised and requires 
no citation of authority to support it; and such liquidation 
does. not necessarily presuppose or require a total cessation of 
all the activities of the bank. Such a course might not only 
be ruinous form the viewpoint of conserving the assets 
of the corporation, and of its creditors, but might be highly 
incompatible with the public interest. It is common for 
receivers to continue operations of railroads and other pub- 
lic utilities, and it is quite conceivable that in a given case 
the public interest would likewise require continued opera- 
tion of a bank. 

The following excerpt from the opinion of the Court in 
Easton v. Iowa, 188 U.S. 220, 232, is pertinent: 

‘The provision of the state statute is express that it is 
the duty of the officers of the bank, when they know it is in- 
solvent, to at once suspend its active operations; for it is 
obvious, that to refuse to accept deposits would be equivalent 
to a cessation of business. Whether a bank is or is not actu- 
ally msolvent may be, often, a question hard to answer. 
There may be good reason to believe that, though temporarily 
embarrassed, the bank’s affairs may take a fortunate turn. 
Some of the assets that cannot at once be converted into 
money may be of a character to justify the expectation that, 
if actual and open insolvency be avoided, they may be ulti- 
mately collectible, and thus the ruin of the bank and its 
creditors be prevented. McDonald v. Chemical Nat. Bank, 
174 U.S. 610. But under the State statute, no such conserv- 
ative action can be followed by the officers of the bank 
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except at the risk of the penalties of fine and imprisonment. | 
In such a case the provisions of the Federal statute would 
permit the Comptroller to withhold closing the bank and 
to give an opportunity to escape final insolvency. It would 
seem that such an exercise of discretion on the part of the 
Comptroller would, in many cases, be better for all con- 
cerned than the unyielding course of action prescribed by | 
the state law.” | 

And the Court quoted with approval (p. 235) the follow- 
ing paragraph from Sutton Manufacturing Company v. 
Hutchinson, 63 Fed. 496, 501: 

‘‘A corporation is not required by any duty it owes to 
creditors to suspend operations the moment it becomes finan- 
cially embarrassed, or because it may be doubtful whether 
the objects of its creation can be attained by further effort 
upon its part. It is in the line of right and of duty when 
attempting, in good faith, by the exercise of its lawful pow- 
ers and by the use of all legitimate means, to preserve its 
active existence, and thereby accomplish the objects for 
which it was created.”’ 

Concluding, as I think we must, that the Legislature was 
empowered to authorize the State Bank Commissioner, after 
taking over the banks, to continue all or a part of their 
business, there is no apparent reason for believing that it 
may not authorize the continuation of such business subject 
to conditions and restrictions deemed necessary in the in- 
terest of the public, as well as of the creditors. Possessing 
such powers, it is the sole judge of the manner of their 
exercise and could authorize the organization of new cor- 
porations whose stock should become the property of the old 
banks unless, of course, some positive constitutional inhi- 
bition is infringed. 

An incidental taking of property in the exercise of this 
power, as, for example, requiring contributions to a guaranty 
fund, if such a question were present, forms no constitu- 
tional objection, as pointed out by the Supreme Court in 
Noble State Bank v. Haskell, supra. | 

The use of funds of the old bank for the purchase of 
stock in a new bank, organized for the purpose of promoting 
the interests of the depositors and stockholders of the old 
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bank and in order to preserve its business, as contemplated 
in Section 71—J, is not a taking of the property of the creditors 
of the old bank either in substance orin form. It is a process 
of realization authorized by the State’s Legislature during 
an emergency and under conditions which fully warranted 
the belief that such measures would be necessary to pre- 
serve the banks of the State in the interest of the public or to 
provide for the orderly realization and liquidation of their 
assets in the interest of their depositors. Such ends being 
legitimate, and well within the power of the Legislature in 
dealing with banking corporations charged with a public 
interest and affected by a financial crisis seriously affecting 
the public welfare, the means employed for these purposes 
rest in the discretion of the Legislature. 

If it be conceded, as I think it must, that the State 
Legislature had power to place all banks under the super- 
vision of the Bank Commissioner during the emergency, 
it must necessarily follow that the provisions of the statute 
reasonably designed to preserve the assets and to realize 
their value in the interest of depositors and stockholders 
alike were also within the constitutional power of the Legis- 
lature. Considering the nature of the emergency, I am 
unable to see any grounds for questioning the validity of 
the provisions of section 71-J, which are expressly de- 
clared to be designed for this purpose. The depositors of 
the old bank, it is true, will be delayed in the enforcement 
of their rights against the assets of their debtor, but this 
is inherent in any orderly process of realization and liqui- 
dation, and so long as the ultimate right of all creditors to 
share in accordance with their equities in the assets of 
their debtor is preserved their contractual obligations can- 
not be said to have been impaired. It is quite obvious that 
none of the banks in Maryland would have been able to 
respond immediately to the claims of all creditors. It was 
therefore necessary to close the banks, prevent withdraw- 
als, and thus preserve the assets for realization and equal 
distribution to all creditors. In normal times one might 
question the authority granted to the Bank Commis- 
sioner to employ the funds of a closed bank in opening 
a new bank, but one of the problems with which the Legis- 
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lature was confronted was to avoid liquidation during the 
continuance of the emergency and at the same time to pre- 
serve the business and the assets of the banks. Without stat- 
utory authority the measures authorized by section 71-—J 
could have been defeated by any creditor upon proof of 
insolvency. Shapiro v. Wilgus, 287 U.S. 348. But this 
merely emphasizes the necessity for the legislation, the 
validity of which I cannot doubt in view of the plenary 
control which a state legislature may exercise over banking 
corporations and the extraordinary emergency which ren- 
dered the usual methods of realization, liquidation and 
distribution of assets destructive of the interests of all 
concerned, including the interests of the public. 

The constitutionality of the statute was challenged in 
Pearson v. Ghingher, hereinbefore mentioned, and was up- 
held by the Circuit Court save as to some separable pro- 
visions concerning preferences which are not here involved. 

The Court did not pass upon the constitutionality of 
section 71—J because not raised on the pleadings. 

My attention has been called to the case of Hessen Siak 
Shams v. Nebraska State Bank, 48 Fed. (2d) 894, 896, 
wherein the District Court held that a dissenting depositor 
was not bound by a reorganization of a bank under author- 
ity of a statute of the State. The case involved the consti- 
tutionality of a State statute, which attempted to make 
binding upon minority depositors and creditors the pro- 
visions of plans of reorganization approved by specified 
majorities. The statute was held unconstitutional because 
the reorganization plan im question, authorized under the 
terms of the statute, did not preserve the plaintiff’s right 
to call the stockholders to respond to assessments upon their 
stock and to cause the officers and directors to account for 
excess or improvident loans. No such question may arise 
under the Maryland statute, and the decision has no bearing 
upon the constitutionality of section 71—J in its application 
to this case. 

Considering the foregoing, it is my opinion that section 
71-J of the Act of March 4, 1933, of the Legislature of 
Maryland, represents a valid and proper exercise of power 
entrusted to the Legislature and that it is therefore within 
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the right and power of the Comptroller of the Currency 
to approve the application for a charter, in so far as the 
matter is affected by the question of the legality of the 
proposed stock subscription. 
Respectfully, 
HOMER CUMMINGS. 


To the SECRETARY OF THE TREASURY. 





EMERGENCY OFFICERS RETIREMENT ACT—EFFECT OF 
WITHDRAWAL OF APPLICATION FOR BENEFITS 


Colonel Horatio N. Jackson made formal application for retirement 
benefits under the Emergency Officers Retirement Act within 
twelve months after the passage of the Act, as required by section 
2 of said Act, but at his request this application was cancelled. After 
the statutory period had expired, he again applied for retirement 
benefits under the aforesaid Act. Held that Colonel Jackson is not 
entitled to retirement benefits under the Act, supra, upon his original 
application or any other application. 


DEPARTMENT OF JUSTICE, 
April 11, 1938. 


Sir: I have the honor to comply with your request of 
March 25, 1933, for my opinion as to whether under the facts 
hereinafter set forth the application of Colonel Horatio N. 
Jackson, Burlington, Vermont, for benefits under the Emer- 
gency Afficers Retirement Act of May 24, 1928, may now be 
considered as a valid application. | 

It appears from your letter and the excerpt from the 
opinion of your Solicitor quoted therein that Colonel Jack- 
son’s formal application was filed in the Veterans Bureau 
on July 16, 1928, but that on May 11, 1929, he addressed a 
letter to the Director requesting its cancellation. On July 
3, 1929, after the time for filing applications under the Act 
had expired, the Director advised Colonel Jackson that final 
action had not been taken on his application, and that same 
might be cancelled, but that such action would have the 
effect of defeating any future claim he might make for 
benefits under the Act. In his reply of November 5, 1929, 
Colonel Jackson renewed his previous request for cancella- 
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tion of his application, and he was advised by letter dated 
November 14, 1929, that his application had been cancelled 
and that he was now in the same status as though no appli- 
cation had ever been filed. 

It now appears that Colonel Jackson has again applied, 
through Senator Dale, of Vermont, as his representative, for 
retirement benefits. 

You state that a review of the facts would indicate that 
Colonel Jackson would be entitled to the full benefits of the 
Emergency Officers Retirement Act if in the circumstances 
it may be considered that a valid application exists, and 
as this question is not entirely free from doubt you request 
my advice in the premises. | 

Section 2 of the Emergency Officers Retirement Act of 
May 24, 1928, c. 735, 45 Stat. 735, 736 (U.S.C.A., Title 38, 
sec. 582) provides in part: 

“No person shall be entitled to benefits under the pro- 
visions of this Act except he make application as herein- 
before provided and his application is received in the United 
States Veterans’ Bureau within twelve months after the 
passage of this Act: ” 

Thus Congress made the right to retirement benefits de- 
pendent upon the filing of an application within the time 
limited by the Act. Colonel Jackson’s application was filed 
within the statutory period, was subsequently cancelled upon 
his insistent request, and thereafter could not be considered 
or acted upon. Nor could a new application be effective 
after the twelve months’ period expired. It is not to be 
assumed that the filing of the application was an idle form, 
and that the original application having been cancelled bene- 
fits could be awarded at any time. This would defeat the 
plain purpose of the statute. The withdrawal of the appli- 
cation was as if it had never been filed, and the Director 
has no authority to act upon the original or any other 
application. 


Respectfully, : 
HOMER CUMMINGS. 


To the ADMINISTRATOR OF VETERANS’ AFFAIRS. 
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INLAND WATERWAYS CORPORATION—STOCK 
SUBSCRIPTION 


The Inland Waterways Corporation, under the circumstances herein 
stated, has the power and discretion to subscribe to the capital stock 
of the proposed new national bank in New Orleans, Louisiana. 


DEPARTMENT OF J USTICE, 
April 14, 1938. 

Sir: I have the honor to comply with your request of today 
for my opinion concerning the power of the Inland Water- 
ways Corporation to subscribe to the capital stock of a new 
national bank in New Orleans, La., under the circumstances 
hereinafter set forth. 

The Inland Waterways casein was created by the 
Act of June 3, 1924, c. 248, 43 Stat. 360 (U.S.C., Title 49, 
Sec. 151) for the purpose “ of carrying on the operations of 
the Government-owned inland, canal, and coastwise water- 
ways system,” etc., and the United States is the sole stock- 
holder. Certain funds of the Corporation were on deposit 
with the Canal Bank and Trust Company, of New Orleans, 
La., when all the banks throughout the United States were 
closed by action of state and federal authorities during the 
recent banking emergency. ‘The bank has not been licensed 
to reopen for general and unrestricted business. 

A plan of liquidation and realization has been formed, 
under which the bank would obtain from the Reconstruction 
Finance Corporation a loan sufficient in amount to pay all 
depositors approximately 30%, in addition to 5% already 
available, but on condition that the depositors subscribe from 
the assets thus made available $1,500,000.00 as common capi- 
tal stock in a new bank in the City of New Orleans, to be 
incorporated under the national banking laws, and thereupon 
an additional $1,500,000.00 in preferred capital stock to be 
subscribed for by the Reconstruction Finance Corporation. 
The Inland Waterways Corporation would subscribe one- 
half of the 80% of its deposit thus made available, or 
approximately $26,100.00. 

It appears that the new bank will not take over the real 
estate and slow assets of the old bank, but will lease the 
present quarters at a fair rental and will begin business with 
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highly liquid assets. Full details of the plan are not before 
me. I do not feel, however, that it is necessary for me to 
give further consideration thereto. I assume, and make such 
assumption the basis of my opinion, that this is not merely 
a matter of organization of a new bank motivated by ordi- 
nary considerations, but is part of a plan of liquidation and 
realization; and I have been informed by the President of 
the Inland Waterways Corporation, General Ashburn, that 
in the judgment of the Corporation’s Directors the organiza- 
tion of the new bank by the depositors of the old bank 
represents the best method of accomplishing such purposes. 

The Judge Advocate General of the Army has concluded 
that the Corporation has the necessary power, and in reach- 
ing such a conclusion he refers to the broad statutory powers 
of the Corporation, to make contracts, acquire, hold and 
dispose of property, incur obligations, and to exercise other 
powers necessary or incidental to fulfilling the purposes of 
its creation. The purchasing and holding of stock in a bank 
would come within the literal meaning of the words em- 
ployed in the statute. It is not intended to suggest that these 
broad powers are without implied limitation, but, I think it 
must, nevertheless, be concluded that they are ample to enable 
the Corporation to take the steps which the exigencies sug- 
gest in order to avoid or minimize losses growing out of the 
failure of the bank in which its funds were deposited. These 
are circumstances under which corporations, in order to 
prevent losses, may acquire property beyond their ordinary 
powers to possess. Stewart v. Stewart Hotel Company 33 
Calif. A. 167, 181, and cases there cited. 

It is, therefore, my opinion that the Inland Waterways 
Corporation has the power and discretion to participate in 
the organization of the new bank, under the circumstances 
herein stated. 

Respectfully, 
THOMAS D. THACHER, 
Acting Attorney General. 
To the SEcrETARY OF War. | 
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FEDERAL INCOME TAX LAWS AS APPLIED TO VIRGIN 
ISLANDS 


The Attorney General declines to express an opinion as to the validity 
of a certain tax claim and lien therefor arising under the Federal 
income tax laws as applied to the Virgin Islands of the United States, 
because this question can only be settled finally by the courts. It is 
the settled rule of this Department not to render an opinion which 
may bring it into conflict with a judicial tribunal. 


DEPARTMENT OF JUSTICE, 
May 10, 1933. 


Sir: I have the honor to refer to the letter of your prede- 
cessor dated February 18, 1933, submitting for the considera- 
tion of the Attorney General certain questions arising under 
the federal income tax laws as applied to the Virgin Islands 
of the United States. 

It appears from the papers accompanying that letter that 
a tax lien for the benefit of the municipality of St. Croix 
has been filed against certain property in the Virgin Islands 
in connection with a deficiency assessment against the West 
Indies Sugar Factory, Ltd., covering deficiencies in tax, 
penalties and interest on income taxes due from Den Danske 
Landmandsbank of Copenhagen, Denmark, on interest said 
to have been paid to it from 1921 to 1980, inclusive. 

Settlement of the dispute as to the validity of the taxes 
upon which this tax lien is based seems to involve decision 
of some disputed questions of fact as well as various ques- 
tions of law. If I should conclude that the tax claim and 
the lien therefor are valid, my opinion would not be binding 
upon the parties who assert that the claim and lien are 
invalid. It seems clear that the questions presented can 
only be settled finally by the courts. Where such is the 
case it is a settled rule of this Department that the Attorney 
General will not render an opinion. 35 Op. 297, 299; 33 zd. 
17, 19-20. I regret that I must decline, therefore, to render 
an opinion on the questions submitted. 

Respectfully, 
HOMER CUMMINGS. 


To the SECRETARY OF THE INTERIOR. 
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UNITED STATES SOLDIERS’ HOME, D.C. 


The Secretary of War is authorized to call attention to errors and abuses 
in the management of the United States Soldiers’ Home, D.C., and 
suggest remedies, but the precise limits of his authority beyond taking 
such action can not be properly determined except as occasions may 
arise and suggest particular steps. 

The employment of civilian employees at the United States Soldiers’ 
Home, who had been retired for age in accordance with the Civil 
Service Retirement Act but who have since been separated from the 
service, entitled said employees to the compensation provided for 
such service and such compensation if paid cannot be recovered. 

The officers of the United States Soldiers’ Home, namely, the governor, 
deputy governor, and secretary, are persons “‘holding a civilian office 
or position * * * under the United States Government,” within 
the meaning of section 212 (a) of the Economy Act of June 30, 1932 
(47 Stat. 406). 

The officers of the United States Soldiers’ Home, under section 212 (a) 
of the Economy Act, supra, may now elect whether they will accept 
the retired pay or the pay of the civilian position. 

Where officers of the Soldiers’ Home elect to accept retired pay instead 
of the pay of the civilian office, it would seem that they may be re- 
quired to refund payments heretofore made in excess of those pro- 
vided by law, but administrative determination of the right of the 
Government to recover the excess payments will avail nothing unless 
the officers concerned will accept such determination and voluntarily 
make restitution. 

Funds of the United States Soldiers’ Home are not ‘‘paid from the 
Federal Treasury”? within the meaning of section 104 (a) of the 
Economy Act of June 30, 1932, and hence section 105 (d) of that Act 
providing for reductions in compensation for the fiscal year ending 
June 30, 1933, did not apply to the officers and employees of the 
Home. 


DEPARTMENT OF JUSTICE, 
May 16, 1933. 


Sir: I have the honor to comply with your request of April 
25, 1933, for my opinion upon the questions hereinafter indi- 
cated which have arisen in connection with the United States 
Soldiers’ Home at Washington, D. C. 

The Home was established by the Act of March 3, 1851, 
c. 25, 9 Stat. 595. The statute, as amended, (U.S.C. Title 
24, Secs. 41-60) sets apart for its support all stoppages or 
fines adjudged against soldiers by court martial, with speci- 
fied exceptions, forfeitures on account of desertion, and un- 
claimed moneys belonging to the estates of deceased soldiers; 
donations are authorized and received; and monthly contri- 
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butions were made by officers and enlisted men of the army 
during many years. These moneys are held in a special 
account in the United States Treasury, and the permanent 
funds bear interest. 

All officers of the Home, including a Governor, a Deputy 
Governor and a Secretary, are appointed and may be re- 
moved by the President of the United States. A Board of 
Commissioners is provided, to make monthly inspections, 
to examine and audit the accounts, to establish regulations, 
which must be submitted to the Secretary of War for ap- 
proval, and to do other things necesary for the government 
and interests of the Home. The Inspector-General of the 
army is required to make yearly visits and inspections. 

Specified major expenditures require the prior approval of 
the Secretary of War. The Commissioners and the Inspector- 
General are required to make annual reports to the Secre- 
tary, to be published and transmitted to Congress, and the 
Secretary is authorized “to call for and require any omitted 
facts which in his judgment should be stated.” 

The questions which you submit and my views thereon 
are as follows: 

“1. May the Secretary of War issue to the Board of Com- 
missioners or to the officers of the Soldiers’ Home, instruc- 
tions relating to their official duties, or is his power so limited 
by failure of the statutes to grant specific authority that 
his supervision of the conduct of the Home is largely limited 
to the making of recommendations to the President for the 
removal of officers of the Home and to initiation of disci- 
plinary actions against the members of the Board of Com- 
missioners should facts warrant such action? ” 

The Judge Advocate General has concluded that “the 
Secretary has authority to take action with the view to the 
correction of abuses or errors in the management of the 
Home, its funds, property and personnel, when the report of | 
the Inspector-General or the reports of the Commissioners in- 
dicate the necessity for such action,” but that he “is without 
power to take active part in the management of the Home, 
or to issue instructions tending to impair the Board of Com- 
missioners’ discretionary powers of management, so long 
as the Board’s actions are not in violation of law or of the 
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regulations for the general and internal direction of the 
institution established pursuant to law.” 

I concur in these general conclusions of the Judge Advo- 
cate General. It is not plain, however, to what extent, if at 
all, the Secretary’s action might go beyond calling any such 
errors or abuses to attention and suggesting remedies. The 
precise limits of his authority, I think, cannot properly be 
determined except as occasions may arise and suggest partic- 
ular steps. 

“2. Is it lawful for the officers of the Soldiers’ Home to 
employ, either permanently or temporarily, civilians who 
have been retired for age in accordance with the Civil Ser- 
vice Retirement Act?” 

In view of my conclusion concerning your question No. 3, 
infra, and since it appears that the persons concerning 
whom the question arose were removed from the service 
several months ago, it does not appear necessary to consider 
further the application or nonapplication to them of the 
automatic retirement provisions. 

“3. If the preceding question is answered in the negative, 
may the amounts paid the six employees referred to above 
from July 1, 1932, to the dates of their respective separations 
from employment, be recovered from those persons? ” 

It has been determined that a person actually filling an 
office or employment and performing the duties thereof is 
at least a de facto officer or employee and entitled to the 
compensation provided therefor, and that such compensation 
if paid cannot be recovered. JMzller v. United States, 19 
Ct. Cls., 338, 354; United States v. Royer, 268 U.S. 394, 398. 

“4. Do the officers of the United States Soldiers’ Home, 
namely, the governor, deputy governor, and secretary there- 
of, hold ‘a civilian officer or position * * * under the 
United States Government’ within the meaning of section 
212 (a) of the Act of June 30, 1932, cited above? ” 

The Section mentioned (47 Stat. 382, 406) reads as 
follows: 

“Sec. 212. (a) After the date of the enactment of this 
Act, no person holding a civilian office or position, appoin- 
tive or elective, under the United States Government or the 
municipal government of the District of Columbia or under 
any corporation, the majority of the stock of which is 
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owned by the United States, shall be entitled, during the 
period of such incumbency, to retired pay from the United 
States for or on account of services as a commissioned 
officer in any of the services mentioned in the Pay Adyjust- 
ment Act of 1922 (U.S.C., title 37), at a rate in excess of 
an amount which when combined with the annual rate of 
compensation from such civilian office or position, makes 
the total rate from both sources more than $3,000; and 
when the retired pay amounts to or exceeds the rate of 
$3,000 per annum such person shall be entitled to the .pay 
of the civilian office or position or the retired pay, whichever 
he may elect. As used in this section, the term ‘ retired 
pay’ shall be construed to include credits for all service 
that lawfully may enter into the computation thereof.” 

Attorney General Crittenden, in an opinion of July 12, 
1851, 5 Op. 398, held that the Act establishing the Soldiers’ 
Home had not created a corporation, and that the Com- 
missioners “ are but public officers and agents to administer 
the funds appropriated.” Regarding this precedent and 
considering that the officers are appointed by the President 
and perform duties of public and civil nature prescribed 
by Congress, I must agree with the conclusion of the Judge 
Advocate General that they are, within the meaning of 
the statute, persons “holding a civilian office or posi- 
tion * * * under the United States Government; ” and 
this conclusion is strengthened by consideration of the 
intended broad scope of the statute, expressly worded to 
apply even to corporations in which the United States is 
a majority stockholder. 

“5. If the preceding question be answered in the affirma- 
tive, may the officers concerned now elect, under the section 
cited in the preceding paragraph, to receive the retired pay 
of their grades in place of the compensation from the funds 
of the Home? ” 

I agree with the conclusion of the Judge Advocate Gen- 
eral that these officers may now elect whether they will 
accept the retired pay or the pay of the civilian position. 

“6. If question 4 be answered in the affirmative, may 

the officers concerned be required to refund to the Soldiers’ 


Home the pay received from the funds of the Home since 
July 1, 1982?” 
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The Judge Advocate General’s conclusion, that these offi- 
cers may now be required to refund payments heretofore 
made in excess of those provided by law, would seem to 
accord with the holding in United States v. Burchard, 125 
U.S. 176, 180, although the Court expressly reserved the 
question whether the Government might under any circum- 
stances be precluded from recovering excess payments made 
under a mistake of law. 

Administrative determination of the right of the Govern- 
ment to recover the excess payments will avail nothing, how- 
ever, unless the officers concerned will accept such determina- 
tion and voluntarily make restitution. McCarl v. Coa, 8 F. 
(2d) 669, 670; McCarl v. Pence, 18 F. (2d) 809, 811; Smzth 
v. Jackson, 246 U.S. 388, 391. The following excerpt from 
McCarl v. Cow will illustrate the principle: 

“The Comptroller General has mistaken his remedy. 
Instead of recovering for the United States the sum deemed 
to be due by an imperial fiat—let this be done—without 
hearing the parties in interest, he should have instituted a 
suit in a court of justice.” | 

“7, Did the officers and employees of the Soldiers’ Home 
prior to April 1, 1983, come within the definition of ‘ officer 
and employee’ contained in Section 104 (a) of the Act of 
June 30, 1932, in so far as part or all of their compensation 
was derived from the funds of the United States Soldiers’ 
Home? ” 

Section 104 (a) defined “officer” and “employee” to 
mean “any person rendering services in or under any 
branch or service of the United States Government or the 
Government of the District of Columbia,” excepting, among 
others, “ public officials and employees whose compensation is 
derived from assessments on banks and/or is not paid from 
the Federal Treasury ” (47 Stat. 400). Section 105 (d) pro- 
vided for reductions in compensation paid such “ officers ” 
and “ employees ” during the fiscal year ending June 30, 1933, 
but was repealed effective April 1, 1933, by the Act of March 
20, 1933 (48 Stat. 14). 

As pointed out by the Judge Advocate General, it has pre- 
viously been determined that the funds of the Soldiers’ 
Home are held in the treasury rather as trust funds than as 
ordinary public moneys (20 Op. 350, 855), and section 105 (d) 
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of the Economy Act was interpreted and administered during 
the period that it was effective as not applying to employees 
whose compensation was derived from trust fund deposits 
and therefore not paid from appropriations from the general 
fund of the Treasury (12 Dec. Comp. Gen. 69-70, 200-202). 
Interpreting the statute in the light of these rulings and the 
practice thereunder, sections 104 (a) and 105 (d) did not 
apply to the officers and employees of the Home. 

You will understand, of course, that this has reference 
only to the question of payments made during the effective 
period of Section 105 (d) of the Act of June 30, 1932, and 
has no reference to the Act of March 20, 1933, which the 
Comptroller General has concluded is broader in scope and 
applies to officers and employees not affected by the prior 
statute (Dec. April 7, 11, 20, 1933, Nos. A-48262, A-48294, 
A-48441). 

I am returning herewith all documents submitted with 
your letter except the opinion of the Judge Advocate 
General. 

Respectfully, 
J. CRAWFORD BIGGS, 
Actiny Attorney General. 
To the Secretary or War. 


APPOINTMENT OF ADVISER TO THE ADMINISTRATOR OF 
THE AGRICULTURAL ADJUSTMENT ADMINISTRATION 


Under the provisions of section 10 (g) of the Agricultural Adjustment 
Act (48 Stat. 37), a person cannot be appointed as an adviser to 
the Administrator of the Agricultural Adjustment Administration 
and continue as a partner in a private banking firm which is engaged 
in buying and selling on the market cotton and cotton futures and in 
certain other activities indicated herein. 


DEPARTMENT OF JUSTICE; 
May 19, 1933. 
Sir: I have the honor to refer to your letter of May 18, 
1933, in which you state that Mr. George Peek, Administra- 
tor of the Agricultural Adjustment Administration, wishes 
to appoint Mr. (A) to act as one of his advisers, and you 
desire to be advised whether his appointment would be in 
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violation of Section 10 (g) of the so-called Agricultural 
Adjustment Act of May 12, 1933 (Public No. 10), which 
provides: 

“No person shall, while acting in any official capacity in 
the administration of this title, speculate, directly or indi- 
rectly, in any agricultural commodity or product thereof, to 
which this title applies, or in contracts relating thereto, or 
in the stock or membership interests of any association or 
corporation engaged in handling, processing, or disposing of 
any such commodity or product. Any person violating this 
subsection shall upon conviction thereof be fined not more 
than $10,000 or imprisoned not more than two years, or 
both ” (48 Stat. 37). 

In this connection, you state: 

“Mr. (A) is a partner in the private banking firm of (B). 
This partnership includes in its activities the buying and 
selling on the market of cotton and cotton futures, as well as 
all other commodities dealt in on exchanges. It also buys 
and sells in the market, on the exchanges, shares of stock in 
corporations owning chain stores, and department stores, or 
otherwise engaged in handling or disposing of agricultural 
commodities and products thereof. The same partnership 
also acts as manager for the (C) Corporation, an investment 
trust, which buys and sells commodities including agricul- 
tural commodities, and shares of stock of corporations of the 
character above indicated ; the fees received for such manage- 
ment are based upon the profits of the (C) Corporation. 

“It is proposed that Mr. (A) be designated to act in con- 
nection with the administration of the so-called Agricultural 
Adjustment Act, approved May 12, 1933. Mr. (A) would be 
appointed by Mr. Peek the Administrator, with the approval 
of the Secretary of Agriculture, and would receive compen- 
sation. His functions would be advisory and he would have 
no power to take any official action or to give any orders 
which would have official effect.” 

You suggest that the partnership of (B) “may not specu- 
late” in the manner described in subsection (g). It is be- 
lieved that the meaning of the word “speculate” is well 
understood. United States v. Kettenbach, et al, 208 Fed. 
209; Outlook Farmers’ Elevator Company v. American Sure- 
ty Company, 223 Pac. 905. In the first of these cases, it was 
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contended that the patents involved therein should be de- 
clared fraudulent and void on the single ground that the evi- 
dence established the fact that the entrymen applied to pur- 
chase the lands described in their entries for the purpose of 
speculation, Section 2 of the Act of June 3, 1878, requiring 
the entryman to set forth in his sworn statement, among 
other things: 

‘ That he does not apply to purchase the same (the land) 
on speculation, but in good faith to appropriate it to his 
own exclusive use and benefit.” 

In answer to this contention, the Circuit Court of Appeals 
for the Ninth Circuit said (p. 218) : 

“The definition of the word ‘speculation’ is given by 
Webster as ‘ the act or practice of buying land, goods, shares, 
etc., in expectation of selling at a higher price.’ It may be 
conceded that, when the entrymen made entry of the lands 
in controversy, it was with the expectation that they would 
sell them at a higher price; but we are not required to dis- 
pose of these appeals upon these words of the statute.” 

The second of the cases cited involved an action by an 
elevator company against its former manager and his surety 
for funds misappropriated by the manager in grain gam- 
bling. In the course of its opinion in that case, the Court 
said (p. 910): 

“In this connection it is interesting to observe that de- 
fendants offered to prove by Brown that, ‘if an elevator 
company buys grain, and holds the same without hedging 
at their elevator for some time before selling the same, this 
is out of the ordinary way of doing business, and consti- 
tutes speculating in grain’; and again they offered to prove 
by the same witness that between July 1, 1915, and June 30, 
1916, he bought grain for the elevator company and held 
the same for a rising market without hedging, and that such 
transaction ‘ constitutes speculating and gambling in grain’; 
that these transactions were known to the stockholders of 
the elevator company; that they accepted the profits derived 
from them, ordered the balance due to the commission house 
paid, and the remaining profits distributed as dividends, 
gave a vote of thanks to Brown, and employed him for an- 
other year. We think it would be safe to say that every 
transaction in grain by an elevator company is speculative. 
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The word ‘speculate’ means ‘ the act or practice of buying 
land, goods, shares, etc., in expectation of selling at a higher 
price.’ Webster’s International Dictionary. The elements 
which distinguish hedging, option, and future transactions, 
as such, from gambling transactions are set forth fully in 
Benson-Stabeck Co. v. Reservation Farmers’ Grain Co., 62 
Mont. 254, 205 Pac. 651, and need not be repeated here. It 
would impeach the intelligence of any sane person to insist 
that the tranaction described by Brown constituted gambling 
as that term is ordinarily understood.” 

You invite attention to the fact that subsection (g) begins 
with the words “no person shall, etc.”, and you suggest that 
even if it were true that the firm of (B) speculates in the 
manner indicated in subsection (g), it might perhaps be 
argued that Mr. (A) will not, in his own person, speculate 
in that manner, as the “ speculation ”, if any, will not be by 
Mr. (A). 

Partnerships deal directly and consequently the act of a 
partnership within the scope of the partnership, is the act 
of all the partners. Subsection (g) not only disqualifies any 
“ person ” speculating “ directly ” but also “indirectly ”. If 
Mr. (A) continues as a partner of (B), itis my opinion that 
he will be speculating, at least, “ indirectly ” within the 
meaning of that term as used in subsection (g). 

You raise a further question as to whether Mr. (A) will be 
“ acting in any official capacity in the administration of ” the 
Agricultural Adjustment Act. You observe that subsection 
(a) of Section 10 provides that “ The Secretary of Agricul- 
ture may appoint such officers and employees * * * and 
such experts as are necessary to execute the functions vested 
in him by this title ”, and that subsection (e) provides that 
“The action of any officer, employee, or agent in determin- 
ing the amount of and in making any rental or benefit pay- 
ment shall not be subject to review by any officer of the 
Government other than the Secretary of Agriculture or 
Secretary of the Treasury ”; and you suggest that the word 
“ official ” refers to the act of an officer as distinguished from 
an employee, expert, or agent, inasmuch as Section 10 makes 
a differentiation between officers and other persons perform- 
ing duties under the Act. 
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In United States v. Van Leuven, 62 Fed. 62, the Court con- 
sidered the question as to whether a member of a board of ex- 
amining surgeons appointed by the commissioner of pen- 
sions, though not an “ officer of the United States”, was yet 
a person acting for or on behalf of the United States in an 
“ official capacity ”, within the meaning of Section 5501 of 
the Revised Statutes, relating to bribery, which, as far as 
material here, provides: 

“ Every officer of the United States and every person act- 
ing for or on behalf of the United States, in any official ca- 
pacity under or by virtue of the authority of any department 
or office of the government thereof.” 

In answering this question in the affirmative, Judge 
Shiras said (p. 65): | 

“Tt is urged in argument that this provision of the stat- 
ute requires that the person must act in an official capacity 
and that this requirement can only be met when the person 
is an ‘ officer ’, as that term is defined in U.S. v. Germaine. 
This construction would wholly destroy the force of the 
second definition in section 5501. If no person can act in 
an official capacity, except an officer, and no one can be an 
officer, except one appointed in the mode provided in section 
2, art. 2, of the constitution, then it was useless to place in 
section 5501 any other definition than that of the opening 
words, to wit, ‘Every officer.’ It is clear, however, that 
congress intended to include within the section persons other 
than those who were technically ‘officers of. the United 
States ’; as that term is defined by the supreme court. The 
section includes all persons acting for or on behalf of the 
United States, under or by virtue of the authority of any 
department or office of the government, in an official capac- 
ity. The commissioner of pensions 1s appointed by the 
president, with the approval of the senate. Section 470, R. 
S. He is therefore, technically, an officer of the United 
States, although not the ‘ head of a department ’, as that term 
is used in section 2, art. 2, of the constitution. The branch 
of the public service placed under his management is an 
office, and is so repeatedly designated in the statutes of the 
United States. See sections 4721, 4747, 4748, 4776, R. S. 
By section 4 of the act of July 25, 1882, the commissioner 
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of pensions is authorized to appoint surgeons to examine 
pensioners and claimants for pensions, or increase thereof; 
and he is authorized to organize boards of surgeons, to con- 
sist of three members, at such points in the states as he may 
deem necessary. Thus, we find that the commissioner of 
pensions is an officer of the government in charge of the 
office of the government which deals with pension matters; 
that the commissioner has the authority to appoint examin- 
ing surgeons, and to organize examining boards of surgeons. 
Therefore, the persons thus appointed act under or by vir- 
tue of the authority lawfully exercised by the pension office 
through its head, the commissioner, the same being an office 
of the government. The authority under which they act is 
derived from the office of pensions, and their action is ofh- 
cial, in that they act on behalf of an office of the govern- 
ment; and they act in an official capacity, because they are 
representatives of the pension office, and their services are 
in aid of the official duties committed to that office. A per- 
son may act in an official capacity because he is an officer law- 
fully appointed and qualified, and acts as such, or he may 
act in an official capacity because he lawfully performs 
duties which are of an official character.” 

Viewing section 10, particularly the language of sub- 
section (g) “No person * * * acting in any official ca- 
pacity ”, in the light of Judge Shiras’ decision, it would seem 
to be quite clear that Congress did not intend to limit the 
word “ official ” as used in subsection (g), to “ officers ”. The 
fact that Congress used the word “ person” clearly indi- 
cates an intention that the word “ official ” was not intended 
to be limited to officers, since if Congress had so intended it 
would have used the word “ officer” in lieu of the word 
“ person ”. 

Under all the circumstantes, it is my opinion that Mr. 
(A) can not be appointed as an adviser to Mr. Peek and 
continue as a partner of (B) without violating Section 10 
(g) of the Agricultural Adjustment Act. 

Respectfully, 
J. CRAWFORD BIGGS, 
Acting Attorney General. 


To the SECRETARY OF AGRICULTURE. 
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CONSTRUCTION OF EXECUTIVE ORDER FORBIDDING 
THE HOARDING OF GOLD 


The Executive Order of April 5, 1933, forbidding the hoarding of gold 
coin, gold bullion, and gold certificates, does not apply to those 
who within the continental United States hold gold in custody or 
in trust for nonresident alien owners. 

The Executive order, supra, does apply to gold physically located 
within the continental United States and owned by a nonresident 
alien who has entered the United States while said order is in effect. 

The Executive order, supra, does not apply to gold physically located 
outside the continental United States owned by a citizen thereof, 
residing in the United States, or by a partnership, association or 
corporation organized under the laws of the United States or of any 
State and having its principal place of business in the United States. 


DEPARTMENT OF JUSTICE, 


May 25, 1933. 


S1r: I have the honor to acknowledge receipt of your let- 
ter of April 30, 1933, enclosing a copy of a memorandum of 
the Solicitor of the Treasury rendered in connection with 
certain questions arising in the administration of the Emer- 
gency Banking Act of March 9, 1933, Public No. 1, 78rd 
Congress, and the Executive Order of April 5, 1933, for- 
bidding the hoarding of gold coin, gold bullion, and gold 
certificates “ within the continental United States ”, in which 
letter you request my opinion with respect to the questions 
referred to in the Solicitor’s memorandum. From the So- 
licitor’s memorandum it appears that you desire my opinion 
whether the Executive Order of April 5, 1933, applies to— 

(1) Gold physically located within the continental United 
States and (a) held in custody for a non-resident alien owner 
or (b) held in trust for a non-resident alien. 

(2) Gold physically located within the continental United 
States and owned by a non-resident alien who has entered 
the United States since the effective date of the Executive 
Order. | | 

(3) Gold physically located outside the continental United 
States owned by a citizen of the United States, residing in 
the United States, or by a partnership, association or corpo- 
ration organized under the laws of the United States or of 
any State and having its principal place of business in the 
United States. 
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The Executive Order of April 5, 19383, supra, was issued 
pursuant to section 5(b) of the Act of October 6, 1917 (40 
Stat. 415), as amended by section 2 of the Emergency Bank- 
ing Act of March 9, 1933 (48 Stat. 1), which provides that— 

“During time of war or during any other period of na- 

tional emergency declared by the President, the President 
may, through any agency that he may designate, or other- 
wise, investigate, regulate or prohibit, under such rules and 
regulations as he may prescribe, by means of licenses or 
otherwise, * * * export, hoarding, melting, or earmark- 
ing of gold or silver coin or bullion or currency, by any 
person within the United States or any place subject to the 
jurisdiction thereof * * *,.” (48 Stat. 1.) 
The questions presented by your inquiry do not involve the 
construction of the statute or raise any problems as to the 
power of the President under the statute. They involve the 
construction of the Executive Order. | 

Some uncertainty may arise from the generality of the 
questions presented and the resulting necessity for qualify- 
ing my answers thereto. It is for this reason that my 
predecessors have declined to express opinions upon ques- 
tions propounded by the heads of the executive departments 
unless the questions arise for decision in the department upon 
actual facts which are set forth in the request for an opin- 
ion. 23 Op. 830; 23 Op. 472; 24 Op. 59; 24 Op. 102; 26 Op. 
378; 28 Op. 417, 418; 32 Op. 270. Nevertheless, being aware 
that actual cases presenting the general questions above 
stated are now pending before you for decision, I shall un- 
dertake to answer such questions with certain qualifications 
which I shall indicate. See 29 Op. 588. 

The Executive Order of April 5, 1933, is in terms made 
applicable only to the owners of gold coin, gold bullion, and 
gold certificates, hereinafter referred to collectively as 
“gold”. Section 2 of the Executive Order provides that— 

“ All persons are hereby required to deliver * * * all 
gold coin, gold bullion, and gold certificates now owned by 
them or coming into their ownership * * *,” [Italics 
supplied. | 

Section 3 of the order provides that— 

“ Until otherwise ordered any person becoming the owner 
of any gold coin, gold bullion, or gold certificates * * * 
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shall * * * deliver the same in the manner prescribed 
in section 2 * * *,” [Italics supplied.] 

Similar expressions are used in other parts of the Order. 
Thus, in section 7 reference is made to the “delivery of 
gold coin, gold bullion, or gold certificates by the owners 
thereof”, and in section 2 (a) and section 2 (b), respectively, 
reference is made to “the usual trade requirements of 
owners mining and refining such gold’, and to “ gold coin, 
and gold certificates * * * belonging to any one per- 
son.” [Italics supplied.] 

The Executive order therefore operates in personam not 
im rem, upon the persons designated in the order rather 
than upon the gold required to be delivered by the order. 
[t is applicable only to hoarding “ within the continental 
United States ” and is directed only to persons (including, 
of course, individuals, partnerships, associations and cor- 
porations), who owned gold on the effective date of the 
order or who thereafter become the owners of gold. Such 
language does not include a bare custodian, and accordingly 
those who within the continental United States hold gold in 
custody for non-resident alien owners are not required to 
comply with its terms by surrendering the gold thus held. 

For like reasons I am of the opinion that those who hold 
gold in trust for non-resident alien owners are not required 
to comply with the terms of the order. The word “ owner ” 
is a comprehensive term and its precise meaning varies ac- 
cording to the context in which it 1s used and the subject 
matter involved. Hyde v. Shine, 199 U.S. 62, 82; Glover v. 
United States, 164 U.S. 294, 297; Coombs v. People, 198 Ill. 
586, 588; Guild v. Prentis, 83 Vt. 212, 214, 215. No doubt 
the literal meaning of the word is broad enough to include 
a trustee or one who holds merely a bare legal title (see 
Board of Hudson River Regulating District v. Fonda J. & 
G. BR. Co., 249 N.Y. 445; People v. Village of Lombard, 319 
Ill. 56), but ordinarily the word “ owner” is used to indi- 
cate a person in whom an interest 1s vested for his own bene- 
fit, or one who has dominion over and the right to enjoyment 
of the thing in question. As the Supreme Court said in 
Hyde v. Shine, 199 U.S. 62, 82, supra, the word “ implies 
something more than a bare legal title.” (See United States 
v. Ninety-nine Diamonds, 189 Fed. 961, 971 (C.C.A. 8th) ; 
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In re Fulham’s Estate, 96 Vt. 808, 317-818; In re Smithfield 
City, 70 Utah 564, 567-568; Chicago v. Sullivan Machinery 
Co., 269 Ill. 58, 69-70; Stone v. New England Box Co., 216 
Mass. 8, 10-11; see also Restatement of the law of Trusts, 
tentative draft No. 1, section 2 (d)). In this sense of the 
word “owners” the Executive order would have no appli- 
cation to one who merely holds the bare title to gold in trust 
for another. 

The use throughout the order of the words “ own own- 
ership ”, “ owner ”, and “ belonging ”, seems clearly to nega- 
tive an intention that the order should be applicable to a 
mere holder, possessor, or custodian of gold, or to one who 
holds only the bare legal title to gold without any right of 
enjoyment thereof. It is true that section 2 (c) of the 
Executive order expressly excepts from the operation 
thereof gold “held in trust for a recognized foreign gov- 
ernment or foreign central bank or the Bank for Interna- 
tional Settlements.” While this express exception of certain 
gold held “in trust” might in a different context indicate 
an intention to include within the scope of the order all 
other gold held in trust, the inference that so arises falls 
far short of overcoming the express provisions of the order 
indicating a contrary intention. If there were any doubt as 
to the soundness of this conclusion, and I do not think there 
is, such doubt would have to be resolved in favor of the view 
which I have expressed. The Executive order is penal 
and under well established rules of construction a violation 
of such an order must be shown to be plainly within the 
terms thereof. See Fasulo v. United States, 272 U.S. 620, 
629. 

If, however, a non-resident alien owner of gold held for 
him by a mere custodian within the United States enters 
the United States, it is my opinion that he would come im- 
mediately within the purview of the Executive order. The 
order manifests no intention that it should be restricted to 
citizens of the United States or to domestic corporations, 
partnerships, and associations. On the contrary, it is plain- 
ly applicable to all persons, corporations, partnerships, and 
associations, who are present within the continental United 
States and who own or who acquire the ownership of gold 
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while the order is in effect. In some cases the result would 
be the same if the gold were held in trust for a non-resident 
alien owner who comes to this country, but in every case 
of that kind the question would turn upon the terms of the 
particular trust. If such cases arise I shall be glad to advise 
you if you will submit the facts in the particular case. 

In my opinion the Executive order does not apply to gold 
physically located outside the continental United States, 
owned by a citizen thereof, residing in the United States, or 
by a partnership, association or corporation organized under 
the laws of the United States or of any State and having its 
principal place of business in the United States. The first 
paragraph of the Executive Order of April 5, 1933, provides 
that— 

“JT, Franklin D. Roosevelt, * * * do hereby pro- 
hibit the hoarding of gold coin, gold bullion, and gold cer- 
tificates within the continental United States * * *.” 
[Italics supplied. ] 

A citizen of the United States, or a domestic corporation, 
partnership, or association owning gold physically located 
outside the United States may be guilty of “ hoarding”, as 
that term is defined in the Executive order, but he or it is 
not guilty of hoarding “within the continental United 
States.” The order, being penal in character, will admit of 
no other construction. 

Respectfully, 
J. CRAWFORD BIGGS, 
Acting Attorney General. 


To the SECRETARY OF THE TREASURY. 


ERRONEOUS REFERENCE TO SECTION OF STATUE 


Section 1, Title III, of the Act of March 20, 1933 (48 Stat. 16), which 
amends certain provisions of the Treasury and Post Office Appro- 
priation Act of March 3, 1933 (47 Stat. 1519), refers erroneously to 
section 17 of the latter Act as containing the provisions amended, 
instead of section 16. Held that such erroneous reference does not 
affect the scope of the amendment of existing legislation provided 
in section 1, Title III, of the Act of March 20, 1933, supra. 
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DEPARTMENT OF JUSTICE, 
May 27, 1933. 

Srr: I have the honor to refer to your letter of May 27, 
1933, requesting my informal opinion upon a question of the 
construction of Section 1, Title III of the Act of March 20, 
1933 (48 Stat. 16). Section 1 amends Sections 407 and 409 
of Title IV of Part II of the Legislative Appropriation Act, 
fiscal year 1933. These sections were amended by Section 16 
of the Treasury and Post Office Appropriation Act approved 
March 3, 1988. Section 1, Title III of the Act of March 20, 
1933, through error refers to the amending provision of the 
Treasury and Post Office Appropriation Act as Section 17. 
Your question is whether this erroneous reference to Section 
17, instead of Section 16, affects the meaning and operation 
of Section 1, Title III of the Act of March 20, 1933. 

The reference to particular amending provisions of the 
Treasury and Post Office Appropriation Act seems to have 
been quite unnecessary to the validity of the amendment of 
existing legislation affected by Section 1, Title I1I of the Act 
of March 20, 1933. The amendment is a specific enactment, 
and upon the familiar principle of statutory construction 
that the last statute in point of time dealing with the par- 
ticular subject matter is controlling, earlier inconsistent pro- 
visions are to be regarded as impliedly repealed. 

Further, as the reference to the particular section of the 
Treasury and Post Office Appropriation Act was inserted 
solely for the purpose of identifying the earlier legislation, 
and hence may be regarded as surplusage, the error in the 
reference to Section 17 of that Act may be disregarded. 
There seems to be no possible doubt that it was the intention 
of Congress to amend all existing legislation dealing with 
the subject matter covered by Section 1, Title III of the 
Act of March 20, 1933. 

Accordingly, it is my opinion that the erroneous reference 
to Section 17 of the Treasury and Post Office Appropriation 
Act in the Act of March 20, 1933, does not affect the scope of 
the amendment of existing legislation provided in Section 1. 

Respectfully, 
HOMER CUMMINGS. 


To the DIRECTOR OF THE BupceET. 
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PUERTO RICO—VALIDITY OF BOND ISSUE 


The proposed issue by the Government of Puerto Rico of bonds of the 
face value of $150,000, the proceeds from the sale of which are to be 
used in the payment of the principal of, and interest on, bonds pre- 
viously issued and sold for the construction, operation, and mainte- 
nance of the Isabela Irrigation System, being authorized by Congress 
and by Joint Resolution No. 12 of the Legislature of Puerto Rico 
of July 3, 1929, as amended by the Act of the Legislature of Puerto 
Rico of April 28, 1933, and all statutory requirements regarding the © 
issue and sale of the bonds having been complied with, said bonds, 
when issued in the amount and form proposed, will constitute valid 
and binding obligations of the people of Puerto Rico. 


DEPARTMENT OF JUSTICE, 
May 29, 1933. 


Sir: I have the honor to acknowledge receipt of your let- 
ter of May 16, 1983, stating that your Department has been 
authorized to sell for the account of the Government of 
Puerto Rico bonds of the face value of $150,000, the pro- 
ceeds of which are to be used in the payment of the principal 
of, and interest on, bonds previously issued and sold for 
the construction of the Isabela Irrigation System and of 
the costs of maintenance and operation of said system until 
such time as the funds necessary for such purposes shall 
be produced from assessments levied upon lands included 
within the irrigation district. 

The proposed bonds are to be isued under authority con- 
tained in section 3 of the Act of Congress approved March 
2, 1917, entitled “An Act To provide a civil government 
for Puerto Rico, and for other purposes,” as amended by 
the Act of March 4, 1927 (c. 145, 39 Stat. 951, 953; c. 503, 
44 Stat. 1418; U.S.C., Title 48, Secs. 741, 745), and Joint 
Resolution of July 3, 1929 (Laws, P.R., 1929, p. 56), as 
amended by the Act of April 28, 1933, of the Legislature of 
Puerto Rico (Laws, P. R., 1933, p. 244). | 

The validity of several prior instalments of the bonds 
authorized by the Joint Resolution of July 3, 1929, has 
previously been sustained. (86 Op. 107, 378, 469; 37 Op. 
80.) The Act of April 28, 1933, has amended the Joint 
Resolution only in the matter of the dates upon which sub- 
sequent instalments shall be issued. 
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You state that the bonds are to be issued and sold by you 
at the request of the Treasurer of Puerto Rico, in coupon 
form, in the denomination of $1,000 each, to be dated July 1, 
1933, and to bear interest at the rate of 5 per centum per 
annum, payable semi-annually on January 1, and July 1, of 
each year, the principal thereof to be payable at the Treas- 
ury of the United States in series of $70,000 on July 1, 1972, 
~ and $80,000 on July 1, 1973. A copy of the form of the pro- 
posed bond is submitted with your letter and you request 
my opinion upon the legality of the issue. 

Section 3 of the Act of March 2, 1917, as amended, 
provides: : 

“* * * and when necessary to anticipate taxes and 
revenues, bonds and other obligations may be issued by 
Puerto Rico or any municipal government therein as may 
be provided by law, and to protect the public credit: Pro- 
vided, however, That no public indebtedness of Puerto Rico 
and the municipalities of San Juan and Ponce shall be al- 
lowed in excess of 10 per centum of the aggregate tax valua- 
tion of its property * * *. In computing the indebted- 
ness of the people of Puerto Rico, municipal bonds for the 
payment of interest and principal of which the good faith of 
the people of Puerto Rico has heretofore been pledged and 
bonds issued by the people of Puerto Rico secured by bonds 
to an equivalent amount of bonds of municipal corpora- 
tions or school boards of Puerto Rico shall not be counted, 
but all bonds hereafter issued by any municipality or sub- 
division * * * for which the good faith of the people 
of Puerto Rico is pledged shall be counted.” 

Your letter and the documents submitted by you show 
that the aggregate assessed valuation of real and personal 
property in Puerto Rico on April 21, 19338, amounted to 
$315,362,579, that on the said date there were outstanding 
bonds of the Government of Puerto Rico of the face value 
of $28,529,000, and notes evidencing temporary loans of the 
face value of $850,494.54, that since the amendatory Act of 
March 4, 1927, the good faith of the people of Puerto Rico 
has been pledged to the payment of principal and interest 
on outstanding municipal bonds aggregating $1,299,500, 
which under the statute must be added to the foregoing, 
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making a total of $30,678,994.54. From this amount, how- 
ever, there is to be deducted $687,118.24, representing the 
amount accumulated in the various sinking funds, pledged 
by statute and applicable only to the payment of unmatured 
obligations included in the foregoing total figures. (35 Op. 
9, 14; 37 id. 30, 32.) This makes a net total of $29,991,867.30 
to be considered as the present indebtedness of the Govern- 
ment of Puerto Rico within the meaning of the Act of Con- 
gress, and the contemplated issue will not increase this to 
an amount beyond 10 per centum of the aggregate of the 
revised assessed valuation, the maximum permitted by law. 

Sections 8 and 4 of the Joint Resolution, as amended, 
supra, provide: 

“ SrcTion 3. For the purpose of providing funds for the 
payment of principal of, and interest on, the bonds already 
issued and sold for the construction of the irrigation sys- 
tem, as well as for the operation and maintenance of said 
system until such time as the funds necessary for these pur- 
poses are produced by such assessments as may be levied 
on irrigated lands, as hereinbefore provided, and by the pro- 
ceeds of other receipts, derived from said system, the. Treas- 
urer of Puerto Rico is hereby authorized, empowered and 
directed to issue bonds of The People of Puerto Rico to the 
amount of one million, two hundred and fifty thousand 
(1,250,000) dollars, or such part thereof as may be necessary. 

“ Section 4. Said bonds shall be sold on such terms as may 
be most favorable to The People of Puerto Rico and shall be 
issued in series so that the proceeds from the sale thereof 
may be available in the months and amounts stated below: 

$750,000 on January 1, 1930 
150,000 on January 1, 1931 
100,000 on January 1, 1933 
150,000 on July 1, 1933 
100,000 on January 1, 1934” 

It is further provided by the Joint Resolution that the 
bonds may be in coupon or registered form, in denominations 
of one thousand, five thousand and (or) ten thousand dollars, 
shall bear interest at a rate not exceeding five per centum per 
annum, payable semi-annually, and shall be redeemable in 
series on prescribed dates and in prescribed amounts; that 
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the bonds may be sold by the Secretary of War or by the 
Treasurer of Puerto Rico, with the approval of the Governor, 
upon such terms as may be most favorable to the People 
of Puerto Rico, and that the Treasurer with the approval of 
the Governor, under the limitations prescribed therein, shall 
have absolute charge and authority in connection with all 
matters relating to said bonds; that the proceeds from the 
sale of the bonds shall be devoted to the payment of the 
principal of and interest on the bonds theretofore issued and 
sold for the construction of the irrigation system, and of the 
costs of operation and maintenance of the system until suffi- 
cient funds for these purposes are realized from the assess- 
ments levied by the Act. For the payment of both princi- 
pal and interest the good faith of the People of Puerto 
Rico is irrevocably pledged. 

There was transmitted with your letter a statement signed 
by the Treasurer of Puerto Rico, setting forth his determina- 
tions in those matters left to his discretion, and this has 
been approved by the Governor, in accordance with the 
Joint Resolution. 

I find that all the statutory requirements regarding the 
issue and sale of the said bonds have been complied with 
and that the form of bond submitted is in compliance with 
the law and the determinations of the Treasurer, approved 
by the Governor. The form of bond properly recites that 
“under the provisions of section 3 of the Act of Congress, 
approved March 2, 1917, as amended by the Act of March 4, 
1927, this bond is exempt from taxation by the Government 
of the United States, or by the Government of Puerto Rico 
or of any political or municipal subdivision thereof, or by 
any State, Territory, or possession, or by any county, munici- 
pality, or other municipal sub-division of any State, Ter- 
ritory, or possession of the United States, or by the District 
of Columbia.” 

It is therefore my opinion that the bonds, when issued in 
the amount and form proposed, will constitute valid and 
binding obligations of the People of Puerto Rico. 

Respectfully, 
HOMER CUMMINGS. 

To the SECRETARY OF Wak, 


- - —_ 
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PUERTO RICO—ELIMINATION OF GOLD CLAUSE FROM. 
BONDS 


With reference to the contemplated bond issue of the Government of 
Puerto Rico which was approved by the Attorney Genera] in the 
opinion of May 29, 1933 (37 Op. 161), it is required by the Joint Resolu- 
tion of Congress of June 5, 1933 (48 Stat. 112), that the form of the 
bond should be modified so as (1) to eliminate the word ‘‘gold”’ from 
the title in both the bond and the coupons, (2) to eliminate the words, 
with reference to payment, ‘‘in gold coin of the United States of the 
present standard of weight and fineness,’’ and (3) to include in the 
bond a reference to the Joint Resolution of Congress of June 5, 1933, 
supra, as one of the laws under which the bonds were issued. 

The name of the present Governor of Puerto Rico may properly appear 
on the bonds since he will continue in office to and including the 
morning of the day of issue. 


DEPARTMENT OF JUSTICE, 
June 8, 1933. 


Sir: I have the honor to refer to your letter of June 7, 
1933, with further reference to the contemplated bond issue 
of the Government of Puerto Rico which was the subject of 
my opinion of May 29, 1933. Congress has now provided by 
the Joint Resolution of June 5, 1933 (48 Stat. 112), as 
follows: 

“Every provision contained in or made with respect to 
any obligation which purports to give the obligee a right to 
require payment in gold or a particular kind of coin or 
currency, or in an amount in money of the United States 
measured thereby, is declared to be against public policy; 
and no such provision shall be contained in or made with 
respect to any obligation hereafter incurred. Every obliga- 
tion, heretofore or hereafter incurred, whether or not any 
such provision is contained therein or made with respect 
thereto, shall be discharged upon payment, dollar for dollar, 
in any coin or currency which at the time of payment is legal 
tender for public and private debts. Any such provision 
contained in any law authorizing obligations to be issued 
by or under authority of the United States, is hereby re- 
pealed, but the repeal of any such provision shall not invali- 
date any other provision or authority contained in such law.” 

In view of this you now propose to modify the form of the 
bond previously approved by me so as (1) to eliminate the 
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word “gold” from the title in both the bond and the cou- 
pons, (2) to eliminate the words, with reference to pay- 
ment, “in gold coin of the United States of the. present 
standard of weight and fineness,” and (8) to include in 
the bond a reference to the resolution of June 5, 1933, as 
one of the laws under which the bonds are issued. Each of 
these changes has the approval of the Judge Advocate 
General. 

I concur in the conclusion of the Judge Advocate Genera] 
that the contemplated changes are authorized and required 
by the resolution of June 5th. I suggest, however, that the 
reference to the Resolution as “ The Act of Congress, ap- 
proved June 5, 1983 * * *,” might more accurately be 
“The Joint Resolution of Congress,” etc. | 

I also approve the conclusion of the Judge Advocate Gen- 
eral that the name of the present Governor may properly 
appear on the bonds since he will continue in office to and in- 
cluding the morning of the day of issue. 

I am returning herewith the original copy of my opinion 
of May 29, 1938. 

Respectfully, 
HOMER CUMMINGS. 


To the SECRETARY or War. 





MARRIED PERSONS CLAUSE—ECONOMY ACT 


Section 213 of the Economy Act (47 Stat. 382), known as the married- 
persons clause, was intended to establish a general legislative policy 
and is permanent legislation. 

The retention and appointment preference statutes referred to in ques- 
tion 2a (19 Stat. 169; 37 Stat. 413; 41 Stat. 37), are to the extent 
herein indicated in conflict with section 213 of the Economy Act, 
supra, and hence said statutes are to the extent of such conflict 
repealed. 

The statute referred to in question 2b, relating to the employment of 
wives of soldiers and sailors (40 Stat. 956, section 5), is not in con- 
flict with section 213 of the Economy Act, supra, and accordingly 
these statutory provisions may be administered together. 

Section 213 of the Economy Act, supra, applies similarly to cases of 
outright dismissals and to furloughs of more than 90 days, but fur- 
loughs of less than 90 days can be given without reference to the 
civil-service laws relating to reductions in personnel. 
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DEPARTMENT OF JUSTICE, 
June 24, 1933. 


Sir: I have the honor to acknowledge your letter of May 
2, 1933, inclosing a letter and accompanying memoranda 
from the Civil Service Commission relative to the status of 
Section 213 of the Economy Act of June 30, 1932, wherein 
you request my opinion upon the following questions: 

“1. Is section 213 of the Economy Act of June 30, 1932, 
temporary legislation, limited in its effect to the fiscal year 
ending June 30, 1933, or is it permanent legislation, con- 
tinuing in effect until repealed or otherwise modified ? 

“2. In case section 213 of the Economy Act of June 30, 
1932, is held to be permanent legislation, does it, in view of 
the repealing effect of section 802 of the same Act, repeal— 

“(a) the proviso in section 3 of the Act of August 15, 1876, 
19 Stat. 169, U.S. Code, Title 5, sec. 37, and the proviso in 
section 4 of the Act of August 23, 1912, 37 Stat. 413, U.S. 
Code, Title 5, sec. 648 (that constitute the basis in law for 
section 5 of Civil Service Rule XII), which grant in the 
event of reductions of force, including furlough (decision of 
Attorney General, dated December 4, 1929), a right of re- 
tention to certain classes of employees entitled to military 
preference, and Chapter 6 of the Act of July 11, 1919, 41 
Stat. 37, which grants preference in appointments to certain 
classes of ex-service men and women (see sections 1 and 2 of 
Civil Service Rule VI) in so far as such statutes and rules 
would otherwise apply to married employees (or eligibles) 
-in such classes living with husband or wife, such husband or 
wife being also in the service of the United States or the Dis- 
trict of Columbia ? | 

“(b) section 5, chapter 166, of the Act of August 31, 1918, 
40 Stat. 956, U.S. Code, Title 5, sec. 36, which provides that 
‘the wife of a soldier or sailor who served in the World War 
shall not be disqualified for any position or appointment 
under the Government because she is a married woman ’? ” 

Section 213 appears in Part II, Title II of the Legislative 
Appropriation Act for the fiscal year 1933, (c. 314, 47 Stat. 
382, 406; 5 U.S.C., Sections 35a, 37a) entitled “An Act 
Making Appropriations for the Legislative Branch of the 
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Government for the fiscal year ending June 30, 1933, and for 
other purposes,” and provides: 

_ “Jn any reduction of personnel in any branch or service 
of the United States Government or the District of Colum- 
bia, married persons (living with husband or wife) em- 
ployed in the class to be reduced, shall be dismissed before 
any other persons employed in such class are dismissed, if 
such husband or wife is also in the service of the United 
States or the District of Columbia. In the appointment of 
persons to the classified civil service, preference shall be 
given to persons other than married persons living with 
husband or wife, such husband or wife being in the service 
of the United States or the District of Columbia.” 

The so-called Economy Act of June 30, 1932, was enacted 
as Part Il of the annual Legislative Appropriation Act for 
the fiscal year 1938, and was made applicable to all available 
appropriations for the current fiscal year by Section 803 
thereof. Some of the provisions of Part II are by express 
language in force only during the fiscal year 1933, while 
others are specifically made permanent by the use of the 
word “ hereafter ” or the phrase “ after the date of the enact- 
ment of this act.” Section 213, supra, contains no word or 
phrase by which its character may be at once determined and 
being enacted in a part of an annual appropriation act, the 
Civil Service Commission has raised a question as to its con- 
struction as permanent legislation. 

Part II consists of eight titles and taken as a whole, de- 
clares a new legislative program to effect economies in na- 
tional government. Its provisions cover a broad legislative 
field and except where specifically indicated, relate to the 
subject matter of appropriations only to the extent that their 
execution would have the effect of reducing expenses. Ac- 
cordingly Congress enacted Section 803 in order to settle any 
question as to the application of the Economy Act to all 
available appropriations for the fiscal year 1938. Under the 
circumstances it is reasonably clear that Part II was not 
intended to be in the nature of a proviso to Part I. The 
Economy Act originated in the House of Representatives as 
a separate bill and was attached to the Legislative Appro- 
priation Act only as a matter of convenience. Therefore, 
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the rules governing the construction of provisos to annual 
appropriation acts as to their character as temporary or per- 
manent enactments are not applicable to the present case and 
the question whether or not Section 218, supra, is permanent 
legislation is to be determined from its scope and purpose as 
expressed by the language employed and its relation to other 
provisions of Part II. The test is whether the language as 
a whole clearly declares a general legislative policy appli- 
cable to the entire Government service and is not limited in 
its application to the subject matter of appropriations for 
any particular fiscal year. 

The plain purpose of the Section is to obtain a more 
equitable distribution of positions when any reduction of 
personnel in any branch or service of the United States 
Government or the District of Columbia is made by reason 
of dismissals and also in the appointment of persons to the 
classified civil service. This purpose is readily ascertained 
from the language employed and is confirmed by the 
legislative history of the Section. 

Particular attention is invited to the use of the word 
“any ” in the language “In any reduction of personnel in 
any branch or service of the United States Government or 
the District of Columbia.” The use of this word makes the 
language of the Section broad enough to include the entire 
Government service. Furthermore, the Section does not con- 
tain any language to indicate an intention to limit its ap- 
plication to the appropriations for any particular fiscal year. 
Aside from the fact that Section 213, supra, is made applica- 
ble to all available appropriations for the current fiscal year 
it is apparent when the plain purpose of the Section is con- 
sidered that it has only a general relationship to the subject 
matter of appropriations for the fiscal year 1933, and is not 
intended primarily as an aid for keeping within reduced ap- 
propriations. This is shown when it is considered in the 
light of Section 216 of Part II (re-enacted and amended by 
the Act of March 20, 1933, 48 Stat. 18) which declares for 
the policy of administrative furloughs to keep within the 
current appropriations as against dismissals. 

Under the provisions of Title [IV of Part II, Congress pro- 
vided for the reorganization of the executive departments 
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which, of course, would result in the abolishment of posi- 
tions and the dismissal of personnel. The major provisions 
of this Title are permanent legislation and Section 213, 
supra, would directly apply to all resulting dismissals. Thus, 
it is shown that Section 213, supra, is directly identified with 
permanent provisions of Part II and is only remotely 
related to the subject matter of annual appropriations. 

In view of its broad scope and general purpose the con- 
clusion is inescapable that Section 213, supra, was intended 
to establish a general legislative policy and it is therefore 
my opinion that this Section is permanent legislation. 

Section 802, Part IT of the Legislative Appropriation Act 
of June 30, 1932, supra, provides: 

“All Acts and parts of Acts inconsistent or in conflict 
with those provisions of this Act which are of temporary 
duration are hereby suspended during the period in which 
such provisions of this Act are in effect. All Acts or parts 
of Acts inconsistent or in conflict with those provisions of 
this Act which are of permanent nature are hereby repealed 
to the extent of such inconsistency or conflict ” (47 Stat. 419). 

The preference statutes referred to in part 2 (a) of the 
question above quoted provide: | 

“That in making any reduction of force in any of the 
executive departments, the head of such department shall 
retain those persons who may be equally qualified who have 
been honorably discharged from the military or naval serv- 
ice of the United States, and the widows and orphans of 
deceased soldiers and sailors.” (Act of August 15, 1876, 19 
Stat. 169, section 3; U.S.C., Title 5, Sec. 37.) 

“ That in the event of reductions being made in the force 
in any of the executive departments no honorably discharged 
soldier or sailor whose record in said department is rated 
good shall be discharged or dropped, or reduced in rank or 
salary.” (Act of August 23, 1912, 37 Stat. 418, section 4; 
U.S.C., Title 5, Sec. 648.) 

“That hereafter in making appointments to clerical and 
other positions in the executive branch of the Government 
in the District of Columbia or elsewhere preference shall be 
given to honorably discharged soldiers, sailors, and marines, 
and widows of such and to the wives of injured soldiers, 


The President 171 


sailors and marines who themselves are not qualified, but 
whose wives are qualified to hold such positions.” (Act of 
July 11, 1919, 41 Stat. 37; U. S. C., Title 5, Sec. 35.) 

The precise question is whether the above quoted pref- 
erence statutes are inconsistent or in conflict with Section 
213, supra. If so, they are repealed to the extent of such 
inconsistency or conflict. 

The administration of Section 213, supra, requires draw- 
ing a distinction between two groups of employees in the 
class to be reduced : 

(1) Married employees living with a husband or wife who 
is also in the service. (2) All others. 

The administration of the retention preference statutes 
requires drawing a similar distinction between two groups 
but on a different basis, (a) employees entitled to military 
preferences whose records are good or whose efficiency rec- 
ords are equal to those of any non-preference employees to 
be retained, and (b) all others. 

Under the retention preference statutes those employees 
in group (a) are to be retained in preference to all non- 
preference employees regardless of the marital status of 
either. However, under the first sentence of Section 218, 
supra, married persons entitled to military preference liv- 
ing with a husband or wife also in the service, together with 
all non-preference employees of a similar marital status are 
to be dismissed before all others. Hence, in this respect, 
Section 213, supra, is in conflict with the retention prefer- 
ence statutes and therefore repeals the latter to the extent 
of such conflict. In order to administer these statutes to- 
gether giving full effect to the later provisions of Section 
213, supra, the order of consideration for dismissal would be: 

(1) Married non-preference employees living with hus- 
band or wife also in the service. 

(2) Married preference employees in the same marital 
status. 

(3) Other non-preference employees. 

(4) Other preference employees. 

Section 213, supra, has a similar effect in relation to the 
statute above quoted granting preference to ex-service men 
and women in appointments to the executive branch of the 
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Government. The second sentence of Section 2138, supra, 
is restated as follows: 

“In the appointment of persons to the classified civil serv- 
ice, preference shall be given to persons other than married 
persons living with husband or wife, such husband or wife 
being in the service of the United States or the District of 
Columbia.” 

It is clear that this provision and the above quoted ap- 
pointment preference statute cannot be administered to- 
gether so as to give full effect to each where the applicant 
for employment is entitled to a military preference but is 
also a married person living with a husband or wife who is 
in the Government service. Under the circumstances the ap- 
pointment preference statute is repealed by Section 213, 
supra, to the extent of its apparent conflict therewith and 
the order of certification from an open competitive civil serv- 
ice list of eligibles, would be: 

(1) Eligibles other than married persons living with a 
husband or wife in the service, entitled to military preference. 

(2) Eligibles of the same marital status but not entitled 
to the military preference. 

(3) Eligibles married to and living with husband or wife 
in the service, entitled to military preference. 

(4) Eligibles of the same marital status but not entitled 
to military preference. 

Section 5 of the Act of August 31, 1918, (c. 166, 40 Stat. 
956) referred to in part 2 (b) of the question was carried 
into the United States Code as Section 36, Title 5, and pro- 
vides: 

“The wife of a soldier or sailor who served in the World 
War shall not be disqualified for any position or appoint- 
ment under the Government because she is a married | 
woman.” 

This Section was enacted originally to effect a change in 
the Postal Regulations with respect to a prohibition con- 
tained therein against the appointment of married women 
and reappointment of women having changed their names 
by marriage. It merely gives a protection to the class men- 
tioned therein against disqualification because of marital 
status and does not grant a prefefence to this class in the 
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matter of dismissals in the event of a reduction in force or 
in respect to appointments. This Section is therefore not 
properly classified as a civil service law relating to reduc- 
tions in personnel as are the retention preference statutes and 
the first sentence of Section 218, supra. 

This Section does not cover the same subject matter as 
Section 213, supra, and does not conflict with any of its 
provisions. ‘This is shown when the case of the wife of a 
World War veteran who is holding a position in the Gov- 
ernment service or is an applicant therefor, and is living 
with her husband also in the service is considered. Such 
person comes within the class for dismissal under the pro- 
visions of Section 218, supra, in any reduction in force. 
She is not, however, disqualified by reason of her marital 
status but because her husband is also in the Government 
service. There is therefore, no conflict between this Section 
and Section 213, supra, and accordingly, they may be admin- 
istered together. 

A third question referred to in the Commission’s memo- 
randa is stated as follows: 

“Has the enactment of Section 213 of the Economy Act of 
June 30, 1932, in the ight of the Opinion of the Attorney 
General of December 4, 1929, the same effect upon furloughs 
of less than 90 days, furloughs of more than 90 ~~ and 
outright dismissals, respectively ?” 

Section 216 of the Economy Act of June 30, 1932, as re- 
enacted and amended by Section 4 (a) of the Act of March 
20, 1983 (Pub. No. 2, 73d Congress) provides in part: 

“ Provided further, That no employee under the classified 
civil service shall be furloughed under the provisions of this 
section for a total of more than 90 days during the fiscal year 
1934, except after full and complete compliance with all the 
provisions of the civil-service laws and regulations relating 
to reductions in personnel ” (48 Stat. 13). 

The pertinent part of the Attorney General’s opinion of 
December 4, 1929, reads: 

“ The policy of the statutes and orders relating to the Civil 
Service has been to give preference to persons honorably dis- 
charged from military and naval service in appointment 
and certain kinds of discharges and reductions. The same 
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considerations would seem to apply to furloughs, and, in the 
absence of very clear language, I believe that no statute or 
Executive Order should be construed to provide a different 
practice in regard to furloughs. Even without resort to 
these considerations, I am of the opinion that a person who 
is furloughed is ‘ discharged or dropped or reduced in rank 
or salary.’ A furlough in the sense used here is a compulsory 
leave of absence without pay. The Century Dictionary and 
Cyclopedia, Vol. IV, page 2414, defines the word as ‘the 
temporary discharge from service of a civilian in the employ 
of the Government.’ In United States v. Murray, 100 U.S. 
536, 538, the Supreme Court said that a furlough ‘is in 
effect a partial dismissal.’ ” 

Following the opinion of the Attorney General above 
quoted it is quite clear that Section 213, supra, and the re- 
tention preference statutes, as they are to be administered 
in cases of outright dismissals in any reduction in force, must 
have similar administrative application to furloughs of more 
than ninety days, in view of the mandate of the proviso of 
Section 216, supra, that such extended furloughs shall be 
given only upon full and complete compliance with all the 
provisions of the civil service laws and regulations relating 
to reductions in personnel. 

With respect to furloughs of less than ninety days, the 
language of the proviso must be construed as directing that 
such furloughs can be given without reference to the civil 
service laws relating to reductions in personnel. Any other 
construction would render the language of the proviso mean- 
ingless. This statutory direction brings furloughs of less 
than ninety days within the exception set forth in the At- 
torney General’s opinion above quoted and it is therefore my 
opinion that the retention-preference statutes and Section 
213, supra, of the Economy Act have no application to fur- 
loughs of less than ninety days. 

Respectfully, 
HOMER CUMMINGS. 

To the PrEsIpENT. 
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CIVIL SERVICE—FARM CREDIT ADMINISTRATION 


Employees appointed by the Farm Loan Commissioner under section 
33 of the Emergency Farm Mortgage Act of 1933 (48 Stat. 49), are 
not subject to the civil service laws and rules. 

Positions which were in other organizations to which civil service laws 
and rules did not apply, and which were transferred to the Farm 
Credit Administration by the Executive Order of March 27, 1933, 
became subject to the civil service laws and regulations when they 
became a part of the Farm Credit Administration. 


DEPARTMENT OF JUSTICE, 
June 30, 1933. 


Sir: I have the honor to comply with the request of the 
Governor of the Farm Credit Administration transmitted 
through you for my opinion concerning the applicability of 
the civil service laws and rules to certain employees of the 
Farm Credit Administration. 

The first question relates to employees appointed by the 
Farm Loan Commissioner under Section 33 of the Emer- 
gency Farm Mortgage Act of 1933, approved May 12, 1933. 
This section expressly provides that such employees shall 
be appointed “ without regard to the provisions of other laws 
applicable to the employment and compensation of officers 
and employees of the United States.” This expression by 
Congress is clearly controlling and is not affected by the 
fact that the Farm Loan Commissioner subsequently be- 
came an officer of the Farm Credit Administration under 
the Executive Order of March 27, 1933, which became effec- 
tive on May 27, 1933. This conclusion follows both because 
the statute was enacted subsequent to the promulgation of 
the Executive Order on March 27, 1933, and because Section 
39 of the statute expressly recognizes the Executive order. 
It is obvious that the statute was not repealed by an already 
existing Executive order, merely because the Executive 
order by its terms did not become effective until after the 
enactment of the statute. 

I conclude, therefore, that employees under Section 33 of 
the Emergency Farm Mortgage Act of 1933, approved May 
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12, 19383 (48 Stat. 49), are not subject to the civil service 
laws and rules. 

The second question is whether positions which were in 
other organizations, to which civil service laws and rules 
did not apply, and which were transferred to the Farm 
Credit Administration by the Executive Order of March 27, 
1933, became subject to such laws and regulations when they 
became a part of the Farm Credit Administration. Such 
positions were previously in the Crop Loan Office of the 
Department of Agriculture and the Regional Agricultural 
Credit Corporation Division of the Reconstruction Finance 
Corporation. 

My conclusion is that the positions in question are sub- 
ject to the civil service laws and rules, since they are now 
positions in the Farm Credit Administration, and Congress 
has not signified its intention that these positions shall be 
exempt from such laws and rules. This conclusion is forti- 
fied by the Executive Order of May 18, 1933, which provides 
that persons already holding such positions shall not acquire 
a competitive classified civil service status by reason of their 
transfer to the Farm Credit Administration. It was ob- 
viously contemplated that persons originally appointed to 
such positions under the Farm Credit Administration 
should be subject to the civil service laws and rules. 

On this question, I conclude, therefore, that positions 
which were in other organizations to which civil service 
laws and rules did not apply, and which were transferred to 
the Farm Credit Administration by the Executive Order of 
March 27, 1933, became subject to such laws and regulations 
when they became a part of the Farm Credit Administra- 
tion. Under the Executive Order of May 18, 1933, however, 
the incumbents of such positions did not acquire competi- 
tive classified civil service status by reason of the transfer. 

Respectfully, 
HOMER CUMMINGS. 

To the PRESIDENT. 
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GRADUATION LEAVE OF CADETS AT UNITED STATES 
MILITARY ACADEMY UNDER THE ECONOMY ACT 


The right of Lieutenant William F. Powers, as a member of the class of 
1932, United States Military Academy, to graduation leave, which 
was interrupted under the provisions of section 103 of the Economy 
Act (47 Stat. 400), is not restored by subsequent repeal of the 
section. (48 Stat. 14.) 

DEPARTMENT OF JUSTICE, 
July 7, 1933. 

Str: I have the honor to comply with your request of 
June 5, 1933, for my opinion concerning the right of Lieu- 
tenant William F’. Powers, a member of the class of 19382, 
United States Military Academy, to complete his gradua- 
tion leave which was interrupted by operation of section 103 
of the Economy Act, (approved June 30, 1932, c. 314, 47 
Stat. 382, 400), as interpreted by the Comptroller General. 

So-called graduation leave is based upon long-continued 
practice and the following provision of the Act of Decem- 
ber 20, 1886, c. 2, 24 Stat. 351, (U.S.C., Title 10, Sec. 1150). 

“ Every cadet who has heretofore graduated or may here- 
after graduate at the West Point Military Academy, and 
who has been or may hereafter be commissioned a second 
lieutenant in the Army of the United States, under the 
laws appointing such graduates to the Army, shall be al- 
lowed full pay as second lieutenant from the date of his 
graduation to the date of his acceptance of and qualification 
under his commission and during his graduation leave, in 
accordance with the uniform practice which has prevailed 
since the establishment of the Military Academy.” 

Section 103 of the Economy Act provided that “All rights 
now conferred or authorized to be conferred by law upon 
any officer or employee to receive annual leave of absence 
with pay are hereby suspended during the fiscal year ending 
June 30, 1933.” 

The latter section became effective July 1, 1932, while 
Lieutenant Powers and other members of the 1932 class were 
on graduation leave. Interpreting this section, upon request 
of the Secretary of War, the Comptroller General, in an 


178 Graduation Leave at U.S. Military Academy 


opinion of July 14, 1932 (12 Comp. Gen. 37, 42) announced 
the following conclusion: 

“T am constrained to hold that the leave of graduates of 
the United States Military Academy after being commis- 
sioned as second lieutenants under the statutes mentioned 
is ‘annual leave of absence with pay’ within the meaning 
and intent of section 103 of the act of June 30, 1932, and 
all rights thereto are suspended during the fiscal year 1933.” 

Section 103 was repealed by Section 4, Title II, of the 
Act of March 20, 1933 (48 Stat. 14). Concerning the effect 
of this repeal, as applied to civil employees of the Govern- 
ment, the Comptroller General has stated the following con- 
clusions in an opinion of April 6, 1983 (12 Comp. Gen. 579), 
to the Civil Service Commission : 

“Tt is to be noted that the repeal of section 103 of the Econ- 
omy Act suspending all rights to receive, that is to grant 
leave with pay, or to accumulate the leave so not granted, 
is specifically made effective as of April 1, 1983. Even had 
this effective date of repeal of section 103 not been specifi- 
cally fixed in the statute, the repeal of a provision suspend- 
ing the operation of a statute may not be considered as 
reinstating the suspended statute retroactively, in this 
instance, from July 1, 1932, but only from the effective date 
of the repealing statute. Thus both of the rights provided 
for by section 215 of the act of June 30, 1932, supra, to grant 
leave and to accumulate such leave, were restored, not from 
July 1, 1932, or from January 1, 1933, but only from and 
after April 1, 19383. 

“Tt seems clear therefore—and having due regard to the 
first word ‘ Hereafter’ appearing in section 215 of the 
Economy Act—that neither the right to grant leave, nor 
the right to accumulate leave as granted thereby may oper- 
ate on any period prior to the date of the act, June 30, 1932, 
nor during the suspended period, but only from and after 
April 1, 1933.” 

Application of the same principle here would require the 
conclusion that the repeal of section 103 of the Economy 
Act, effective April 1, 1933, did not operate to restore the 
right of the members of the 1932 class to that part of their 
graduation leave withheld from them in the summer of 
1932. 
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I do not, however, find it necessary either to accept as 
controlling or to consider the correctness of either of the 
rulings of the Comptroller General hereinbefore mentioned. 
Graduation leave, of 3 months’ duration, intervenes be- 
tween graduation and assumption of command or other duty 
as a commissioned officer, and is thus fixed, with regard to 
the time of its accrual and taking, as rigidly as Christmas 
holidays or summer vacation between classes. If a summer 
vacation were interrupted by earlier resumption of classes in 
a particular year no one, I suppose, would urge that the leave 
thus denied might be taken in later years when the student 
had become an officer, assigned to command or other high 
duty, and subject to other and different rules and considera- 
tions concerning leave. The same principle, I think, is ap- 
plicable when graduation leave is interrupted by assignment 
to permanent duty. It is, in fact, provided by regulation, as 
pointed out in the opinion of the Judge Advocate General, 
that graduation leave “cannot be postponed to another 
time.” 

It has been suggested, in behalf of Lieutenant Powers, 
that the inhibition against postponement of graduation leave 
does not prevent assignment of graduates to temporary duty 
with corresponding deferment of leave, such as provided 
by the Act of July 9, 1918, c. 143, 40 Stat. 845, 892, which 
authorized the employment of Military Academy graduates 
as instructors at citizens’ training camps during the months 
of June, July, August, and September, and provided that 
“their graduation leave may be taken at the termination of 
their services as instructors at these camps.” Here, how- 
ever, we are dealing with no mere temporary assignment and 
consequent postponement or attempted postponement of 
leave; and the officers concerned are now subject to no 
statute or regulation authorizing graduation leave or leave 
in compensation for graduation leave previously denied. 

It is, therefore, my opinion that Lieut. William F. 
Powers is not now entitled to complete his graduation leave 
which was interrupted by his assignment to duty following 
passage of the Economy Act. 

Respectfully, 
HOMER CUMMINGS. 

To the SEcreTaRY oF War. 
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AUTHORITY OF GOVERNMENT TO GRANT LICENSES TO 
COMMERCIAL INTERESTS TO USE THE MILLS PATENT 


The Mills patent no. 1421706, of July 4, 1922, for a ‘‘ process of excluding 
water from oi] and gas wells,’’ having been issued under the provisions 
of the Act of March 3, 1883 (22 Stat. 625), and having been assigned 
by the inventor to the Secretary of the Interior, as trustee, for the 
use and benefit of the people of the United States, the Secretary, as 
trustee, holds the entire right, title, and interest in said patent and 
has the power to grant licenses to commercial interests to use said 
patented invention. 


DEPARTMENT OF JUSTICE, 
July 11, 1933. 


SIR: By letter dated May 31, 1933, you ask my opinion 
on the question: Whether by an assignment of an invention 
patented under the provisions of the Act of March 3, 1883 
(22 Stat. 625; U.S. Code, Title 35, sec. 45) the Government 
holds the commercial rights therein with the privilege of 
issuing licenses for its use for other than governmental pur- 
poses, or whether the Government holds merely “shop 
rights ” therein. 

The invention is disclosed in U.S. Letters Patent No. 
1421706, granted on July 4, 1922, to Ronald Van Auken 
Mills for a “ Process of Excluding Water from Oil and Gas 
Wells.” 

Your communication is accompanied by copies of letters 
from the chairman of the Departmental Patents Board 
dated April 25, 1933, and the Chief Coordinator dated April 
26, 1933, and a copy of the assignment of the patented inven- 
tion of Ronald Van Auken Mills to the Secretary of the 
Interior as trustee, for the use and benefit of the people 
of the United States. 

At the time of filing his private application for patent 
on October 15, 1918, Mr. Mills was an employe of the 
Bureau of Mines of the Interior Department. On October 
31, 1918, the inventor assigned all his rights, so far as. 
respect the jurisdiction of the United States, in and to the 
invention and the patent to be granted thereon to the Secre- 
tary of the Interior as trustee for the use and benefit of the 
people of the United States. This assignment was recorded 
in the United States Patent Office on November 11, 1918, 
in Liber G-105, page 348, and reads as follows: 





The Secretary of the Interior 181 


“* ASSIGNMENT BY RONALD VAN AUKEN MILLS OF CERTAIN RIGHTS 
IN A PROCESS FOR EXCLUDING WATER FROM OIL AND GAS 


WELLS 


“ ‘Whereas I, Ronald Van Auken Mills, of Sandy Spring, 
in the County of Montgomery, and State of Maryland, have 
invented a certain new and useful improvement in processes 
for excluding water from oil and gas wells, for which im- 
provement I have filed Application Serial Number 258260, 
Series of 1915, dated October 15, 1918, for letters patent of 
the United States; 

“And whereas, I desire to grant to the people of the United 
States the right to use the invention described in said al 
cation in the manner hereinafter stated ; 

“ Now, therefore, this assignment witnwmetls, That for and 
in consideration of the sum of One Dollar, to me in hand 
paid, the receipt of which is hereby acknowledged, and of 
other valuable considerations not herein stated, I the said 
Ronald Van Auken Mills, do hereby sell, assign, and trans- 
fer to Franklin K. Lane, Secretary of the Interior, and to 
his successors 1n office, as trustee or trustees in trust for the 
use and benefit of the people of the United States, all my 
right, title, and interest, so as respects the jurisdiction of 
the United States of America, in and to the invention de- 
scribed in said application or described in any Letters Pat- 
ent which may be issued thereon, to own and control said 
process and Letters Patent, and to grant hcenses under 
either of them to such party or parties and upon such terms 
and conditions as said trustee or trustees may deem proper; 
to prevent the use of said invention by parties other than 
the licensees, by bringing suit for infringement against any 
- and all unlicensed users of such invention; and to do all 
acts that said trustee or trustecs may deem proper in 
encouraging the use of the invention. 

“The Commissioner of Patents 1s hereby authorized and 
requested to issue Letters Patent to the invention covered by 
said application to me, notwithstanding that the title to 
said Letters Patent will remain in the said Franklin K. 
Lane and his successors in office. 

“Tt is further provided, That nothing contained herein 
shall prevent me, the said Ronald Van Auken Mills, from 
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patenting and selling the right to use, said invention at 
any place outside the jurisdiction of the United States of 
America. | 

“ Executed this 31st day of October, 1918. 

“(Signed) Ronatp Van AUKEN MILLS. 
“ DIstTRIcT OF COLUMBIA, 88: 

“On this 31st day of October, 1918, before me personally 
appeared Ronald Van Auken Mills, to me known and known 
to me to be the person described in and who executed the 
foregoing instrument, and he duly acknowledged to me that 
he executed the same. 

“(Signed) Herren V. Brine, 
“Notary Public in and for the District of Columbia. 

“ My commission expires Aug. 11, 1920.” 

The Mills application became involved in an interference 
contest before the Patent Office which resulted in an award 
of priority of invention to Mills. After the termination 
of the interference proceedings and before the grant of the 
patent the inventor submitted a petition to the Commis- 
sioner of Patents to refund to him the Government fees 
paid on filing the application and to place the application 
under the provisions of the Act of March 3, 1883. This peti- 
tion was approved and the patent was granted under the 
provisions of that Act. The pertinent portions of the Act 
of March 3, 1883 (22 Stat. 625) read: 

“The Secretary of the Interior and the Commissioner 
of Patents are authorized to grant any officer of the Govern- 
ment, except officers and employees of the Patent Office, a 
patent for any invention of the classes mentioned in section 
forty-eight hundred and eighty-six of the Revised Statutes, 
when such invention is used or to be used in the public serv- 
ice, without the payment of any fee: Provided, That the 
applicant in his application shall state that the invention 
described therein, if patented, may be used by the Govern- 
ment or any of its officers or employees in the prosecution 
of work for the Government, or by any other person in the 
United States, without the payment to him of any royalty 
thereon, which stipulation shall be included in the patent.” 

An inventor in the Government employ is not required 
to file his application for patent under the provisions of the 
Act of March 3, 1888. If the invention is his own property 
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he may pay the Government fees as required by law and 
prosecute his application for patent as any other inventor. 

In filing an application for patent under the provisions 
of the Act of March 3, 1883, the inventor recognizes the right 
of the Government and its agents to use the invention with- 
out the payment to him of any royalty. 

According to the opinion of the District Court for the 
Southern District of New York in the case of Squier v. 
American Telephone and Telegraph Co., 21 Fed. (2) 747, the 
question whether a patent granted under the provisions of 
the Act of March 3, 1883, was a license to everyone in the 
United States to use the invention, was presented to the 
Judge Advocate General of the Army on two occasions. On 
November 4, 1910, the Judge Advocate General expressed 
the view that where an inventor was granted a patent under 
that Act the invention was open to public and private use 
in the United States. Eight years later, on November 30, 
1918, the Judge Advocate General of the Army rendered an 
opinion to the Army and Navy Patents Board and held that 
the words “ any other person in the United States” appear- 
ing in the Act— 

“ should be interpreted as equivalent to ‘any other lzke per- 
son in the United States’; that is, any other person ‘in the 
public service’, or (and I regard this as a mere paraphrase) 
any other person ‘in the prosecution of work for the Gov- 
ernment.’” (Squier v. Amer. T. & T. Co., supra, p. 750). 

On March 22, 1920, the Attorney General rendered an 
opinion to the Secretary of War that no dedication to the 
public results when a patent is granted under the terms 
of the Act of March 3, 1883, but that any person in the 
United States may use the invention disclosed in that patent 
in the prosecution of work for the Federal Government (32 
Op. 145, 146). 

In deciding the Squier case, District Judge Knox in 21 
Fed. (2) 751, did not follow the reasoning of the 1918 
opinion of the Judge Advocate General or the 1920 opinion 
of the Attorney General, but held that— 

“the Act serves to insure to the people the benefit of such 
inventions as employees and officers of the Government wish 
to dedicate to them” (page 751), 
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Reference was made in the opinion to 164 patents that 
had been granted by the U.S. Patent Office from 1907 to 1918 
bearing the subtitle “dedicated to the public”, although 
it was pointed out there was no statutory authority for its 
presence upon the patents (page 751). 

The Circuit Court of Appeals for the Second Circuit, in 
affirming the District Court in the Squier case referred to 
the irreconcilable opinions of the Judge Advocate Generals 
of the Army and stated— 

“* * * we should, if it were necessary, prefer the earlier 
opinion as better reasoned on the wording of the statute, 
+ * *” (7 Fed. (2) 831 at 832). 

The subtitle “ dedicated to the public ” does not appear on 
the Mills patent, but that patent does bear the subtitle 
“(filed under the Act of March 3, 1883, 22 Stat. 625).” 

A patentee of a private invention has the right to retain 
to himself the monopoly granted to him. He can make it 
available to others by licensing them to use the invention 
or by transferring his rights in the patent. 

The Act of March 3, 1883, contemplates the use of the 
invention without the payment of any royalty for such use 
to the patentee. The assignment transferring the rights 
of the Mills patent within the jurisdiction of the United 
States makes no reference to royalties to be paid for the use 
of the patented invention. It established the title in a 
trustee for the benefit of the people of the United States. 
The Secretary of the Interior is named as the trustee in the 
conveying instrument. That officer is clothed with super- 
visory authority to determine to whom to entrust the use 
of the invention and to grant licenses to use the invention 
within the terms of the patent. Although made before the 
patent application was placed under the provisions of the 
Act of March 3, 1883, the conveyance follows the direction 
of that Act. By that conveyance the United States Govern- 
ment has the right to use the invention, and others than the 
Government may use the invention after obtaining the con- 
sent of the appointing trustee. 

Your letter refers to the recent decision of the Supreme 
Court of the United States dated April 10, 1933, in the case 
of United States vy, Dubuier Condenser Corporation (289 
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US. 178; 430 Official Gazette, pp. 4 and 1279), and expresses 
doubt whether the opinion of the Attorney General in 34 
Op. 320 should now be followed. In that opinion my pred- 
ecessor expressed the view that the Government could grant 
licenses to non-Government agencies to use Government- 
owned inventions. 

In its opinion rendered in the Dubilier case on April 10, 
1933, the Supreme Court stated: 

“No Act of Congress has been called to our attention 
authorizing the United States to take a patent or to hold 
one by assignment. No statutory authority exists for the 
transfer of a patent to any department or officer of the 
Government, or for the administration of patents, or the 
issuance of licenses on behalf of the United States.” P. 706. 

On May 8, 1933, the Supreme Court ordered this portion 
deleted from its opinion. This action of the Supreme Court, 
in effect, sanctions the assignment of a patent to a Govern- 
ment department or officer for the benefit of the Govern- 
ment of the United States. 

The assignment of the patented invention in the instant 
case was made to an officer of the United States, and to his 
successors in office, in trust for the benefit and use of the 
people of the United States, such trustee being thereby 
empowered to grant licenses upon such terms and conditions 
as a trustee may deem proper; to bring suit for infringement 
against unlicensed users, and to do all proper acts to encour- 
age the use of the invention. To grant licenses to com- 
mercial interests would encourage the use of the Mills 
invention. 3 

I am of the opinion that by such assignment the Secretary 
of the Interior, as trustee holds the entire right, title, and 
interest in the Mills patent No. 1421706, of July 4, 1922, 
and has power to grant licenses to commercial interests to 
use the patented invention. 

Respectfully, 
HOMER CUMMINGS. 


To the SECRETARY OF THE INTERIOR. 
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PERSON NEL REDUCTIONS—MARRIED PERSONS—PERSONS 
ENTITLED TO ANNUITIES 


When reductions in personnel are required, persons entitled to annuities 
under the provisions of Section 8 (a) of the Independent Offices 
Appropriation Act, 1934 (48 Stat. 305), may not be separated from the 
service of the United States Government or the District of Columbia 
before married persons under the provisions of section 213 of the 
Economy Act of June 30, 1932 (47 Stat. 406). 


DEPARTMENT OF JUSTICE, 
July 17, 1933. 


_ Sm: I have the honor to refer to your letter of June 30, 

1933, requesting my opinion, as directed by the President, 
upon the question whether persons entitled to annuities 
under the provisions of Section 8 (a) of the Act of June 16, 
1983 (48 Stat. 305), may be separated from the service before 
married persons under the provisions of Section 213 of the 
Economy Act of June 30, 1932 (47 Stat. 406), when reduc- 
tions 1n personnel are required. 

Section 213 of the Economy Act provides in part: 

“In any reduction of personnel in any branch or service 
of the United States Government or the District of Colum- 
bia, married persons (living with husband or wife) em- 
ployed in the class to be reduced, shall be dismissed before 
any other persons employed in such class are dismissed, if 
such husband or wife is also in the service of the United ~ 
States or the District of Columbia.” 

Section 8 (a) of the Act of June 16, 1933 (48 Stat. 305), 
provides in part: 

“Whenever at any time hereafter prior to July 1, 1935, 
any employee of the United States or the District of Colum- 
bia to whom the Civil Service Retirement Act, approved 
May 29, 1930 (U.S.C., Supp. VI, title 5, chap. 14), applies, 
who has an aggregate period of service of at least thirty 
years computed as prescribed in section 5 of such Act, is 
involuntarily separated from the service for reasons other 
than his misconduct, such employee shall be entitled to an 
annuity computed as provided in section 4 of such Act pay- 
able from the civil service retirement and disability fund 
less a sum equal to 314 per centum of such annuity.” 

In the event of any reduction of personnel the provisions 
of the first sentence of Section 213, supra, must be given 
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full administrative application and it follows, therefore, 
that any separations which might take precedence over dis- 
missals under the provisions of this section must be ex- 
pressly provided for by statute. 

Section 8 (a) supra, does not purport to authorize separa- 
tions from the service. The language of this section is 
unambiguous and leaves no room for construction as to its 
meaning or purpose. It merely gives a person to whom the 
retirement act applies and who has at least thirty years’ 
service, the benefit of an annuity, in the event of involuntary 


separation from the service for reasons other than mis- 


conduct. 

In view of the foregoing it is my opinion that persons 
entitled to annuities under the provisions of Section 8 (a) 
supra, may not be separated from the service before married 
persons under the provisions of Section 213 of the Economy 
Act. | 

Respectfully, 
HOMER CUMMINGS. 


To the Drrecror oF THE BUREAU OF THE BUDGET: 





CONTINUANCES FOR CIVILIAN EMPLOYEES AFTER 
REACHING RETIREMENT AGE 


Section 2 of the Civil Service Retirement Act, as amended (46 Stat. 469) 
in so far as it authorizes continuances, is inconsistent with section 204 
of the Economy Act of June 30, 1932 (47 Stat. 404), and consequently 
section 2 of the Retirement Act is repealed by section 204 and section 
802 of the Economy Act, supra. 

Under the provisions of section 204 of the Economy Act, supra, where 
the President has determined that the public interest requires the 
continuance of an employee in the service after reaching retirement 


age, the employee’s right to continuance is settled by that action and 
thereafter the Civil Service Commission has no authority to take 


action in the matter. 

Whenever it is possible to do so, the head of the department or estab- 
lishment should state in his recommendation to the President the 
period for which the public interest will require the employee’s con- 
tinuance, but where it is impossible to fix definitely the period of 
continuance and no such period is fixed in the Presidents’ Order 
continuing the employee, the latter is to be continued until such time, 
as the President determines that the public interest no longer re- 
quires his continuance in the service. 
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DEPARTMENT OF JUSTICE, 
July 21, 1933. 

Sir: I have the honor to refer to the letter of your secre- 
tary, dated April 14, 1933, transmitting a request of the 
Civil Service Commission of April 7, 1933, for my opinion 
as to the effect of Sections 204 and 802 of the Act of June 
30, 1932 (c. 314, 47 Stat. 382, 404, 419), on Section 2 of the 
Retirement Act as amended (c. 349, 46 Stat. 468, 469-470). 

Section 204 provides: 

“On and after July 1, 1932, no person rendering civilian 
service in any branch or service of the United States Gov- 
ernment or the municipal government of the District of 
Columbia who shall have reached the retirement age pre- 
scribed for automatic separation from the service, appli- 
cable to such person, shall be continued in such service, not- 
withstanding any provisions of law or regulation to the con- 
trary: Provided, That the President may, by Executive 
Order, exempt from the provisions of this section any per- 
son when, in his judgment, the public interest so requires: 
Provided further, That no such person heretofore or here- 
after separated from the service of the United States or the 
District of Columbia under any provision of law or regula- 
tion providing for such retirement on account of age shall 
be eligible again to appointment to any appointive office, 
position, or employment under the United States or the Dis- 
trict of Columbia: Provided further, That this section shall 
not apply to any person named in any Act of Congress pro- 
viding for the continuance of such person in the service.” 

Section 802 provides: 

“All Acts and parts of Acts inconsistent or in conflict with 
those provisions of this Act which are of temporary dura- 
tion are hereby suspended during the period in which such 
provisions of this Act are in effect. All Acts or parts of 
Acts inconsistent or in conflict with those provisions of 
this Act which are of permanent nature are hereby repealed 
to the extent of such inconsistency or conflict.” 

Section 2 of the Retirement Act, supra, so far as material 
here, provides: 

“All employees to whom this Act applies shall, on arriv- 
ing at retirement age as defined in the preceding section, 
and having rendered fifteen years of service, be automati- 
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cally separated from the service, and all salary, pay, or 
compensation shall cease from that date, and it shall be the 
duty of the head of each department, branch, or independ- 
ent office of the Government concerned to notify such em- 
ployees under his direction of the date of such separation 
from the service at least sixty days in advance thereof: Pro- 
vided, That if the head of the department, branch, or 
independent office of the Government in which he is em. 
ployed certifies to the Civil Service Commission that by 
reason of his efficiency and willingness to remain in the 
civil service of the United States the continuance of such 
employee therein would be advantageous to the public serv- 
ice, such employee may be retained for a term not exceeding 
two years upon the approval and certification by the Civil 
Service Commission, and at the end of the two years he may, 
by similar approval and certification, be continued for an 
additional term not exceeding two years, and so on: Pro- 
vided, however, That after August 20, 1930, no employee 
shall be continued in the civil service of the United States 
beyond the age of retirement for more than four years, 
except that where the head of the department or establish- 
ment certifies, and the Civil Service Commission agrees, that 
by reason of expert knowledge and special qualifications the 
continuance of .the employee would be advantageous to the 
public service, further extensions of two years may be 
granted.” 

The questions raised by the Civil Service Commission are: 

“1. Are the exemptions by the President authorizing con- 
tinuances without specification of any time limit, to he 
considered as indefinite; or 

“9. Is the effect of the exemptions granted merely to make 
section 204 of the Economy Act inoperative as to the per- 
sons named and leave them under Section 2 of the Civil 
Service Retirement Act of May 22, 1920, as amended to 
May 29, 1930? ” 

It has been suggested that when a person is exempted 
by the President from the operation of Section 204, he re- 
verts to the status he would have had under Section 2 of 
the Retirement Act had it not been for Section 204. If 
this is the purpose of Section 204, then the case of an em- 
ployee exempted by the President would have to be reviewed 
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by the Civil Service Commission, and he could be continued 
in the service, if at all, only in accordance with the provi- 
sions of Section 2 of the Retirement Act. When the em- 
ployee’s case reaches the Commission, it could refuse to 
continue him in the service although the President, by 
granting the exemption, had determined that in his judg- 
ment the public interest required the retention of the em- 
ployee. Such a view necessarily would impute to Congress 
an intention to substitute immediately following exemption 
the judgment of the Commission for that of the President 
as to whether the employee should be continued. 

I am unable to agree that a “ continuance ”—an exemption 
is in fact a continuance—granted by the President because 
it is required by the public interest, merely suspends the re- 
tirement of the employee until the Commission can consider 
and determine his right to continuance in accordance with 
the provisions of Section 2 of the Retirement Act. In my 
judgment the real purpose of Section 204 is to limit the 
right to and the period of continuance in the service au- 
thorized by Section 2 of the Retirement Act, and to deter- 
mine and measure that right and period by the require- 
ments of the public interest as determined by the President, 
whose discretion is substituted for that of the Commission 
in the consideration of continuances beyond the automatic 
retirement age. When the President has determined that 
the public interest requires the continuance of an employee 
in the service, it is my opinion that the employee’s right 
to continuance is settled by that action and thereafter the 
Commission has no authority to take action in the matter. 

Section 204 in effect requires the heads of departments 
and establishments to make their recommendations to the 
President, instead of making them to the Civil Service Com- 
mission as they were required to do under Section 2 of the 
Retirement Act. Whenever it is possible for him to do so, 
the head of the department or establishment should state in 
his recommendation the period for which the public interest 
will require the employee’s continuance. Where that is 
done and it has the President’s approval, the employee will 
be retired automatically at the expiration of that period, 
unless the head of his department or establishment recom- 
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mends and the President agrees that the public interest re- 
quires the employee’s further continuance in the service. 

Where it is impossible to fix definitely the period of con- 
tinuance and no such period is fixed in the President’s Order 
continuing the employee, the latter is to be continued until 
such time as the President determines that the public inter- 
est no longer requires his continuance in the service. Al- 
though the period of continuance be indefinite, since it is 
to be measured by the requirements of the public interest, 
it will normally be less than the total period of continuance 
which might be obtained under Section 2 of the Retirement 
Act. 

It is my opinion, therefore, that Section 2 of the Retire- 
ment Act, in so far as it authorizes continuances, is incon- 
sistent with Section 204 of the so-called Economy Act of 
June 30, 1932, and, consequently, is repealed by that Section 
and Section 802 of that Act. Accordingly, the first ques- 
tion raised by the Civil Service Commission is answered in 
the affirmative and the second question in the negative. 

Respectfully, 
| HOMER CUMMINGS. 
To the PREsIDENT. 





PHILIPPINE INDEPENDENCE ACT 


In providing that the convention to frame a constitution for the Philip- 
pine Islands ‘‘shall meet * * * within one year after the enact- 
ment of this Act’”’ (Philippine Independence Act, section 1, 47 Stat. 
761), the words ‘‘the enactment of this Act’’ contemplate the time 
that the Act acquired statutory force through passage over the 
Presidential veto on January 17, 1933. 

The provisions of sections 1 and 3 of the Philippine Independence Act, 
supra, that the constitutional convention ‘‘shall meet’? within one 
year and that the constitution drafted by the convention ‘‘shall be 
submitted’”’ to the President within two years (provided, of course, 
the proposition is accepted in accordance with section 17 of the Act), 
are mandatory. 

DEPARTMENT OF JUSTICE, 


July 24, 1938. 
Sir: I have the honor to refer to your letter of July 18th, 
requesting my opinion upon certain questions propounded by 
the Governor-General of the Philippine Islands as arising 
under the Philippine Independence Bill of January 17, 1933. 
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Section 17 of the Act provides that the foregoing provi- 
sions shall not take effect until accepted by the Philippine 
Legislature or by a convention called for that purpose (47 
Stat. 770). On the other hand, section 1 provides that 
the separate convention to draft a constitution “shall 
meet * * * within one year after the enactment of this 
Act”; and section 3 provides that the constitution drafted 
by such convention “shall be submitted within two years 
after the enactment of this Act to the President of the 
United States.” 

The Governor refers to arguments presented to him to the 
effect that the quoted provisions of sections 1 and 3 are not 
mandatory as to time and, further, that the words “ enact- 
ment of this Act.” may be understood as referring to the 
time of the acceptance of its terms by the Philippine Legis- 
lature or by a convention, as provided in section 17. 

I am not at all certain that the questions thus presented 
can be said to arise in the administration of your Depart- 
ment, within the meaning of the statute authorizing you to 
require my opinion; and I am not authorized to give opin- 
ions to the Governor-General of the Philippines. I shall, 
however, consider the questions in the same spirit which 
motivated my predecessor in writing you on February 13, 
1933, concerning other questions under the Philippine In- 
dependence Bill submitted in your letter of January 27, 
1933 (37 Op. 115). 

I must agree with the conclusion of the Judge Advocate 
General that the reference to the time of “the enactment 
of this Act ” contemplates the time that the Act acquired 
statutory force through passage over the Presidential veto 
on January 17, 1933, and not some later and indefinite time 
when the Legislature or a convention should accept the pro- 
posal therein made. 

I also concur in the conclusion of the Judge Advocate 
General that the provisions of sections 1 and 3, that the con- 
stitutional convention “shall meet” within one year and 
that the constitution drafted by the convention “shall be 
submitted ” to the President within two years (provided, of 
course, the proposition is accepted in accordance with section 
17) are mandatory. The proceedings of Congress recited in 
the Judge Advocate General’s opinion, indicate that the time 
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limitations were inserted to require action within a reason- 
able and definite period and to negative the idea that the 
prescribed steps might be undertaken at any time in the in- 
definite future. Whether, if one or more of these steps 
should fail of accomplishment within the time specified, the 
authority would fail, I do not consider as this question has 
not arisen and may never arise. 
Respectfully, 
HOMER CUMMINGS. 
To the Secretary or War. 





VALIDITY OF TRUSTS FOR INDIANS 


The proposed trusts for Indians of the Five Civilized Tribes in Okla- 
homa submitted by the Chicago Title and Trust Company under the 
provisions of the Act of January 27, 1933 (47 Stat. 777), should not 
be approved because the facts do not disclose that the person securing 
these trusts was, at the time they were secured, an officer or employee 
on the regular pay roll of the Chicago Title and Trust Company, 
as required by section 2 of the Act, supra. 

If the Chicago Title and Trust Company should become trustee of 
these trusts, it would be the duty of the Attorney General, under 
section 6 of the Act, supra, to institute appropriate proceedings for 
their cancellation and annulment. 


DEPARTMENT OF JUSTICE, 
July 25, 1933. 

Sir: Receipt is acknowledged of your letter of June 29, 
1933, requesting my opinion (1) whether under the facts 
stated by you you should approve trusts submitted by the 
Chicago Title and Trust Company under the terms and 
provisions of the Act of January 27, 1933, known as H. R. 
8750, 72d Congress, 2d Session; and (2) whether, if this 
company should become trustee, it would subject itself to 
proceedings at my hands under section 6 of the Act. 

The Act of January 27, 1933, deals with restrictions 
applicable to Indians of the Five Civilized Tribes of Okla- 
homa and provides for the creation of trusts for “any 
Indian of the Five Civilized Tribes, over the age of twenty- 
one years, having restricted funds or other property subject 
to the supervision of the Secretary of the Interior.” The 
securing of such trusts, to be submitted for your approval, 
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is governed by the proviso in section 2 of the Act (47 Stat. 
(77), reading: 

«* * * Provided, That no trust company or bank 
shall be trustee in any trust created under this Act which 
has paid or promised to pay to any person other than an 
officer or employee on the regular pay roll thereof any 
charge, fee, commission, or remuneration for any service 
or influence in securing or attempting to secure for it the 
trusteeship in any trust: * * *” 

It appears from the facts stated by you that these trusts 
were secured by H. G. House, a lawyer in Oklahoma, who 
does not have a residence in Chicago, at which point the 
Chicago Title and Trust Company has its main office, and 
were secured by Mr. House prior to his being placed on the 
pay roll of that company as anemploye. These instruments 
were submitted to you for approval by the Chicago Title 
and Trust Company with this statement: 

“* * * these trusts came to us through Herbert G. 
House of Muskogee, Oklahoma. Mr. House is on the reg- 
ular pay roll of this company at a salary of $10,000.00 
per year, provided, however, that such salary shall not 
exceed one percent of the face value of the trusts created 
through his efforts. 

Your first question is to be determined upon the conclu- 
sion as to whether House was an officer or employe on the 
regular pay roll of the Chicago Title and Trust Company 
at the time of securing these trusts. 

The term “employe” should be defined in such way as 
to describe the conventional relation of employer and 
employe. fobinson v. Baltimore & Ohio R.R., 237 U.S. 84. 

The distinction between an employe on the regular pay 
roll and an independent contractor must rest upon the par- 
ticular facts of each case and is largely determined by the 
nature of the service of the person involved. If there 
appears to be no control or dominion over the person desig- 
nated as an employe by the alleged employer, and if it is 
clearly evident that the results are obtained through his 
personal acts, the relationship is that of an independent 
contractor rather than that of an employe. Vane v. New- 
combe, 182 U.S. 220; Chicago, Rock Island & Pac. Ry. Co. 
v. Bond, 240 U.S. 449; Campfield v. Lang, 25 Fed. 128. 
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In view of the facts shown and the terms of employment 
stated by the Chicago Title and Trust Company in the trans- 
mission of the trusts, I am of the opinion that the facts do 
not disclose that Mr. House at the time of securing these 
trusts was an employe on the regular pay roll of the Chi- 
cago Title and Trust Company, and therefore such trusts 
should not be approved. 

Your second question is fully answered by the plain —_ 
guage of section 6 of the Act, which provides: 

“Tf after the creation and approval of any trust, it is 
found that said trust was procured in violation of any of the 
provisions of this Act, * * * it shall be the duty of the 
Attorney General to institute appropriate proceedings in the 
Federal courts for the cancellation and annulment of said 
trust by court decree, * * *.” 

Respectfully, 
HOMER CUMMINGS. 


To the SECRETARY OF THE IN'’TrERIOR. 





EXPORTS OF GOLD FROM THE PHILIPPINE ISLANDS 


The Executive Order of April 20, 1983 (No. 6111), prokib:ts exports of 
gold from the Philippine Islands to foreign countries but it does not 
prohibit shipments of gold from the Philippine Islands to continental 
United States. 

Shipments of gold to the United States from the Philippine Islands 
intended for reexport to a foreign country cannot be licensed for 
reexport unless, in the first instance, they could have been licensed 
for export directly from the Philippine Islands to the foreign country. 


DEPARTMENT OF JUSTICE, 
July 28, 1933. 

Sir: I have the honor to refer to your letter of July 18, 
1933, requesting my opinion as to whether the Executive 
Order of April 20, 1933 (No. 6111), which prohibits, with 
certain exceptions, “the export of gold coin, gold bullion or 
gold certificates from the United States or any place subject 
to the jurisdiction thereof,” forbids such exports from the 
Philippine Islands to foreign countries and from the Philip- 
pine Islands to continental United States. If exports 
directly from the Philippine Islands to foreign countries 
are prohibited, you desire to be advised further as to whether 
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you are permitted, under the Executive Order, to grant a 
license to export gold which is imported into the United 
States from the Philippine Islands with the intention of 
reexporting. 

As the scope of an executive order cannot extend beyond 
that of the statute pursuant to which it is promulgated, it 
is first necessary to determine whether the statute under 
which the Executive Order of April 20th was issued, 
prohibits such exports. 

The Executive Order of April 20, 1933, was issued 
pursuant to the authority vested in the President by Section 
5 (b) of the Trading with the Enemy Act of October 6, 
1917 (c. 106, 40 Stat. 411, 415), as amended by Section 2 of 
the Act of March 9, 1933 (Public No. 1), entitled “An Act 
to provide relief in the existing national emergency in bank- 
ing, and for other purposes,” which section, as amended, 
provides (48 Stat. 1): 

“Subdivision (b) of section 5 of the Act of October 6, 
1917 (40 Stat.L. 411), as amended, is hereby amended to 
read as follows: 

“*(b) During time of war or during any other period 
of national emergency declared by the President, the Presi- 
dent may, through any agency that he may designate, or 
otherwise, investigate, regulate, or prohibit, under such rules 
and regulations as he may prescribe, by means of licensés or 
otherwise, any transactions in foreign exchange, transfers 
of credit between or payments by banking institutions as 
defined by the President, and export, hoarding, melting, or 
earmarking of gold or silver coin or bullion or currency, 
by any person within the United States or any place subject 
to the jurisdiction thereof; and the President may require 
any person engaged in any transaction referred to in this 
subdivision to furnish under oath, complete information 
relative thereto, including the production of any books of 
account, contracts, letters or other papers, in connection 
therewith in the custody or control of such person, either 
before or after such transaction is completed. Whoever 
willfully violates any of the provisions of this subdivision 
or of any license, order, rule or regulation issued thereunder, 
shall, upon conviction, be fined not more than $10,000, or, if 
a natural person, may be imprisoned for not more than ten 
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years, or both; and any officer, director, or agent of any 
corporation who knowingly participates in such violation 
may be punished by a like fine, imprisonment, or both. As 
used in this subdivision the term “ person” means an indi- 
vidual, partnership, association, or corporation.’ ” 

The first question to be considered is whether the statute 
is applicable to the Philippine Islands. The language of 
the statute “the United States or any place subject to the 
jurisdiction thereof” would clearly include the Philippine 
Islands were it not for Section 5 of the Act of August 29, 
1916 (c. 416, 39 Stat. 545, 547), which provides: 

“That the statutory laws of the United States hereafter 
enacted shall not apply to the Philippine Islands, except 
when they specifically so provide or it is so provided in this 
act.” 

However, Section 18 of the Trading with the Enemy Act 
of October 6, 1917, in conferring jurisdiction of offenses 
committed under that act within their territory upon the 
several courts of first instance in the Philippine Islands, ex- 
tends the Act to the Philippine Islands within the meaning 
of Section 5 of the Act of August 29, 1916 (34 Op. 550). 

The next question is whether the statute prohibits exports 
from the Philippine Islands to foreign countries and to con- 
tinental United States. 

In Swan & Finch Co. v. United States, 190 U.S. 148, the 
Supreme Court, speaking through Mr. Justice Brewer, said: 

“Whatever primary meaning may be indicated by its 
derivation, the word ‘export’ as used in the Constitution 
and laws of the United States, generally means the trans- 
portation of goods from this to a foreign country.” 

The legislature is presumed to use words in their ordinary 
and commonly accepted meaning, and they are to be so 
construed unless there is something in the context which 
deflects them from their ordinary meaning and shows a 
clear intention to use them in a more general or a more 
limited sense. 

In construing the statute in the light of this rule, it is 
important to bear in mind that this is a criminal statute 
and therefore must be strictly construed. Accordingly, no 
individual can be prosecuted for making a shipment of gold 
from the Philippine Islands unless it plainly and unmis- 
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takably appears that such shipment is prohibited by the 
statute. 

Section 5 (b) of the Trading with the Enemy Act orig- 
inally authorized the President to prohibit exports “ by any 
persons within the United States,” and Section 2 of that 
act defines the word “ United States” as used therein, as 
follows: | 

“The words ‘United States,’ as used herein, shall be 
deemed to mean all land and water, continental or insular, 
in any way within the jurisdiction of the United States or 
occupied by the military or naval forces thereof” (40 
Stat. 412). 

It appears therefore that Section 5 (b) originally author- 
ized the President to prohibit exports from the “ United 
States ” (to foreign countries) and did not authorize him to 
prohibit shipments from one place to another within the 
“ United States.” 

The amendment of March 9, 19338, adds to the word 
“ United States ” in Section 5 (b), the words “or any place 
subject to the jurisdiction thereof”, and the question arises 
as to whether the addition of this language indicates an 
intention on the part of Congress to depart from the ordi- 
nary meaning of the word “ export ” and include within its 
operative ambit not only shipments to foreign countries but 
also shipments between continental United States and any 
place subject to the jurisdiction thereof. 

Even assuming that the language of Section 5 (b), as 
amended, “ United States or any place subject to the juris- 
diction thereof,” hereafter should be read “ United States 
(meaning continental United States) or any place subject 
to the jurisdiction thereof,” there 1s nothing in the context 
of the statute or the legislative history thereof which indi- 
cates that Congress intended the addition of the language 
“or any place subject to the jurisdiction thereof,” to enlarge 
the scope of the word “ export ” so as to authorize the Presi- 
dent to prohibit shipments between continental United 
States and places subject to the jurisdiction thereof. 

On the contrary, it appears that the purpose of the stat- 
ute, so far as it authorizes the President to prohibit exports 
of gold, is to conserve the gold supply of this country in 
order to protect, perhaps among other things, its monetary 
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system. As gold shipped from continental United States to 
any place subject to the jurisdiction thereof would still be 
under the jurisdiction and control of the United States, 
such shipments would not conflict with the purpose of the 
statute. 

It is my opinion, therefore, that Section 5 (b) of the 
Trading with the Enemy Act, as amended by the Act of 
March 9, 1933, authorizes the President to prohibit exports 
to foreign countries but does not authorize him to prohibit 
shipments between continental United States and any place 
subject to the jurisdiction thereof. 

Accordingly, it follows that the Executive Order of April 
20, 1983, prohibits exports from the Philippine Islands to 
foreign countries but does not prohibit shipments from the 
Philippine Islands to continental United States. 

Shipments to the United States from the Philippine 
Islands intended for reexport to a foreign country cannot 
be licensed for reexport unless, in the first instance, they 
could have been licensed for export directly from the Philip- 
pine Islands to the foreign country. 

Respectfully, 
HOMER CUMMINGS. 


To the SECRETARY OF THE TREASURY. 





GOVERNMENT CONTRACTS FOR SUPPLIES—CODES OF 
FAIR. COMPETITION AND TRADE AGREEMENTS 


The President has the power to issue instructions that there be incor- 
porated in all Government contracts for the purchase of supplies, a 
provision requiring that the contractor shall comply with all the terms 
of the applicable code of fair competition for the trade or industry or 
subdivision thereof concerned, or, if there be no such approved code 
of fair competition, then with the provisions of the President’s 
Reemployment Agreement promulgated under section 4 (a) of the 
National Industrial Recovery Act, without regard to whether the 
contractor is himself a party to that agreement. 


DEPARTMENT OF JUSTICE, 
July 29, 1933. 
Sir: I have the honor to respond to your request, trans- 
mitted on July 25, 1933, through the Director of the Budget, 
for an opinion as to what action, if any, you may take in 
order to insure compliance by contractors selling supplies 
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to the various departments and independent establishments 
of the Government, with the provisions of sections 3 and 4 of 
the Act of June 16, 1933, known as “ The National Industrial 
Recovery Act” (48 Stat. 196). These provisions relate to 
the establishment and enforcement of codes of fair compe- 
tition for various trades, industries, or subdivisions thereof, 
and to the making of agreements with and approval of 
voluntary agreements between and among persons engaged 
in a trade or industry. 

This question is presented in two aspects: 

First, where the contractor is a member of a trade or 
industry or subdivision thereof that has adopted a code 
under the provisions of section 3 of said Act, and where such 
code has been approved by the President. 

Second, where the trade or industry in question is not 
governed by such a code. 

At the outset, 1t seems desirable to refer to some basic 
fundamental nvinninies relating to the power of the Gov- 
ernment to purchase supplies. The head of every executive 
department and independent establishment is clothed with 
the implied authority to purchase supphes reasonably neces- 
sary for the performance of its functions. See Fives v. 
United States, 28 Ct. Cl. 249; Levy v. United States, 63 Ct. 
Cl. 126. This power is limited only by the amount of avail- 
able appropriations and by express statutory restrictions. 
Thus, R.S. section 3709 (U.S. Code, Title 41, Sec. 5) requires 
that all purchases and contracts for supplies be made by 
advertising for proposals, except when immediate delivery 
is required by the public exigency. R.S. 3744 (U.S. Code, 
Title 41, Sec. 16) requires certain contracts to be in writing. 
There are a number of statutory provisions requiring par- 
ticular clauses to be inserted in certain specified types of 
contracts, such as the well-known 8-hour clause which 
must form a part of every contract involving the employ- 
ment of laborers or mechanics (U.S. Code, Title 40, Sec. 
324). There is no prohibition, express or implied, prevent- 
ing the head of a department or independent establishment 
from inserting in contracts for the purchase of supplies such 
additional provisions as he may deem to be desirable in the 
interest of the Government or of the public welfare. Such 
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authority must be necessarily included within the discre- 
tion vested in him. 

Referring to the first aspect of the question, section 3 of 
the “ National Industrial Recovery Act” provides in effect 
in. subsection (a) that upon application by one or more 
trade or industrial associations or groups, the President may 
approve a code or codes of fair competition for the trade or 
industry or subdivision thereof, represented by the appli- 
cant or applicants. Subsections (b) and (c) read as follows: 

“(b) After the President shall have approved any such 
code, the provisions of such code shall be the standards of 
fair competition for such trade or industry or subdivision 
thereof. Any violation of such standards in any transaction 
in or affecting interstate or foreign commerce shall be 
deemed an unfair method of competition in commerce within 
the meaning of the Federal Trade Commission Act, as 
amended; but nothing in this title shall be construed to 
impair the powers of the Federal Trade Commission under 
such Act, as amended (48 Stat. 196). 

“(c) The several district courts of the United States are 
hereby invested with jurisdiction to prevent and restrain 
violations of any code of fair competition approved under 
this title; and it shall be the duty of the several district 
attorneys of the United States, in their respective districts, 
under the direction of the Attorney General, to institute pro- 
ceedings in equity to prevent and restrain such violations.” - 

Thus, failure to comply with a code of fair competition 
adopted pursuant to the provisions of section 3 constitutes 
a violation of law, which may be restrained by injunction. 
The conclusion is inescapable that ‘since compliance with 
law may obviously be required of all contractors deahng 
with the Government, it is within the authority of a head 
of a department or independent establishment to include a 
provision in all contracts for the purchase of supplies 
exacting compliance on the part of the contractor with the 
terms of a code of fair competition governing the trade or 
industry of which he is a part. 

The second aspect of the question arises in connection 
with section 4, subsection (a) of the Act, which reads as 
follows: 
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“ Sec. 4. (a) The President is authorized to enter into 
agreements with, and to approve voluntary agreements 
between and among, persons engaged in a trade or industry, 
labor organizations, and trade or industrial organizations, 
associations, or groups, relating to any trade or industry, 
if in his judgment such agreements will aid in effectuating 
the policy of this title with respect to transactions in or 
affecting interstate or foreign commerce, and will be con- 
sistent with the requirements of clause (2) of subsection 
(a) of section 3 for a code of fair competition.” 

The declaration of policy explaining the need for the 
foregoing provision and the purposes to be accomplished 
by it, is contained in section 1 of the Act. 

“Secrion 1. A national emergency productive of wide- 
spread unemployment and disorganization of industry, 
which burdens interstate and foreign commerce, affects the 
public welfare, and undermines the standards of living of 
the American people, is hereby declared to exist. It is 
hereby declared to be the policy of Congress to remove 
obstructions to the free flow of interstate and foreign com- 
merce which tend to diminish the amount thereof; and to 
provide for the general welfare by promoting the organi- 
zation of industry for the purpose of cooperative action 
among trade groups, to induce and maintain united action 
of labor and management under adequate governmental 
sanctions and supervision, to eliminate unfair competitive 
practices, to promote the fullest possible utilization of the 
present productive capacity of industries, to avoid undue 
restriction of production (except as may be temporarily 
required), to increase the consumption of industrial and 
agricultural products by increasing purchasing power, to 
reduce and relieve unemployment, to improve standards of 
labor, and otherwise to rehabilitate industry and to con- 
serve natural resources.” 

Under the authority of section 4 (a), there has been 
promulgated the President’s Reemployment Agreement to 
which all employers throughout the country have been asked 
to adhere voluntarily. This agreement prescribes, among 
other things, minimum rates of wages and maximum num- 
ber of hours of work per week for various classes of 
employes. 
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Thus, Congress has expressly proclaimed a national emer- 
gency and formulated the public policy on the subject in no 
uncertain language. It authorized the President to enter 
into agreements with and to approve voluntary agreements 
between and among persons engaged in a trade or industry, 
if in his judgment such agreements would aid in effectuating 
this policy. Acting under this grant of power and for the 
purpose of carrying out such public policy, the President 
has requested employers throughout the country voluntarily 
to enter into agreements proposed by him. 

It must necessarily be implied as part of the warp and 
woof of the Act, that adherence to and compliance with this 
agreement may be made one of the terms of all Government 
contracts for the purchase of supplies. To hold otherwise 
would be to require Government departments to act con- 
trary to the policy expressly formulated by Congress and to 
hamper the Nation-wide recovery program of the Congress 
and the President. In fact, it would put a premium on 
noncompliance with the program, for a bidder for a Gov- 
ernment contract who was able to maintain excessively low 
costs of production because of a failure to adhere, would 
acquire an unconscionable advantage over his competitors. 
Such a frustration of its purpose would be a violation of the 
spirit of the Act. Church of the Holy Trinity v. United 
States, 143 U.S. 457, 472. 

I, therefore, have the honor to advise you that the Presi- 
dent has the power to issue instructions that there be incor- 
porated in all Government contracts for the purchase of sup- 
plies, a provision requiring that the contractor shall comply 
with all the terms of the applicable code of fair competition 
for the trade or industry or subdivision thereof concerned, 
or, if there be no such approved code of fair competition, 
then with the provisions of the President’s Reemployment 
Agreement promulgated under section 4 (a) of the Act of 
June 16, 1933, without regard to whether the contractor is 
himself a party to that agreement. 

Respectfully submitted. 

HOMER CUMMINGS. 

To the PREsIDENT. 
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STATUS OF ATTORNEY FOR NATIONAL BANK RECEIVER 


An attorney for a receiver of a national bank does not come within the 
prohibition of section 198 or section 203, title 18, of the United States 
Code, or any other provision of the laws of the United States, which 
would prevent his appearing and representing other clients, or 
prosecuting or assisting in prosecuting, etc., any claim against the 
Government of the United States. 

Within the purview of the statutes, supra, an attorney for a national 
bank receiver is not an officer of the United States or a clerk in the 
employ of the United States, and he cannot be classed as a person 
holding a place of trust or profit, or discharging an official function 
under, or in connection with, any executive department of the 
Government. | 


DEPARTMENT OF JUSTICE, 
July 29, 1933. 

Sir: I have the honor to acknowledge the letter of Assist- 
ant Secretary Hewes of the 25th instant asking my opinion 
on three questions stated, the substance of which is whether 
the attorney for a receiver of a national bank comes within 
the prohibition of Section 198 or Section 2038, Title 18, 
United States Code, or any other provision of the laws of the 
United States, which would prevent his appearing and repre- 
senting other clients, or prosecuting or assisting in prose- 
cuting, etc., any claim against the Government of the United 
States. The cited statutes are quoted in full in your letter. 

Those statutes, as far as material to your inquiries, relate 
to 

1. An officer of the United States; 

2. A person holding any place of trust or profit, under or 
in connection with any executive department of the Govern- 
ment; 

3. A person discharging any official function under or in 
connection with any executive department of the Govern- 
ment ; 

4. The head of a department; 

5. An officer or clerk in the employ of the United States. 

The term “ officer of the United States” has’ been vari- 
ously construed. Under the Constitution officers are those 
appointed by the President, by and with the advice and 
consent of the Senate, or, when authorized by Congress, 
those appointed by the President alone, by the courts of 
law, or by the heads of departments. The words “ officer 
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of the United States”, when employed in the statutes of 
the United States, are to be taken usually in the limited 
Constitutional sense. Steele v. United States No. 2, 267 
U.S. 505, 507. Those words are, however, often employed 
in a broader sense. Jdid. So, it has been held variously 
that the term “ officer of the United States” may properly 
be applied to a clerk to an Assistant Treasurer (United 
States v. Hartwell, 6 Wall. 385), a Commissioner of Deeds 
for the District of Columbia (28 Op. 181), a notary public 
(28 Op. 181, 1386), and the receiver of a national bank 
(United States v. Weitzel, 246 U.S. 538, 541). Contra, a 
civil surgeon appointed by the Commissioner of Pensions 
(United States v. Germaine, 99 U.S. 508), an Assistant 
United States Attorney for the District of Columbia (18 
Op. 161), a baggage porter on the Pennsylvania Railroad 
while under control of the Federal Railroad Administration 
(Krichman v. United States, 256 U.S. 363), or a clerk to a 
collector of customs (United States v. Smith, 124 U.S. 525), 
is not such officer. 

“An office is a public station, or employment, conferred 
by the appointment of government. The term embraces the 
ideas of tenure, duration, emolument, and duties.” United 
States v. Hartwell, supra, p. 393. See also Metcalf & Eddy 
v. Mitchell, 269 U.S. 514, 520. 

In a broader sense given to the term, it has been held that 
a Prohibition Agent is an officer of the United States. Steele 
v. United States, supra. | 

In Metcalf & Eddy v. Mitchell, supra, the Supreme 
Court decided that a consulting engineer is not an officer 
of a State. In that case the Court said: 

“We think it clear that neither of the plaintiffs in error 
occupied any official position in any of the undertakings 
to which their writ of error in No. 183 relates. They took 
no oath of office; they were free to accept any other con- 
current employment; none of their engagements was for 
work of a permanent or continuous character; some were of 
brief duration and some from year to year, others for the 
duration of the particular work undertaken. Their duties 
were prescribed by their contracts and it does not appear 
to what extent, if at all, they were defined or prescribed by 
statute.” Pp. 519 and 520, 
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It is clear that the attorney to a receiver of a national 
bank is not an officer of the United States. It is equally 
clear that he was not performing any official function 
(Krichman v. United States, supra, pp. 365, 366), or that 
he was a clerk in the employ of the United States. 

It might be said that an attorney to a receiver of a 
national bank holds a place of trust or profit under or in 
connection with an executive department. In view, how- 
ever, of the strict construction placed upon criminal statutes, 
and the fact that the compensation of such attorney is paid 
not from funds of the United States but from the funds of 
the bank, I am of the opinion that the attorney for the 
receiver cannot be included under that classification. That 
description follows immediately after the term “ officer of 
the United States ”, and it seems to me subject to the rule 
of ejusdem generis. 

As pointed out in the Hartwell case and in the Metcalf 
& Eddy case the duties of an attorney for a national bank 
receiver are not continuing and permanent, they are occa- 
sional and temporary. They take no oath of office, they 
are free to accept any other concurrent employment, and 
their relation is a relation of contract rather than of 
appointment. Your three questions should all be answered 
in the negative. 


Yours very truly, 
HOMER CUMMINGS. 


To the SECRETARY OF THE TREASURY. 





CITIZENSHIP OF MRS. MARION THORGAARD 


Mrs. Marion Thorgaard, a native and resident of the United States, 
married Christian Middleboe Dyrlund, a naturalized citizen of the 
United States of Danish extraction, in New York City on April 12, 
1919. Early in 1921, Mr. and Mrs. Dyrlund took up a permanent 
residence in Denmark and the husband, after reacquiring Danish 
citizenship, obtained a divorce in 1929. Mrs. Dyrlund conttnued to 
reside in Denmark and, on April 2, 1930, she married at Copenhagen 
Helge Robert Thorgaard, a citizen of Denmark. Held that, under 
the provisions of section 3 of the Cable Act of September 22, 1922 
(42 Stat. 1022), Mrs. Thorgaard has not lost her status as a citizen of 
the United States 
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DEPARTMENT OF JUSTICE, 
August 3, 1933. 

Mapam: I have the honor to refer to the request of your 
predecessor in a letter dated January 12, 1933, for my opin- 
ion with respect to the citizenship status of Mrs. Marion 
Thorgaard, the facts concerning which are briefly as follows: 

Mrs. Thorgaard, nee Leslie, a native and resident of the 
United States, was twice married, first to Christian Middle- 
boe Dyrlund, a naturalized citizen of Danish extraction, in 
New York City on April 12, 1919. Early in 1921 they took 
up a permanent residence in Denmark, where, on April 18, 
1929, the husband obtained a divorce. Mrs..Dyrlund con- 
tinued to reside in Denmark, and on April 2, 1930, was mar- 
ried at Copenhagen to Helge Robert Thorgaard, a citizen 
of Denmark. The couple continued to reside in Denmark 
until they came to the United States on a visit, Mrs. Thor- 
gaard, her husband and her daughter, Inger Dyrlund Thor- 
gaard, having been temporarily admitted on June 28, 1981, 
for a period of five months. Not wishing to return to Den- 
mark, she has applied to your Department to ascertain her 
citizenship status in order that she may take appropriate 
steps to remain in this country legally. 

From the papers submitted it appears that in response to 
a request from your Department, the Secretary of State ob- 
tained through the American Consul General at Copen- 
hagen a statement from the Danish authorities to the effect 
that Mr. Dyrlund reacquired Danish citizenship under the 
Danish law of March 31, 1926, and that in accordance with 
the Danish law of Apeit 18, 1925, his wife acquired Danish 
nationality thereby. 

Upon the facts as above set forth, you state as follows: 

“The specific question is whether after having acquired 
Danish nationality under Danish law following the reac- 
quisition of Danish citizenship by her husband when she 
took up her permanent residence in Denmark she thereby 
lost her American citizenship under the rule laid down in 
your opinion in the case of Miss Ingrid Therese Tobiassen 
on June 16, 1932.” 

By section 3 of the Act of 1907 (34 Stat. 1228) it was pro- 
vided “ That any American woman who marries a foreigner 
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shall take the nationality of her husband.” This provision 
was, however, repealed by the Act of September 22, 1922 
(42 Stat. 1021), commonly known as the Cable Act, section 
8 of which (U.S.C.A. Title 8, Sec. 9) is in part as follows: 

“That a woman citizen of the United States shall not 
cease to be a citizen of the United States by reason of her 
marriage after the passage of this Act, unless she makes a 
formal renunciation of her citizenship before a court having 
jurisdiction over naturalization of aliens: * * *” 

In reply to an inquiry as to the interpretation of the above 
statute by the Department of State, I am advised by the Sec- 
retary of State under date of May 10, 1933, that his Depart- 
ment has heretofore carefully considered the purpose and 
meaning of the first clause of said section 3 and has taken 
the view that it was the intention of Congress when passing 
the Act of September 22, 1922, to make the citizenship of 
married women independent of that of their husbands... The 
letter continues: 3 

“There is little doubt that such was the intention of Con- 
gress and it would seem to follow that no American woman 
should lose her American citizenship by the mere fact of the 
naturalization of her husband as a citizen of a foreign coun- 
try unless she herself took some affirmative step to acquire 
the nationality of a foreign country. Considering the Act 
of September 22, 1922, as a whole and the evident intent of 
Congress when it passed it to make the citizenship of mar- 
ried women independent of that of their husbands, this De- 
partment has, in order to apply the provisions of section 3 of 
the Act mentioned in accordance with what is understood to 
have been the intention of Congress, construed the word 
‘marriage ’ as used in the first clause of section 3 as referring 
not only to the time when the ceremony of marriage is cele- 
brated but to a state of marriage.” 

The claim that Mrs. Thorgaard lost her American citi- 
zenship as the result of the reacquisition by her first husband, 
Mr. Dyrlund, of Danish nationality, according to the memo- 
randum of the Solicitor of your Department, a copy of 
which accompanied your letter, is predicated upon the fact 
that in 1919, at the time the marriage took place, section 3 
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of the Act of 1907 was still in force. However, at the time 
of their marriage Mr. Dyrlund was not an alien but a nat- 
uralized citizen of the United States, hence her nationality 
could not have been affected. It is conceded by your De- 
partment that neither the fact of her divorce in 1929 nor 
her subsequent marriage to Mr. Thorgaard, a Danish sub- 
ject, has any bearing upon the subject of your inquiry. 

As tending to support the view that because her marriage 
to Mr. Dyrlund occurred in 1919, and notwithstanding he 
was then a citizen of the United States, Mrs. Thorgaard lost 
her American citizenship under the provision of section 8 
of the Act of 1907 in consequence of having been in a state 
of marriage with Mr. Dyrlund in 1926 when he reacquired 
Danish nationality, the Solicitor of your Department directs 
attention to section 2 of the Act of July 3, 1930 (46 Stat. 
854; U.S.C.A. Title 8, Sec. 369, Cum. Pt.), amending sec- 
tion 4 of the Act of September 22, 1922, and providing a 
short form of naturalization in the case of— 

“A woman who has lost her United States citizenship by 
reason of her marriage to an alien eligible to citizenship or 
by reason of the loss of United States citizenship by her 
husband * * *” 

Prior to the foregoing amendment, section 4 of the Act of 
1922 (42 Stat. 1021; U.S.C.A., Title 8, Sec. 369) provided 
as follows: 

“That a woman who, before the passage of this Act, has 
lost her United States citizenship by reason of her marriage 
to an alien eligible for citizenship, may be naturalized as 
provided by section 2 of this Act: * * *” 

The contention that section 2 of the amendatory Act of 
1930 may be so construed as to include an American woman 
who has married a foreigner since the enactment of Sep- 
tember 22, 1922, or a woman whose husban«l has lost his 
citizenship since that date, is, in my judgment, untenable. 
Section 3 of the Act of 1922, hereinbefore quoted. expressly 
provides that an American woman shall not, after the pas- 
sage of that Act, lose her citizenship by reason of her mar- 
riage, and I am aware of no rule of statutory construction 
which would justify reading into an amendatory Act such 
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a radical change in the plain sense of the original statute. 
That such a change was not in the mind of Congress, 1s ap- 
parent from the following excerpt from the report of the 
Senate Committee in charge of the bill, the provisions of 
which were carried into the Act of July 3, 1930: 

“ Section 2 amends section 4(a) of the 1922 act and pro- 
vides a method whereby the native-born woman who lost 
her citizenship by marriage to an alien prior to September 
22, 1922, may be repatriated by a simple affirmative act in 
a court of competent jurisdiction; * * * 

“(71st Cong. 2d sess., 5. Rp. 614, p. 5; and to similar ath 
H. Rp. 1036 of the same session.)” 

The view of your Department that the case of Mrs. Thor- 
gaard falls within the rule laid down in the Attorney Gen- 
eral’s opinion of June 16, 1932, in the case of Ingrid 
Therese Tobiassen (36 Op. 585), and the reasons therefor, 
are noted. In this connection I am constrained to say that 
I concur in the contrary view expressed in the letter to you 
from the Department of State under date of November 1, 
1932, which was among the papers submitted by you, to the 
effect that the cases are not analogous. 

I am therefore of opinion that Mrs. Marion Thorgaard 
has not lost her status as a citizen of the United States. 

In the light of the foregoing it is deemed unnecessary to 
discuss section 3(a) of the Act of March 3, 1931 (46 Stat. 
1511; U.S.C., Title 8, Sec. 369-a), prescribing a method 
whereby persons born in the United States who have been 
naturalized under the laws of foreign countries may regain 
American citizenship without strict compliance with the 
usual requirements of the naturalization laws, the possible 
bearing of which is suggested in the memorandum of the 
Solicitor of your Department. 

The file which accompanied your letter is herewith re- 
turned, as requested. 

Respectfully, 
HOMER CUMMINGS. 


To the SEcRETARY OF LABOR. 
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LOANS BY FARM CREDIT ADMINISTRATION TO COOPER- 
ATIVE ASSOCIATIONS 


Under section 7 (a) (1) of the Agricultural Marketing Act (46 Stat. 14), 
relating to loans to cooperative associations, as amended by section 
51 of the Farm Credit Act of 1933 (48 Stat. 265), the Farm Credit 
Administration is authorized to make loans to assist a qualified bor- 
rower to repay existing indebtedness incurred to pay the cost of 
current operations. 

Under section 7 (a) (2) of the Agricultural Marketing Act, as amended 
by section 52 of the Farm Credit Act of 1933, loans may be made to 
assist a qualified borrower to repay existing indebtedness which has 
been incurred in the construction or acquisition of physical marketing 
facilities; but a loan to assist a borrower to repay indebtedness which 
has been incurred in the construction or acquisition of physical 
facilities for other than marketing purposes is unauthorized. 

The Farm Credit Administration is authorized to make loans to qualified 
cooperative associations to assist such associations to repay existing 
indebtedness whether such indebtedness be secured or unsecured, 
and without regard to the character of the property, if any, securing 
such indebtedness. 


DEPARTMENT OF JUSTICE, 


August 3, 1933. 


Sim: I have the honor to acknowledge your letter of July 
26, 1933, in which you request my opinion upon certain 
questions which were submitted to you under date of July 
20, 1933, by Governor Morganthau of the Farm Credit 
Administration. 

The first three questions submitted by Governor Mor- 
ganthau are as follows: 

“1. May a loan be made under Section 7 (a) (1) of the 
Agricultural Marketing Act of June 15, 1929 (Public No. 
10, 7ist Congress) as amended by Section 51 of the Farm 
Credit Act of June 16, 1933 (Public No. 75, 73rd Congress) 
to assist the borrower to repay existing indebtedness which 
has been incurred to pay the cost of current operations? 

“9, May a loan be made under Section 7 (a) (2) of the 
Agricultural Marketing Act, as amended by Section 52 of 
the Farm Credit Act of June 16, 1933, to assist the borrower 
to repay existing indebtedness which has been incurred in 
the construction or acquisition of physical marketing 
facilities ? 

“3. May a loan be made under Section 7 (a) of the Agri- 
cultural Act, as amended, to assist the borrower to repay 
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indebtedness which has been incurred in the construction 
or acquisition of physical facilities for other than market- 
ing purposes.” 

Section 7 (a) of the Agricultural Marketing Act (46 Stat. 
14), as amended by Sections 51 and 52 of the Farm Credit 
Act of 1933 (48 Stat. 265), now reads as follows, the por- 
tions ztalicized being new matter which was inserted by 
Sections 51 and 52 of the Farm Credit Act: 

“Upon application by any cooperative association the 
board is authorized to make loans to it from the revolving 
fund to assist in— | 

(1) the effective merchandising of agricultural commod- 
ities and food products thereof and the financing of its 
operations. 

“(2) the construction or acquisition by purchase or lease, 
or refinancing the cost of such construction or acquisition, 
of physical marketing facilities for preparing, handling, 
storing, processing, or merchandising agricultural commod- 
ities or their food products;” 

With respect to the first question submitted, it should be 
noted that Section 7 (a) (1) of the Agricultural Marketing 
Act as originally enacted authorized the Farm Board (now 
the Farm Credit Administration) to make loans to a coop- 
erative association “to assist in * * * _ the effective 
merchandizing of agricultural commodities and food prod- 
ucts thereof.” This language expressly authorized the 
making of loans for the purposes indicated. The language 
added by the amendment “and the financing of its opera- 
tions ” was clearly intended to enlarge the authority to make 
loans which existed prior to the amendment. 

The phrase “financing of its operations” is broad and 
inclusive. With respect to the word “ finance ” the Encyclo- 
pedia Britannica, Volume 9, p. 240, says that its signifi- 
cance may be indicated “ by saying that finance is ‘ the art 
of providing the means of payment.’” The word “ opera- 
tions” is likewise comprehensive, and would seem fairly 
to include all undertakings necessary “to effect accom- 
plishment of results appropriate to the nature of the enter- 
prise.” See Concordia-Arrow Flying Service Corp. v. 
City of Concordia, 131 Kans. 247, 250, 
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Situations may arise where the only practical way in 
which a cooperative association may be enabled effectively 
to carry on its operations is by securing loans to carry or 
to liquidate its existing indebtedness. Accordingly, it 
seems clear that a loan for such a purpose is a loan to 
assist the association in the “ financing of its operations.” 
It is, therefore, my opinion that the Farm Credit Adminis- 
tration is authorized by the statute as amended to make 
loans to assist a borrower to repay existing indebtedness 
incurred to pay the cost of current operations. 

If there were any doubt as to the correctness of this con- 
clusion, and I do not think that there is, such doubt > 
should be resolved in favor of the construction which I have 
reached in view of the avowed purpose of the Farm Credit 
Act of 1933 to assist and strengthen the system of coop- 
erative credit established by the Agricultural Marketing 
Act. (See House Report No. 171, 73rd Cong., 1st Sess., 
pp. 2, 5; Senate Report No. 124, 78rd Cong., 1st Sess., pp. 
2,5 

The second question is whether a loan may be made under 
Section 7(a)(2) of the Agricultural Marketing Act, as 
amended, to assist the borrower to pay an existing indebt- 
edness which has been incurred in the construction or ac- 
quisition of physical marketing facilities. 

Plainly such a loan is authorized. It had been ruled by 
my predecessor that the power conferred by this subdivi- 
sion of the statute, as originally enacted, to make loans for 
“ the construction or acquisition by purchase or lease of phys- 
ical marketing facilities” did not authorize the making 
of loans solely for the purpose of refinancing such cost or 
acquisition. (36 Op. 326, 340-342.) But by Section 52 
of the Farm Credit Act of 1933, Section 7 (a) (2) was 
amended by the insertion of the words “or for refinancing 
the cost of such construction or acquisition.” This language, 
which was undoubtedly inserted to avoid the effect of the 
above mentioned ruling of the Attorney General, clearly 
permits loans to assist a qualified borrower to repay exist- 
ing indebtedness which has been incurred in the construc- 
tion or acquisition of physical marketing facilities. 

The third question is whether a loan may be made to 
assist a borrower to repay indebtedness which has been in- 
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curred in the construction or acquisition of physical facil- 
ities for other than marketing purposes. In my opinion 
such a loan is not authorized. In unambiguous terms Sec- 
tion 7(a)(2), as amended, authorizes loans for the con- 
struction or acquisition, or refinancing the cost of construc- 
tion or acquisition, of “physical marketing facilities.” The 
specific grant of power to make loans for the construction 
or acquisition, or refinancing the cost of construction or 
acquisition, of physical marketing facilities negatives an 
intention to authorize loans for the construction or acquisi- 
tion, or refinancing the cost of construction or acquisition, 
of physical facilities for other than marketing purposes. 

Governor Morganthau’s fourth question was submitted in 
the following form: 

“The indebtedness in any of the above situations [re- 
ferring to the three questions above stated] may be unse- 
cured, or may be secured by liens on the assets acquired in 
connection with the existing indebtedness or upon other 
assets. Does the existence or absence of security, or the 
nature of the property securing any indebtedness, affect 
the authority of the Farm Credit Administration to make 
loans to assist in repayment of such indebtedness?” : 

Section 7(b) of the Agricultural Marketing Act, as 
amended, provides: 

“No loan shall be made to any cooperative association 
unless, in the judgment of the board, the loan is in further- 
ance of the policy declared in section 1 and the cooperative 
association applying for the loan has an organization and 
management, and business policies, of such character as to 
insure the reasonable safety of the loan and the furtherance 
of such policy.” 

Section 7(c) of the Agricultural Marketing Act, as 
amended by Section 53 of the Farm Credit Act of 19383, 
provides: 

“(c) Loans for the construction or acquisition by purchase 
or lease of physical facilities, or for refinancing the cost of 
such construction or acquisition, shall be subject to the fol- 
lowing conditions: 

“(1) No such loan shall be made in an amount in excess 
of 60 per centum of the value of the facilities. 
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“(2) No loan for the purchase or lease of such facilities 
shall be made unless the Governor of the Farm Credit 
Administration finds that the purchase price or rent to be 
paid is reasonable.” 

The foregoing appear to be the only limitations imposed 
by the statute upon the Farm Credit Administration in 
making loans to assist qualified cooperative associations in 
paying existing indebtedness. It is, therefore, my opinion 
that the Farm Credit Administration is authorized to make 
loans to qualified cooperative associations to assist such 
associations to repay existing indebtedness whether such 
indebtedness be secured or unsecured, and without regard 
to the character of the property, if any, securing such 
indebtedness. 

Respectfully, | 
HOMER CUMMINGS. 


To the PRESIDENT. 





AGRICULTURAL ADJUSTMENT ACT—SET-OFF OF DEBTS 
DUE UNITED STATES BY FARMERS 


There is no requirement of statute that debts due the United States 
by farmers be set off against rental or benefit payments to be made 
under section 8 (1) of the Agricultural Adjustment Act (48 Stat. 34). 


DEPARTMENT OF JUSTICE, 
August 8, 1933. 

Sir: I have the honor to reply to your letter of July 26, 
1938, in which my opinion is requested upon the question 
whether debts of farmers due the United States are required 
to be set off against rental or benefit payments which you are 
authorized to make to them under Section 8 (1), Part 2, 
Title I, of the Agricultural Adjustment Act of May 12, 1933, 
as amended (Pub. No. 10, 73d Congress). 

The provision in question gives the Secretary of Agricul- 
ture power— 

“To provide for reduction in the acreage or reduction in 
the production for market, or both, of any basic agricultural | 
commodity, through agreements with producers or by other 
voluntary methods, and to provide for rental or benefit pay- 
ments in connection therewith or upon that part of the pro- 
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duction of any basic agricultural commodity required for 
domestic consumption, in such amounts as the Secretary 
deems fair and reasonable, to be paid out of any moneys 
available for such payments. Under regulations of the Sec- 
retary of Agriculture requiring adequate facilities for the 
storage of any non-perishable agricultural commodity on 
the farm, inspection and measurement of any such com- 
modity so stored, and the locking and sealing thereof, and 
such other regulations as may be prescribed by the Secre- | 
tary of Agriculture for the protection of such commodity 
and for the marketing thereof, a reasonable percentage of 
any benefit payment may be advanced on any such com- 
modity so stored. In any such case, such deduction may be 
made from the amount of the benefit payment as the Secre- 
tary of Agriculture determines will reasonably compensate 
for the cost of inspection and sealing, but no deduction may 
be made for interest ” (48 Stat. 34). 

The right of the United States to withhold or set off 
money due to a person against a debt due by such person 
to the Government has been recognized and exercised since 
the early days of our Government. It is not dependent upon 
the existence of a statute, but is the common right which 
belongs to every creditor to apply moneys payable by him to 
his debtor in settlement of sums due him by the debtor. 

Long before the first federal statute was enacted (Act of 
March 3, 1875, 18 Stat. 481; U.S. Code, Title 31, Section 
227) upon the subject, the right was explained by the Su- 
preme Court in Gratiot v. United States, 15 Peters (40 U.S.) 
336 (decided January, 1841), wherein it was held that: 

“The United States possess the general right to apply all 
sums due for such pay and emoluments, to the extinguish- 
ment of any balances due to them by the defendant, on any 
other account, whether owed by him as a private individual, 
or as chief engineer. It is but the exercise of the common 
right, which belongs to every creditor, to apply the unap- 
propriated moneys of his debtor, in his hands, in extinguish- 
ment of the debts due to him. (Page 369 of the opinion.)” 

The principle thus settled has been applied since that de- 
cision was rendered: McKnight v. United States, 98 U.S. 
179, 186; Bonnafon v. United States, 14 Ct. Cls. 484, 489; 


The Secretary of Agriculture 217 


Schooner Henry, et al v. United States, 35 Ct. Cls. 393, 395 ; 
and Barry v. United States, 229 U.S. 47. In the latter case 
the War Department had set off a debt due it against a debt 
it owed, and again the Court held: 

“The lability might have been asserted by the Gov- 
ernment in an action; but it might, as it did, charge it up 
as a set-off against its own liability. It would be folly to 
require the Government to pay under the one contract what 
it must eventually recover for a breach of the other. (Page 
53 of the opinion.)” 

There is no doubt, therefore, that the right of set-off has 
always been available to the Federal Government. Until the 
Act of 1875 was enacted, the exercise of the right was within 
the discretion of the accounting officers. 

The Act of 1875 took away the discretion which account- 
ing officers previously had in exercising the right, and made 
it the duty of the Secretary of the Treasury, upon presenta- 
tion for payment of “any final judgment recovered against 
the United States or other claim duly allowed by legal 
authority ”, to withhold payment of an amount of such 
judgment or claim equal to any debt due the United States 
from the claimant. The full text of the Act as originally 
enacted was as follows: 

“When any final judgment recovered against the United 
States or other claim duly allowed by legal authority, shall 
be presented to the Secretary of the Treasury for payment, 
and the plaintiff or claimant therein shall be indebted to 
the United States in any manner, whether as principal or 
surety, it shall be the duty of the Secretary to withhold 
payment of an amount of such judgment or claim equal to 
the debt thus due to the United States; and if such plaintiff 
or claimant assents to such set-off, and discharges his judg- 
ment or an amount thereof equal to said debt or claim, the 
Secretary shall execute a discharge of the debt due from the 
plaintiff to the United States. But if such plaintiff, or 
claimant, denies his indebtedness to the United States, or 
refuses to consent to the set-off, then the Secretary shall 
withhold payment of such further amount of such judg- 
ment, or claim, as in his opinion will be sufficient to cover 
all legal charges and costs in prosecuting the debt of the 
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United States to final judgment. And if such debt is not 
already in suit, it shall be the duty of the Secretary to cause 
legal proceedings to be immediately commenced to enforce 
the same, and to cause the same to be prosecuted to final 
judgment with all reasonable dispatch. And if in such ac- 
tion judgment shall be rendered against the United States, 
or the amount recovered for debt and costs shall be less 
than the amount so withheld as before provided, the balance 
shall then be paid over to such plaintiff by such Secretary 
with 6 per centum interest thereon for the time it has been 
withheld from the plaintiff.” 

A definite course of procedure in settling Government 
accounts, which would result not only in prompt settlements, 
but also in avoiding all unnecessary litigation, was thus 
prescribed and made mandatory upon the Secretary. 

On March 3, 1933, that Act was reenacted (47 Stat. 1516, 
section 18, Pub. No. 428, 72d Congress) and changed to the 
extent of excluding the words “or other claim” from the 
first sentence of the Act, and substituting the “ Comptroller 
General of the United States” for the “Secretary of the 
Treasury”. 

As the effect of the Act of 1875 was to take away the dis- 
cretion which accounting officers previously had in exercising 
the right of set-off and to require them to make set-offs in 
respect to both judgments and claims, so now the effect of 
the amendment is to restore the discretion of exercising the 
set-off right with respect to claims, and to limit the duty 
of making set-offs to judgments. The report of the Com- 
mittee (Senate Report No. 1021 on H. R. 13520, 72d Con- 
gress, 2d Session) which recommended the change in the 
Act, concludes with the statement that: 

“The amendments eliminate from the statute the lan- 
guage with respect to claims, limiting the application of the 
statute to Judgment creditors.” 

Since rental or benefit payments to be made under Section 
8 (1) of the Act in question are not judgments, the Act of 
1875, as amended, is not applicable to them. 

I have to advise you, therefore, that there is now no re- 
quirement of statute that debts due the United States by 
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farmers be set off against rental or benefit payments to be 
made under Section 8 (1) of the Agricultural Adjustment 
Act of May 12, 1933. | 
Respectfully, 
J. CRAWFORD BIGGS, 
Acting Attorney General. 


To the SEcRErARY OF AGRICULTURE. 





AUTHORITY TO LIMIT THE PERIOD FOR TEMPORARY 
DUTY BY ARMY OFFICER 


In the absence of some statutory direction to the contrary, the matter 
of making regulations with respect to officers in the Army governing 
the performance of temporary duty at one place for which per diem 
allowance may be paid is vested by law exclusively within the juris- 
diction of the Secretary of War and the President, and, therefore, the 
Comptroller General may not go behind the decision of the Secretary 
of War not to issue a regulation limiting to 30 days the period within 
which an Army officer may perform temporary duty at one place and 
receive per diem allowance in lieu of subsistence, but the Comptroller 
must be guided by the Secretary’s decision in exercising his general 
authority to audit disbursements and settle accounts. 

The Attorney General declines to express an opinion as to the amount of 
money actually due Captain Biglow B. Berbee for the performance 
of temporary duty, since that must be left to the determination of 
the Comptroller General subject to the effect of the Secretary’s 
action in connection therewith. 


DEPARTMENT OF JUSTICE, 
August 8, 1933. 


Sir: I have the honor to reply to your letter of May 18, 
1933, transmitting the voucher of Captain Biglow B. Berbee, 
presented to the War Department for payment in the 
amount of $13.00 on account of per diem allowance for tem- 
porary duty in excess of thirty days, which you suggest to 
be considered as an actual case pending in your Department 
in connection with your request of March 16, 1933, for my 
opinion as to whether, in the absence of instructions issued 
by the Secretary of War, the Comptroller General may, by 
his authority alone, fix a limit of thirty days as the maxi- 
mum period within which an army officer may perform 
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temporary duty at one place and receive per diem allowance 
in lieu of subsistence. 

It appears that a question has arisen in the Office of the 
Chief of Finance as to whether this voucher should be paid 
by reason of the Comptroller General’s letter to the Secre- 
tary of the Navy dated August 26, 1932 (A-43746) wherein 
it was suggested that the proposed travel instructions relat- 
ing to officers in the Navy be amended so as to limit the per- 
formance of temporary duty at one place for which per 
diem allowance might be paid to a period not exceeding 
thirty days. This amendment was included in the travel 
instructions subsequently issued by the Secretary of the 
Navy. 

The War Department has definitely decided not to issue 
such regulation and the Judge Advocate General has ren- 
dered an opinion, which has your approval, holding that in 
the absence of instructions issued by the Secretary of War, 
there is no authority in law for the application of such 
- restriction with respect to the travel of officers in the Army. 
Since you have decided that this is a matter entirely within 
the jurisdiction of the War Department you are unwilling 
to submit the above voucher to the Comptroller General as 
this would acknowledge his right to decide the question. 
Therefore, before issuing instructions to the Chief of Fi- 
nance you request my opinion as to your authority in the 
premises. 

Prior to June 80, 1932, officers in the Army on temporary 
duty were paid on a mileage basis. However, by Section 
206(a) of the Economy Act of June 30, 1932 (47 Stat. 405) 
such officers were placed on a per diem basis the same as 
civilian officers of the Government. 

Section 206(a) provides: 

“ During the fiscal year ending June 30, 1933—all provi- 
sions of law which authorize the payment of mileage to offi- 
cers of the services mentioned in the Pay Adjustment Act 
of 1922 [U.S.C., Title 37] are hereby suspended and in lieu 
thereof such officers shall be entitled to allowances for travel 
only as provided for civilian employees of the Government, 
and the Subsistence Expense Act of 1926, as modified by this 
Act, and by the Act of February 14, 1931 (Supp. V, U.S. 
Code, Title 5, sec. 78a), shall apply to such travel * * *.” 
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Section 207 provides: 

“ Section 3 of the Subsistence Expense Act of 1926, ap- 
proved June 3, 1926 (44 Stat. 688, 689), is hereby amended 
to read as follows: 

“¢Src. 3. Civilian officers and employees of the depart- 
ments and establishments, while traveling on official business 
and away from their designated posts of duty, shall be 
allowed, in lieu of their actual expenses for subsistence and 
all fees or tips to porters and stewards, a per diem allowance 
to be prescribed by the head of the department or establish- 
ment concerned, not to exceed the rate of $5 within the limits 
of continental United States, and not to exceed an average 
of $6 beyond the limits of continental United States.’ ” 

Section 208 amending Section 7 of the Subsistence Ex- 
pense Act, provides: 

“Sec. 7. The fixing and payment, under section 3, of per 
diem allowance, or portions thereof, shall be in accordance 
with regulations which shall be promulgated by the heads of 
departments and establishments and which shall be stand- 
_ardized as far as practicable and shall not be effective until 
approved by the President of the United States.” 

There can be no doubt as to the authority of the Secretary 
of War to assign officers of the Army to temporary duty as 
the exigencies of the service may require. This is purely 
a military question. Nor can there be any doubt as to his 
authority to issue such regulations as he deems necessary and 
proper respecting travel of officers in the Army. (See Sec. 
161 R.S., and Section 208, amending Section 7 of the Sub- 
sistence Expense Act of 1926 supra.) It must follow, there- 
fore that unless Congress has declared an intention by law 
to limit the period within which officers of the Army may 
perform temporary duty at one place and receive per diem 
allowance in lieu of subsistence, the action of the Secretary 
of War on such matters must be accepted as final by other 
officers of the Government. 

It does not appear from the statutes above quoted that any 
definite limitation has been prescribed as to temporary 
duty, nor that any distinction is made therein between civil- 
ian officers and officers of the Army. Therefore, since it 
appears from the Standardized Government Travel Regula- 
tions (Par. 48-a; A.R. 35-4060, July 2, 1927, Par. 3 d and e) 
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and the Comptroller General’s decision of February 28, 1927, 
published therein as Appendix VII that a civilian officer may 
be assigned to temporary duty and receive per diem allow- 
ance for periods longer than thirty days it necessarily fol- 
lows that the same rule would apply to officers in the Army. 

In view of the foregoing it is my opinion, in the absence 
of some statutory direction to the contrary, that the matter 
of making regulations with respect to officers in the Army 
governing the performance of temporary duty at one place 
for which per diem allowance may be paid is vested by law 
exclusively within the jurisdiction of the Secretary of War 
and the President, and, therefore, the Comptroller Genera] 
may not go behind your decision not to issue the regulation 
but must be guided by it in exercising his general authority 
to audit disbursements and settle accounts. (37 Op. 95, 
100-101; 34 Op. 162, 170-171.) 

As to the amount of money actually due Captain Barbee 
on this voucher, that must be left to the determination of 
the Comptroller General subject to the effect of your action 
in connection therewith, and for that reason I shall not- 
express my opinion on that question. 


Respectfully, J. CRAWFORD BIGGS, 
Acting Attorney General. 
To the SECRETARY OF WAR. 





STATUS OF PRESENT INCUMBENT OF THE TRANSFERRED 
OFFICE OF SOLICITOR OF THE TREASURY 


As the office of the solicitor of the Treasury was transferred from the 
Department of Justice to the Treasury Department by the Executive 
Order of June 10, 1933 (No. 6166), the present incumbent of the 
office of the Solicitor of the Treasury of the Department of Justice is 
‘“‘employed in connection with the work of an abolished agency,”’ 
and, therefore, is subject to the automatic separation provision of 
section 19 of that Executive Order. | 


DEPARTMENT OF JUSTICE, 
August 8, 1933. 
Sir: I have the honor to refer to your letter of August 
2, 1933, requesting my opinion as to whether the present 
incumbent of the office of the Solicitor of the Treasury is 
subject to the automatic separation provision of Section 


The Secretary of the Treasury 223 


19 of the Executive Order of June 10, 1933 (No. 6166), 
which provides: 

“ All personnel employed in connection with the work 
of an abolished agency or function disposed of shall be 
separated from the service of the United States, except 
that the head of anv successor agency, subject to my 
approval, may, within a period of four months after 
transfer or consolidation, reappoint any of such personnel 
required for the work of the successor agency without reex- 
amination or loss of civil-service status.” 

The answer to this question depends upon whether the 
present incumbent of the office of the Solicitor of the Treas- 
ury is “employed in connection with the work of an abol- 
ished agency or function disposed of” within the meaning 
of this language as used in the above quoted paragraph of 
Section 19. 

The meaning of the terms “ agency ”, “ abolished agency ”, 
“function disposed of”, and “successor agency ”, used in 
the Executive Order are defined by Section 21 thereof as 
follows: 

“ ‘Agency’ means any commission, independent establish- 
ment, board, bureau, division, service, or office in the execu- 
tive branch of the Government.” 

“°A bolished agency ’ means any agency which is abolished, 
transferred, or consolidated.” 

“¢ Successor agency ’ means any agency to which is trans- 
ferred some other agency or function, or which results from 
the consolidation of other agencies or functions.” 

“¢ Function disposed of’ means any function eliminated 
or transferred.” 

Section 5 provides: 

“ The functions of prosecuting in the courts of the United 
States claims and demands by, and offenses against, the 
Government of the United States, and of defending claims 
and demands against the Government, and of supervising 
the work of United States attorneys, marshals, and clerks 
in connection therewith, now exercised by any agency or 
officer, are transferred to the Department of Justice. 

“As to any case referred to the Department of Justice for 
prosecution or defense in the courts, the function of deci- 
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sion whether and in what manner to prosecute, or to defend, 
or to compromise, or to appeal, or to abandon prosecution 
or defense, now exercised by any agency or officer, is trans- 
ferred to the Department of Justice. 

“For the exercise of such of his functions as are not trans- 
ferred to the Department of Justice by the foregoing two 
paragraphs, the Solicitor of the Treasury is transferred from 
the Department of Justice to the Treasury Department. 

“ Nothing in this section shall be construed to affect the 
function of any agency or officer with respect to cases at any 
stage prior to reference to the Department of Justice for 
prosecution or defense.” 

The office of the Solicitor of the Treasury was transferred 
to and the Solicitor was made an officer of this Department 
by Section 3 of the Act of June 22, 1870, entitled “An Act 
to establish the Department of Justice” (c. 150, 16 Stat. 
162; U.S.C., Title 5, Sec. 297), which section provides: 

“And be it further enacted, That from and after the 
time when this act takes effect, the solicitor of the treasury 
and his assistants, the solicitor of internal revenue, the 
solicitor and naval judge advocate general, who shall here- 
after be known as the naval solicitor, and the clerks, mes- 
sengers, and laborers employed in the office of the Attorney- 
General, and in the offices of the solicitor of the treasury, 
naval solicitor, and solicitor of internal revenue, and the 
law officer in the Department of State, now designated as 
the examiner of claims in said Department, shall be trans- 
ferred from the Departments with which they are now 
associated to the Department of Justice; and said officers 
shall exercise their functions under the supervision and 
control of the head of the Department of Justice.” 

Since the enactment of this statute the Solicitor of the 
Treasury has exercised the functions of his office under the 
supervision of the Attorney General and his office has been 
a bureau of this Department. 

Obviously, the Solicitor of the Treasury is an “ agency ” 
within the meaning of the above quoted provisions of the 
Executive order. Under these provisions, it is clear that 
any “agency” which is transferred from one department 
to another is abolished and becomes in the Department to 
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which it is transferred a “successor agency” within the 
meaning of the first paragraph of section 20 of the order: 

“ Such portions of the unexpended balances of appropri- 
ations for any abolished agency or function disposed of 
shall be transferred to the successor agency as the Director 
of the Budget shall deem necessary.” 

It follows, therefore, that the provisions of the Executive 
order quoted herein abolished the office of the Solicitor of 
the Treasury of this Department and created in the Treas- 
ury Department an office of Solicitor of the Treasury, to 
which is transferred the legal work of the Treasury Depart- 
ment now performed by this Department. 

Accordingly, it is my opinion that the present incumbent 
of the office of the Solicitor of the Treasury of this Depart- 
ment is employed in connection with the work of “an 
abolished agency ”, and, therefore, is subject to the automatic 
separation provision of Section 19 of the Executive Order 
of June 10, 1933 (No. 6166). 

Respectfully, 
J. CRAWFORD BIGGS, 
Acting Attorney General. 


To the SECRETARY OF THE TREASURY. 





IMPORTATIONS FROM COUNTRY WHERE RINDERPEST 
OR FOOT-AND-MOUTH DISEASE EXISTS 


Under section 306 (a) of the Tariff Act of 1930 (46 Stat. 689), importa- 
tions of meat and livestock from any part of the Republic of Argentina 
are prohibited so long as rinderpest or foot-and-mouth disease exists 
in that country, as determined by the Secretary of Agriculture. 


DEPARTMENT OF JUSTICE, 
August 11, 1933. 
Sm: I have the honor to refer to your letter of July %, 
1933, requesting my opinion concerning the proper inter- 
pretation of Section 306 (a) of the Tariff Act of 1930 
(c. 497, 46 Stat. 590, 689), prohibiting the importation of 
meat and live stock from foreign countries in which rinder- 
pest or foot-and-mouth disease has been determined to exist. — 
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Section 306 (a) reads as follows: 

“ RINDERPEST AND Foot-anp-Mourn Disrase.—If the Sec- 
retary of Agriculture determines that rinderpest or foot-and- 
mouth disease exists in any foreign country, he shall officially 
notify the Secretary of the Treasury and give public notice 
thereof, and thereafter, and until the Secretary of Agricul- 
ture gives notice in a similar manner that such disease no 
longer exists in such foreign country, the importation into 
the United States of cattle, sheep, or other domestic rumi- 
nants, or swine, or of fresh, chilled, or frozen beef, veal, 
mutton, lamb, or pork, from such foreign country, is 
prohibited.” | 

Acting under this statute, the Secretary of Agriculture 
has previously determined that the disease mentioned exists 
in the Republic of Argentina and has given the prescribed 
notices. You state, however, that the disease does not exist 
in all portions of Argentina and suggest that the purpose of 
the statute might be accomplished by confining its inhibi- 
tion upon importations to those portions of Argentina in 
which the disease actually exists. The Secretary of State, 
in a letter to me under date of July 27th, sets forth repre- 
sentations made to his Department that the disease does not 
exist in the southern portion of Argentina, known as Pata- 
gonia, and that “ Patagonia is, geographically considered, 
isolated from the remainder of Argentina owing to the 
extreme scarcity of means of communication.” 

Observing the common import of the words of the statute, 
when the disease has been determined to exist “in any for- 
eign country ” all importations of the prescribed commodi- 
ties from such foreign country are prohibited, without ex- 
ception. I perceive in this no ambiguity or absurdity of 
result which would warrant our going beyond the statute 
itself to seek the intention of Congress, but it is apparent 
from the opinion of your Solicitor that such a resort to 
the authorized sources of assistance in solving ambiguities 
would lead to the conclusion that Congress did in fact 
intend to prohibit all importations of the specified commodi- 
ties from a foreign country in which the disease exists 
. regardless of the fact that the disease may or may not be 
confined to particular areas in such country; and the stat- 
ute has been so administered since its enactment. 
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The Republic of Argentina, of course, is a foreign country, 
and no reasons have been presented to me which, in my 
opinion, would justify a conclusion that the southern part, 
referred to as Patagonia, may be considered a separate 
country. It appears from the Encyclopaedia Britannica and 
from Nelson’s Perpetual Loose Leaf Encyclopaedia (cor- 
rected to 1933) that “ Patagonia” is a name commonly ap- 
plied to the southern part of South America, embracing 
territory within both Chile and Argentina, and it further 
appears that the Patagonian portion of Argentina is geo- 
graphically contiguous to the remainder of Argentina, the 
whole constituting a single political entity, one country, 
the Republic of Argentina. 

It is therefore my opinion that importations of the com- 
modities described in Section 306 (a) of the Tariff Act of 
1930 from any part of the Republic of Argentina are pro- 
_ hibited so long as rinderpest or foot-and-mouth disease ex- 
ists in that country, as determined by the Secretary of 
Agriculture. 

Respectfully, 
° J. CRAWFORD BIGGS, 
Acting Attorney General. 


To the SECRETARY OF AGRICULTURE. 





AUTHORITY OF CIVIL SERVICE COMMISSION TO APPOINT 
A CHIEF EXAMINER 


The Civil Service Commission has authority in law to appoint a 
chief examiner under section 3 of the Civil Service Act of January 16, 
1883 (22 Stat. 404). 


DEPARTMENT OF JUSTICE, 
August 12, 1933. 

Srr: I have the honor to refer to the letter of the Civil 
Service Commission under date of July 16th, requesting my 
opinion as directed by you, upon the question whether the 
Civil Service Commission has authority in law to appoint a 
Chief Examiner under Section 3 of the Civil Service Act 
(22 Stat. 404, U.S.C., Title 5, Section 635) which provides: 

“Said commission is authorized to employ a chief exam- 
iner “x %* * 1 
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It appears from your letter that the principal executive 
officers of the other independent establishments of the Gov- 
ernment, such as the Secretary to the Interstate Commerce 
Commission, are appointed by the heads of such organiza- 
tions whether or not Congress has by express language au- 
thorized the appointments to be made in such manner. The 
only exception to this executive practice is the Chief Exam- 
iner in the Civil Service Commission who has been ap- 
pointed by the President by and with the advice and consent 
of the Senate following the opinion of the Attorney General 
dated May 26, 1886, (18 Op. 409, 410-411) wherein it was 
held: 

“The examiner whose employment is conferred by the 
statute upon the Civil Service Commission does not appear 
to properly belong to the ‘inferior officers,’ the power of his 
appointment not being vested by Congress in the President, 
a court of law, or the head of a Department; and, although | 
the civil-service act says that ‘said Commission is author- 
ized to employ a chief examiner,’ the power to employ the 
chief examiner as contemplated by the Constitution is rele- 
gated to the President; as one of ‘all other officers of the 
United States’ established by law, 

“The examiner is an officer to be appointed by the Presi- 
dent by and with the advice and consent of the Senate.” 


An examination of this opinion shows that it was assumed 
rather than decided that the Civil Service Commission is 
not the “head of a Department” within the meaning of 
Section 2, Article II of the Constitution and since the 
Attorneys General have never expressed an opinion upon 
this precise question, my opinion is required in order to 
determine whether or not this appointment may be made 
in conformity to the above executive practice. 

The Civil Service Commission was created by Section 1 
of the Act of January 16, 1883 (22 Stat. 403; U.S.C.A., Title 
5, Sec. 682) and is headed by Commissioners who are ap- 
pointed by the President by and with the advice and con- 
sent of the Senate. Section 2 of the Act prescribes its duties 
which are, among others, to aid the President as he may 
request in preparing suitable rules for carrying out the pur- 
poses of the Act and to have control of and make regula- 
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tions for the examinations, required by law, for the entrance 
of persons into the Civil Service subject, of course, to rules 
promulgated by the President. Thus it is seen that the 
Civil Service Commission has certain independent executive 
duties to perform and being responsible only to the Chief 
Executive (22 Op. 62) is im all respects an independent 
establishment of the Government. 

It remains then only to consider whether the Commission 
is the head of a Department within the meaning of the 
Constitution. 

The case of United States v. Germaine, 99 U.S. 508, 510- 
511 (1878), is the only Supreme Court case wherein the 
meaning of the word “ Department ”, as it appears in Sec- 
tion 2, Article II of the Constitution, is defined. There the 
question before the court was whether a surgeon appointed 
by the Commissioner of Pensions, a subordinate officer in 
the Department of the Interior, was an officer of the United 
States within the meaning of Section 4777 of the Revised 
Statutes. This required a determination of the question 
whether the Commissioner of Pensions was the head of a 
Department within -the: meaning of the Constitution. In 


- rendering the opinion of the Court, Mr. Justice Miller said: 


“That instrument was intended to inaugurate a new sys- 
tem of government, and the departments to which it referred 
were not then in existence. The clause we have cited is to 
be found in the article relating to the Executive, and the 
word as there used has reference to the subdivision of the 
power of the Executive into departments, for the more con- 
venient exercise of that power. One of the definitions of 
the word given by Worcester is, ‘a part or division of the 
executive government, as the Department of State, or of the 
Treasury.’ Congress recognized this in the act creating 
these subdivisions of the executive branch by giving to each 
of them the name of a department. Here we have the 
Secretary of State, who is by law the head of the Depart- 
ment of State, the Departments of War, Interior, Treasury, 
etc. And by one of the latest of these statutes reorganizing 
the Attorney-General’s office and placing it on the basis of 
the others, it is called the Department of Justice. The asso- 
ciation of the words ‘ heads of departments’ with the Presi- 
dent and the courts of law strongly implies that something 
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different is meant from the inferior commissioners and bu- 
reau officers, who are themselves the mere aids and subordi- 
nates of the heads of the departments. Such, also, has been 
the practice, for it is very well understood that the appoint- 
ments of the thousands of clerks in the Departments of the 
Treasury, Interior, and the others, are made by the heads of 
those departments, and not by the heads of the bureaus in 
those departments.” 

This decision was handed down five years before the Act 
creating the Civil Service Commission was passed and at a 
time when the great executive departments of the Govern- 
ment were the only subdivisions of the power of the Execu- 
tive in existence. When this is considered, together with 
the fact that the Commissioner of Pensions was at that time 
only a subordinate of the Secretary of the Interior, it is 
clear that this decision is not in point to decide the present 
case. However, what the court said with respect to the 
meaning of the word Department, “the subdivision of the 
power of the Executive into departments for the more con- 
venient exercise of that power” and “a part or division of 
the executive government ”’, must be observed as the highest 
authority in determining the status of the Civil Service © 
Commission. | 

Attention is invited to the following excerpt from the 
decision of the Supreme Court in United States v. Mouat, 
124 U.S. 303-307 (1888) : 

“What is necessary to constitute a person an officer of the 
United States, in any of the various branches of its service, 
has been very fully considered by this court in United 
States v. Germaine, 99 U.S. 508. In that case, it was dis- 
tinctly pointed out that, under the Constitution of the 
United States, all its officers were appointed by the Presi- | 
dent, by and with the consent of the Senate, or by a court of 
law, or the head of a Department; and the heads of the 
Departments were defined in that opinion to be what are 
now called the members of the Cabinet.” 

Although this decision was rendered five years after the 
Civil Service Commission was established, it merely states 
by reference what was said in the Germaine case at a time 
when the Civil Service Commission, which was the first 
independent establishment of the Government, was not in 


The President 231 


existence and cannot, therefore, have any controlling effect 
upon the present question. Nor is the fact that the head of 
a Department is or is not a member of the Cabinet control- 
ling. The Cabinet, as such, was not provided for by the 
Constitution and it follows therefore that the interpretation 
of the Constitution cannot depend upon such consideration. 

While it is true that words may be used in a statute in a 
different sense from that in which they are used in the 
Constitution (Lamar v. United States, 240 U.S. 60, 65), it is 
nevertheless pointed out that the Civil Service Commission 
is referred to by Mr. Justice Brandeis in E’mergency Fleet 
Corporation v. Western Union, 275 U.S. 415, 418, as a 
“minor independent department” within the meaning of 
the language “the several departments of the Government 
of the United States,” as used in Section 2 of the Post Roads 
Act of July 24, 1866 (14 Stat. 221; R.S. Sections 5263-5266). 
Furthermore, Congress has included independent establish- 
ments within its definition of the word “ Department ” as it 
is used in the Classification Act of 1928 (Sec. 2, 42 Stat. 
1488; U.S.C., Title 5, Sec. 662; see also 25 Op. 6). 

It is clear, therefore, that the Civil Service Commission is 
not a subordinate Commission attached to one of the so- 
called executive departments but is in itself an independent 
division of the Executive Branch of the Government with 
certain independent duties and functions. Therefore, in the 
light of the Supreme Court’s definition of the word “ De- 
partment” as it appears in Section 2, Article II of the 
Constitution, it is my conclusion that the Civil Service Com- 
mission constitutes a subdivision of the power of the Exec- 
utive for the more convenient exercise of that power, and as 
such is a “ Department ” within the meaning of the Consti- 
tution. Therefore, the three Commissioners, who constitute 
the Commission, are the “head of a Department” in the 
constitutional sense. 

It is therefore my opinion that the Civil Service Commis- 
sion has authority in law to appoint a Chief Examiner under 
Section 3 of the Civil Service Act, supra. 

Respectfully, 
J. CRAWFORD BIGGS, 
Acting Attorney General. 
To the PREsIDENT. 
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READJUSTMENT OF TERMS OF THE LEASE OF THE BOSTON 
POST-OFFICE GARAGE 


The Act of March 1, 1933 (47 Stat. 1412), providing for a readjustment 
of the rental and of the purchase option in the lease of the Boston 
post-office garage, requires the Postmaster General to make a read- 
justment of the rental and purchase option in favor of the lessor but 
he is vested with a discretion to fix the amount of such readjustment 
within the limits of the maximum amounts specified in the Act. 


DEPARTMENT OF JUSTICE, 
August 12, 1933. 

Sir: I have the honor to reply to your letter of August 3 
requesting my opinion as to the proper construction of the 
Act of March 1, 1983, relating to the readjustment of the 
rental and of the purchase option in the lease for a post- 
office garage at Boston, Massachusetts. 

The Act of March 1, 1933, provides as follows: 

“ That the Postmaster General is hereby directed, because 
of the conditions encountered in the performance of the 
contract for the construction and lease of the post-office 
garage in Boston, Massachusetts, and the modifications made 
in said building from the original specifications, during the 
course of construction, to meet the aforesaid conditions, and 
to provide a larger and better building than was required 
under the original contract and specifications; to readjust 
the rental, and the purchase options in the existing lease by 
increasing the annual rental under the lease from March 23, 
1931, but not in excess of $7,500, and by increasing the pur- 
chase options not in excess of $75,000” (47 Stat. 1412). 

Although the language of this statute is not happy, the 
intention of Congress becomes apparent from an examina- 
tion of its legislative history. The statute was originally 
introduced in the Senate as Senate Bill No. 88, 72d Congress, 
1st Session. As reported back to the Senate by the Senate 
Committee on Post Offices and Post Roads (See Senate 
Report No. 105, 72d Congress, 1st Session) the bill provided 
“that the Postmaster General is hereby authorized to in- 
vestigate the conditions encountered ” in the construction of 
the Boston post-office garage, “and to readjust the rental 
and purchase options in the existing lease if the equities so 
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require.” On the floor of the Senate the bill was amended 
in two particulars, so far as now material. The words 
“ authorized to investigate ” were stricken out and the words 
“ directed, because of ” were inserted in their place. And 
in the final clause of the bill the words “if the equities so 
require ” were eliminated and in their place was inserted the 
words “by increasing the annual rental from the date of 
the lease $7,500, and by increasing the purchase options 
$75,000.” (75 Cong. Rec., 72d Congress, Ist Session, 
p. 14443.) With these amendments, the bill became a direction 
to the Postmaster General, not a mere authorization, and 
it required him to increase the annual rental from the date 
of the lease by $7,500 and to increase the purchase options 
by $75,000. After the adoption of these amendments, the 
bill was passed by the Senate. (75 Cong. Rec., supra, p. 
14445.) 

When the bill came to the House it was referred to the 
House Post Office Committee, which reported it back in the 
form in which it had passed the Senate. (75 Cong. Rec., 
supra, p. 15499; House Report No. 1778, 72d Congress, 1st 
Session.) When the bill was reached on the floor of the 
House, however, it was again amended. ‘The word “ di- 
rected ” which had been inserted by the Senate was changed 
back to “ authorized”, and the final clause was amended 
by inserting the words “ not in excess of ” before the amounts 
by which the rental and purchase options were to be in- 
_ creased. With these amendments the bill was passed by 
the House. (76 Cong. Rec., 72d Congress, 2d Session, 
pp. 3552-3553. ) 

The Senate disagreed with the House amendments and 
asked for a conference. (76 Cong. Rec., supra, p. 3584.) 
When the question of appointing conferees came before the 
House, Mr. Stafford, the Member who had offered the amend- 
ments adopted by the House, made the following statement 
(76 Cong. Rec., supra, p. 4102) : 

“Mr. Speaker, when this bill was under consideration 
under the unanimous-consent call, it barely escaped defeat 
because one Member did not rise in time. The amendments 
were prepared by me after consultation with the gentleman 
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from Massachusetts [Mr. Foss]. If I had thought for one 
minute that these amendments were not going to be adopted, 
I would have done all in my power to defeat the bill. I 
had doubt whether we should delegate the right to the Post- 
master General to increase rentals, when all other rentals 
are coming down. | 

“My amendments proposed ‘ not in excess of ’ the amounts 
stated, while the gentleman’s bill as reported from the com- 
mittee is mandatory, and it is not supported by the Post- 
master General. I can not understand the Senate of the 
United States in not accepting these reasonable amend- 
ments. I serve notice now that if the Senate does not 
recede, I shall use every parliamentary advantage under my 
control to defeat the bill.” 

Thereafter a conference was held and a report was made 
(House Report No. 2095, 72d Congress, 2d Session) recom- 
mending that the House recede from its amendment, substi- 
tuting “authorized” for “directed” and that the Senate 
accept the amendment of the House inserting the words 
“not in excess of” before the figures. This conference 
report was agreed to by the House (76 Cong. Rec., supra, 
pp. 4948-4949) and by the Senate (76 Cong. Rec., supra, 
p. 4867), and in this form the bill was approved by the 
President and it became law. 

From this discussion of the history of the bill it is ap- 
parent that it was the intention of Congress to direct the 
Postmaster General to make a readjustment of the lease 
of the Boston post-office garage both with respect to the 
rental value and the purchase options. The amount of this 
readjustment, however, is not fixed by the bill except that 
the increase of the annual rental is not to exceed $7,500 
and the increase in the purchase options is not to exceed 
$75,000. The extent of these increases within the limits 
fixed by the bill is left to your determination. You are 
authorized to make the ultimate decision, and the latitude 
of your discretion is limited only by the maximum amounts 
named in the Act. You would be justified in making addi- 
tional compensation in the maximum amounts specified in 
the Act, but you need not allow the full amount unless in 
your judgment the facts warrant this action. 
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As I construe the statute, you must make a readjustment 
in favor of the lessor, and this readjustment must not exceed 
the maximum amounts stated in the statute. Within these 
limits, it was clearly the intention of Congress not to fix 
the amount of the readjustment, but to vest in you a dis- 
cretion to determine this amount. 

Respectfully, 
J. CRAWFORD BIGGS, 
Acting Attorney General. 


To the Postmaster GENERAL. 





ACQUISITION BY NATIONAL BANK OF ASSETS OF 
CLOSED BANKS 


The proposed acquisition by a new national bank in the District of 
Columbia of notes, lawful when made, evidencing indebtedness of- 
its executive officers to closed banks whose assets will be taken over 
by the new bank would not be in violation of section 12 of the 
Banking Act of 1933 (48 Stat. 182.) 

The question what officers of a bank are comprised within the term 
‘executive officer’ does not permit of a categorical answer since ‘‘it 
is not the designation under which one is known but the nature of 
his duties which characterizes him as an ‘executive officer.’ ” 


DEPARTMENT OF JUSTICE, 
August 18, 1933. 


Sir: I have the honor to refer to your letter of August 4, 
1933, requesting my opinion (1) concerning the legality, 
under Section 12 of the Banking Act of 1933 (approved 
June 16, 1933), of the proposed acquisition by a new na- 
tional bank in the District of Columbia of notes evidencing 
indebtedness of its executive officers to closed banks whose 
assets will be taken over by the new bank, and (2) as to 
what officers of a bank are comprised within the term 
“executive officer.” 

Section 12 (48 Stat. 182) amends the Federal Reserve 
Act (U.S.C. Title 12, section 221 et seq.) by adding thereto 
the following paragraph: 

‘No executive officer of any member bank shall borrow 
from or otherwise become indebted to any member bank 
of which he is an executive officer, and no member bank 
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shall make any loan or extend credit in any other man- 
ner to any of its own executive officers: Provided, ‘That 
loans heretofore made to any such officer may be renewed 
or extended not more than two years from the date this 
paragraph takes effect, if in accord with sound banking 
practice. If any executive officer of any member bank bor- 
row from or if he be or become indebted to any bank other 
than a member bank of which he is an executive officer, he 
shall make a written report to the chairman of the board of 
directors of the member bank of which he is an executive 
officer, stating the date and amount of such loan or indebted- 
ness, the security therefor, and the purpose for which the 
proceeds have been or are to be used. Any executive officer 
of any member bank violating the provisions of this para- 
graph shall be deemed guilty of a misdemeanor and shall 
_be imprisoned not exceeding one year, or fined not more than 
$5,000, or both; and any member bank violating the provi- 
sions of this paragraph shall be fined not more than $10,000, 
and may be fined a further sum equal to the amount so 
loaned or credit so extended.” 

If a bank should acquire by purchase a note evidencing 
an indebtedness of one of its executive officers, the officer 
would certainly “ become indebted to” the bank, within the 
literal meaning of the words, and it is to be borne in mind 
that a contrary conclusion might make possible the circum- 
vention of the statute by subterfuges. 

However, it is provided that loans made prior to the 
enactment of the statute may be renewed or extended not 
more than two years, if in accord with sound banking prac- 
tice, with evident purpose to avoid the harshness and possi- 
ble losses consequent upon immediate foreclosures and can- 
cellations; and I do not perceive that there is less reason 
for application of the principle when, during the two-year 
period, the bank is affected by a reorganization or other 
such turn in its affairs which results in the transfer of its 
assets to another corporation in which some or all of its 
officers will serve. 

Understanding, therefore, that the loans in question were 
proper and lawful when made and come within the spirit of 
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the proviso authorizing renewals or extensions for not more 
than two years, if in accord with sound banking practice, 
I perceive no objection to approval of the proposed organi- 
zation because of the fact that notes evidencing such loans 
are among the assets which will be acquired by the new bank. 

Upon the question who are executive officers, your Solici- 
tor quotes from Arkansas Amusement Corporation v. 
Kempner, 33 S.W. (2d) 42, to the effect that “an executive 
officer or employee is one who assumes command or control 
and directs the course of the business, or some part thereof. 
and who outlines the duties and directs the work of sub- 
ordinate employees,” as usually provided for in the articles 
of association, the by-laws, or a resolution of the directors. 
The Supreme Court of Oklahoma, determining that “the 
cashier of a national bank clearly is an executive officer,” 
derived assistance from statutory provisions concerning his 
duties. First National Bank v. Mee, 126 Okla. 265, 269. 

I approve these general conclusions, but they permit no 
categorical answer to the question which you have sub- 
mitted. “It is not the designation under which one is known 
but the nature of his duties which characterizes him as an 
‘executive officer.’”” Small v. Gibbs Press, 225 N.Y.S. 141, 
142, 

It is the duty of the banks and of all officers who by any 
possibility might be affected to keep within the statute and 
to weigh carefully all the facts and circumstances (pecul- 
iarly within their possession) before acting. If cases arise in 
which it appears that the statute may have been violated, I 
shall be glad to consider the advisability of prosecutions; 
and I shall, of course, be glad to advise you in connection 
with any such cases wherein you may have some duty to 
perform. In either event, however, it would be necessary 
that I be fully informed as to the facts. 

Respectfully, 
HOMER CUMMINGS. 


To the SECRETARY OF THE TREASURY. 
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TRANSFER OF FUNCTIONS OF SHIPPING BOARD TO THE 
DEPARTMENT OF COMMERCE 


Section 12 of the Executive Order of June 10, 19383 (No. 6166), is not 
invalid because of its effect to transfer the regulatory functions of the 
United States Shipping Board to the Department of Commerce. 

The United States Shipping Board is an ‘‘executive agency” within the 
meaning of that term as defined in the Reorganization Act of March 
3, 1933 (47 Stat. 1517). 


DEPARTMENT OF JUSTICE, 
August 19, 1933. 


sir: I have the honor to refer to your letter of July 29, 
1938, in which you request my opinion as to the validity of 
Section 12 of the Executive Order of June 10, 1933 (No. 
6166), which is as follows: 

“The functions of the United States Shipping Board 
including those over and in respect to the United States 
Shipping Board Merchant Fleet Corporation are transferred 
to the Department of Commerce, and the United States 
Shipping Board is abolished.” 

It appears from your submission that the validity of this 
section has been questioned by the American Steamship 
Owners’ Association on the ground that the United States 
Shipping Board has regulatory functions and that the 
President is not authorized under Section 16 of the Reor- 
ganization Act (Act of March 3, 1933, c. 212, 47 Stat. 
1489, 1517), pursuant to which the Executive Order of 
June 10, 1933, was issued, to transfer such functions to the 
Department of Commerce. 

Section 16 of the Act of March 3, 19388, supra, so far as 
here material, provides: 


“Titre [TV—ReEorGANIZATION OF ExXeEcuTIvE DEPARTMENTS 
“DECLARATION OF STANDARD 


“Sec. 401. The Congress hereby declares that a serious 
emergency exists by reason of the general economic depres- 
sion; that it is imperative to reduce drastically govern- 
méntal expenditures; and that such reduction may be accom- 
plished in great measure by proceeding immediately under 
the provisions of this title. 
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“Accordingly, the President shall investigate the present 
organization of all executive and administrative agencies of 
the Government and shall determine what changes therein 
are necessary to accomplish the following purposes: 

“(a) To reduce expenditures to the fullest extent con- 
sistent with the efficient operation of the Government; 

“(b) To increase the efficiency of the operations of the 
Government to the fullest extent practicable within the 
revenues; 

“(c) To group, coordinate, and consolidate executive and 
administrative agencies of the Government, as nearly as 
may be, according to major purposes; 

“(d) To reduce the number of such agencies by consoli- 
dating those having similar functions under a single head, 
and by abolishing such agencies and/or such functions 
thereof as may not be necessary for the efficient conduct of 
the Government; 

“(e) To eliminate overlapping and duplication of effort; 
and 4 9 | 

“(f) To segregate regulatory agencies and functions from 
those of an administrative and executive character. 


“ DEFINITION OF EXECUTIVE AGENCY 


“Sec. 402. When used in this title, the term ‘executive 
agency’ means any commission, independent establishment, 
board, bureau, division, service, or office in the executive 
branch of the Government and, except as provided in sec- 
tion 403, includes the executive departments. 


*¢ POWER OF PRESIDENT 


Sec. 403. Whenever the President, after investigation, 
shall find and declare that any regrouping, consolidation, 
transfer, or abolition of any executive agency or agencies 
and/or the functions thereof is necessary to accomplish any 
of the purposes set forth in section 401 of this title, he may 
by Executive order— 

“(a) Transfer the whole or any part of any executive 
agency and/or the functions thereof to the jurisdiction and 
control of any other executive agency ; 
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“(b) Consolidate the functions vested in any executive 
agency ; or 

“(c) Abolish the whole or any part of any executive 
agency and/or the functions thereof; and 

“(d) Designate and fix the name and functions of any 
consolidated activity or executive agency and the title, 
powers, and duties of its executive head; except that the 
President shall not have authority under this title to abol- 
ish or transfer an executive department and/or all the 
functions thereof. * * *” 

It will be noted that the President is given the power to 
abolish any executive agency (except an executive depart- 
ment) in whole or in part and to transfer the functions 
thereof to the jurisdiction and control of any other executive 
agency. Hence, if the Shipping Board jis an executive 
agency of the Government the functions thereof can be 
transferred as directed in the President’s order, and it is 
immaterial that a part of the Board’s functions are reg- 
ulatory rather than executive. 

The peer gen anon Act itself defines the term “ baseeulins 
agency ”, and under the definition given the term includes, 
in part, any commission, independent establishment, or 
board. No exception is made as to agencies the functions of 
which are in part regulatory. 

The provisions of the Act of September 7, 1916 (c. 451, 39 
Stat. 728; U.S.C.A., Title 46, Sec. 801, e¢ seg.), under which 
the United States Shipping Board was created, show clearly 
that the Board is an “ executive agency ” within the meaning 
of that term as defined in the reorganization statute. 

It is suggested by the American Steamship Owners’ Asso- 
ciation that the transfer of the Shipping Board’s regula- 
tory functions is inconsistent with one of the enumerated 
purposes of the Act as found in paragraph (f) of the “ Dec- 
laration of Standard ” which is “ To segregate regulatory 
agencies and functions from those of an administrative and 
executive character.” It should be noted, however, that the 
purpose designated is only one of six expressed in the Act, 
and that the President may order transfers, etc., if he 
finds such action necessary to accomplish any of the pur- 
poses enumerated. ‘The transfer in question may well serve 
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one or more of the various purposes set forth. The Presi- 
dent has found as a fact that the changes covered by his 
order are necessary to accomplish these purposes, and this 
finding is not now open to question. 

For the reasons stated, it is my opinion that Section 12 of 
the Executive Order of June 10, 1933, is not invalid because 
of its effect to transfer the regulatory functions of the Ship- 
ping Board to the Department of Commerce. 

Respectfully, 
HOMER CUMMINGS. 


To the SECRETARY OF COMMERCE. 





BONDS OF HOME OWNERS’ LOAN CORPORATION—VALIDITY— 
INTEREST GUARANTY—TAX EXEMPTION 


Respecting the proposed issue of bonds by the Home Owners’ Loan 
Corporation, held that said bonds, when issued in the form proposed 
and for the purposes specified in Home Owners’ Loan Act of 1933 
(48 Stat. 128), will constitute valid and binding obligations of the 
Corporation; that payment of interest on such bonds will be fully 
and unconditionally guaranteed by the United States; and that they 
will be tax exempt to the extent provided in Home Owners’ Loan 
Act of 1933. 

DEPARTMENT OF JUSTICE, 


August 22, 1933. 


Sir: I have the honor to comply with your request for my 
opinion upon certain questions submitted to me by the Chair- 
man of the Federal Home Loan Bank Board in his letter of 
July 29, 1933. The Chairman in this letter transmits a form 
of bond which Home Owners’ Loan Corporation proposes to 
use in issuing its bonds and requests my opinion upon the 
legality of these bonds, when issued, and upon such other 
questions relating to the issuance or the terms of the bonds 
as in my judgment would be appropriate. 

The first legislation which must be considered in passing 
upon the questions presented is the Act of July 22, 1932 (c. 
522, 47 Stat. 725), known as the Federal Home Loan Bank 
Act. This Act created a Federal Home Loan Bank Board 
consisting of five members appointed by the President by 
and with the advice and consent of the Senate. The Board 
is directed to establish not less than eight nor more than 
twelve Federal Home Loan Banks, each with a minimum 
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capital of $5,000,000. The Secretary of the Treasury is 
required to subscribe for such part of this minimum capital 
as is not subscribed by member borrowers within thirty days 
after the stock has been offered for subscription. The banks 
are authorized to loan money on the security of home mort- 
gages to building and loan associations, savings and loan 
associations, cooperative banks, homestead associations, in- 
surance companies and saving banks. 

The Act of June 13, 1933 (Public No. 43, 78rd Congress), 
known as the Home Owners’ Loan Act of.1933, was intended 
to supplement this home loan bank system by setting up a 
governmental agency to provide direct relief to home owners. 
It is entitled: “An Act To provide emergency relief with 
respect to home mortgage indebtedness, to refinance home 
mortgages, to extend relief to the owners of homes occu- 
pied by them and who are unable to amortize their debt 
elsewhere, to amend the Federal Home Loan Bank Act, to 
increase the market for obligations of the United States and 
for other purposes” (48 Stat. 128). 

The pertinent provisions of the Act may be summarized 
as follows: 

The Federal Home Loan Bank Board, called the Board, 
is directed to create a corporation to be known as the Home 
Owners’ Loan Corporation. This Corporation shall be “ an 
instrumentality of the United States ”; it shall have author- 
ity to sue and to be sued; it shall be operated under the 
bylaws, rules and regulations prescribed by the Board. The 
members of the Board shall constitute the board of directors 
of the Corporation and shall serve as such without addi- 
tional compensation. (Section 4(a).) 

The Board shall determine the minimum capital stock 
of the Corporation, which shall not exceed $200,000,000. 
The Secretary of the Treasury shall subscribe for this stock 
on behalf of the United States, and payments for such sub- 
scription shall be subject to call in whole or in part by the 
Board. (Section 4(b).) 

The Corporation is authorized to issue bonds in an aggre- 
gate amount of $2,000,000,000. The bonds shall be issued in . 
such denominations as the Board shall prescribe, shall ma- 
ture not more than eighteen years from the date of their 
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issue, shall bear interest at a rate not to exceed 4% per 
annum and “shall be fully and unconditionally guaranteed 
as to interest only by the United States, and such guaranty 
shall be expressed on the face thereof”. If the Corporation 
shall be unable to meet any interest payment falling due 
upon its bonds, the Secretary of the Treasury shall pay the 
Corporation an amount sufficient to meet such interest pay- 
ment, the Corporation thereupon becoming obligated to the 
United States in a like amount. The bonds “ shall be exempt, 
both as to principal and interest, from all taxation (except 
surtaxes, estate, inheritance, and gift taxes) now or here- 
after imposed by the United States or any District, Terri- 
tory, dependency, or possession thereof, or by any State, 
county, municipality or local taxing authority ”. The Cor- 
poration, and its franchise, capital, reserves, surplus, loans 
and income, shall likewise be exempt from such taxation; 
except that its real property may be taxed to the same extent 
as other real property. (Section 4(c).) 

The Corporation may employ, and fix the compensation 
of, its officers and employees, without regard to the pro- 
visions of other laws applicable to the employment or com- 
pensation of officers or employees of the United States. It 
shall determine its expenditures and the manner in which 
they shall be incurred, allowed and paid, without regard 
to the provisions of any other law governing the expendi- 
ture of public funds. The Corporation shall be entitled to 
the free use of the United States mails in the same manner 
as the executive departments of the Government. (Section 
4(j).) 

The Corporation is directed to retire and cancel its bonds 
and stock as rapidly as its resources permit, the stock being 
retired at the reasonable value thereof as determined by the 
Board. The Board shall liquidate the Corporation when its 
purposes have been accomplished, and shall pay any surplus 
or accumulated funds into the Treasury of the United States. 
(Section 4(k).) 

Within the limits fixed by the Act, the Corporation may 
exchange its bonds for home mortgages and other like obli- 
gations and liens secured by real estate used or held by the 
owner as a homestead. When the amount owed by the 
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home owner upon the security acquired by the Corporation 
exceeds the face amount of the bonds which it has issued in 
exchange, plus accrued interest thereon and any cash ad- 
vances, the home owner’s hability is to be reduced by the 
amount of this excess. The maximum interest payable by 
the home owner to the Corporation is 5%, and the Corpo- 
ration may extend the time of payment of any instalment of 
principal or interest. (Section 4(d).) 

Within the limits fixed by the Act, the Corporation may 
make cash advances to home owners to pay taxes and assess- 
ments on his home, to provide for necessary maintenance and 
repairs, and to meet expenses incidental to the exchange of 
securities authorized by the Act. The Corporation also may, 
under certain conditions, exchange bonds and advance cash 
to redeem or recover homes lost by the owner by foreclosure 
or forced sale by a trustee, or by voluntary surrender to the 
mortgagee. (Sections 4(d), 4(e) and 4(g).) 

If a mortgagee has refused to exchange his security for 
bonds of the Corporation and if the Corporation finds that 
the home owner cannot obtain a loan from ordinary lending 
agencies, it may, within the limitations prescribed, make a 
cash advance to the home owner secured by a first mortgage. 
Interest on this advance shall not exceed 6%. (Section 
4(f).) 

The Corporation is also authorized to sell its bonds to 
obtain funds for carrying out the purposes for which it 1s 
created. (Section 4(c).) 

This review of the statutory provisions discloses that 
Home Owners’ Loan Corporation is, in everything but form, 
a bureau or department of the Federal Government. It is 
regulated and directed by Federal officials; all of its capi- 
tal stock is furnished by the Government; it is given free 
use of the mails. 

In giving my opinion upon the validity of the bonds 
which Home Owners’ Loan Corporation proposes to issue, 
it is necessary to consider whether the legislation, in so far 
as it relates to this Corporation and its bonds, is open to 
any constitutional objection. 

If the purposes of Home Owners’ Loan Act of 1933 fall 
within the powers of Congress under the Constitution, then 
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it is clear that Congress may create a corporation to be used 
as an instrumentality of Government to accomplish these 
purposes. It has long been settled that Congress may cre- 
ate or use such agencies, including corporations, as it may 
deem appropriate to aid in carrying into execution any of 
the powers which the Constitution confers upon Congress. 
M’Culloch v. Maryland, 4 Wheat. 316, 421-422; California v. 
Central Pacific R.R. Co., 127 U.S. 1, 89-40." 

I am further of the opinion that the purposes for which 
Home Owners’ Loan Corporation was created are lawful 
and authorized by the Constitution. The question is whether 
Congress may employ public funds and use its borrowing 
power to assist home owners who are in danger of losing 
their homes. : 

The applicable constitutional provisions are found in 
Clauses 1 and 2 of Section 8, Article I. Clause 1 confers 
upon Congress power “To lay and collect Taxes, Duties, 
Imposts and Excises, to pay the Debts and provide for the 
common Defense and general welfare of the United States ”. 
Clause 2 gives Congress power “To borrow Money on the 
credit of the United States.” 

The power to appropriate public money results by neces- 
sary implication from the grant of powers contained in 
Clause 1. See Field v. Clark, 1438 U.S. 649, 695. It is un- 
necessary to determine whether the words— provide for 
the common defense and general welfare of the United 
States ”"—constitute an independent delegation of power 
or whether they state the limits of the taxing and spending 
power of Congress. Under either view the appropriation 
of public funds for the purposes for which Home Owners’ 
Loan Corporation was created comes within the purview of 
Clause 1. 

In 1917 the present Chief Justice of the United States 
Supreme Court (then in private practice) in a written opin- 
ion furnished at the request of certain dealers in securities 
concluded that Clause 1 authorized Congress to create Fed- 


1 Banks and railroads are not the only kinds of corporations which Congress 
has utilized as governmental instrumentalities. See the United States Ship- 
ping Board Emergency Fleet Corporation (39 Stat. 731; The Lake Monroe, 250 
U.S. 246, 252, 254) ; the Food Administration Grain Corporation (40 Stat. 276; 
31 Op. 344); the Reconstruction Finance Corporation (47 Stat. 5). 
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eral Land Banks as governmental instrumentalities and to 
give the bonds of these banks tax exemption. The reasoning 
of this opimion applies with equal force to the legislation 
now under ‘consideration and strongly supports its con- 
stitutionality. : 

The report of the House Ways and Means Committee on 
the earlier Federal Farm Loan Bank Act (H. Rep. No. 
1418, 72nd Cong., ist Sess.) shows the preservation of the 
ownership of homes may be regarded as conducive to the 
general welfare, and hence an object for which the public 
money may be appropriated. The Committee’s report states 
(pp. 8-10) that home ownership in the United States is 
declining; that home ownership, as a national objective, 
would be permanently injured if the thousands of foreclo- 
sures then taking place should continue; that home owners 
should not be subject to the vicissitudes of the general money 
market, but funds should at all'times be available to them at 
low cost and in liberal amounts; that if funds were available 
for needed home repairs and improvements, this would pro- 
vide work for thousands of the unemployed; and that if 
confidence in realty values were not restored, the credit of 
hundreds of towns and cities dependent upon the collec- 
tion of taxes upon real estate would be permanently injured. 
Granting loans to assist owners in retaining title to their 
homes is certainly more closely connected with the general 
welfare than appropriating funds for the benefit of a par- 
ticular group in the community.’ 

It is significant that Congress authorized Home Owners’ 
Loan Corporation to loan money and issue bonds only dur- 
ing the three-year period following enactment of the Act, 
after which time the Corporation is merely to liquidate its 
assets and liabilities. The grant of authority is thus lim- 
ited to the emergency which Congress recognized and de- 
clared in the Act. 

The next point to be considered is the validity of the 
provisions of the Act authorizing the issuance of Home 
Owners’ Loan Corporation bonds and guaranteeing pay- 
ment of the bond interest by the United States in the event 





2An early example of such an appropriation is the bounty to the cod 
fisheries given by the Act of February 16, 1792 (1 Stat. 229). See also Story 
on the Constitution, Section 991, and Corwin, The Spending Power of Con- 
gress, 36 Harvard Law Review 548. 
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of default by the Corporation. I find authority for these 
provisions in Article I, Section 8, Clause 1, of the Consti- 
tution which, in addition to giving Congress power to levy 
taxes, permits it to “ pay the debts” of the United States. 
This latter grant implies the power to incur debts, a power 
which would in any event be inherent in sovereignty in the 
absence of express constitutional prohibition. 

The statutory provisions may also be rested upon Article 
I, Section 8, Clause 2, giving Congress power to “ borrow 
money on the credit of the United States.” This is an inde- 
pendent power, given without any limitation. Legal Tender 
Case, 110 U.S. 421, 444. It is at least as broad as the power 
to lay taxes, to pay the debts of the United States, and to 
appropriate the public money. It follows that if I have 
been correct in my conclusion that public funds may be 
used to provide relief for home owners, Congress may bor- 
row money on the credit of the United States for the same 
purpose and through Home Owners’ Loan Corporation, the 
corporate medium created by the Act. 

The power to borrow on the credit of the United States 
necessarily includes the power to make only a partial use 
of that credit for borrowing purposes. In my opinion Con- 
gress is making a valid use of its borrowing power when 
it authorizes a corporate agency to borrow and places the 
credit of the United States behind payment of the interest, 
but not of the principal, of the obligations which that 
Corporation issues. | 

The Constitution gives Congress power to borrow 
“money”. The question may be raised as to whether the 
provisions of the Act authorizing Home Owners’ Loan Cor- 
poration to issue its bonds in exchange for home mortgages 
are within this constitutional provision. Clearly, under the 
Constitution, Congress might have authorized the Corpo- 
ration (1) to borrow money by selling its bonds to holders 
of home mortgages and (2) to use this money for the acquisi- 
tion of home mortgages from such holders. When in this 
case the Act authorizes the Corporation to effect these two 
steps in one transaction—by a direct exchange of the Corpo- 
ration’s bonds for home mortgages—this constitutes in my 
opinion a valid exercise of the borrowing power of Congress, 
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It is also necessary to consider the validity of the statutory 
provisions making the bonds of Home Owners’ Loan Corpo- 
ration exempt from State and certain Federal taxes. No 
constitutional question is involved in the exemption from 
Federal taxation and the cases fully support the immunity 
conferred with respect to State taxation. It is settled that 
the States cannot tax instrumentalities of the Federal gov- 
ernment and that when Congress, acting within the limita- 
tions of its constitutional power, utilizes a corporation as 
such an instrumentality, the States have no power to tax the 
operations of the corporation (A7’Culloch v. Maryland, supra, 
pp. 430-437), or its shares of stock (First National Bank v. 
Anderson, 269 U.S. 341) or its bonds (Smith v. Kansas City 
Title Co., 255 U.S. 180). 

Smith v. Kansas City Title Co., supra would appear to set 
at rest any doubt as to the validity of the tax exemption 
given Home Owners’ Loan Corporation bonds. One question 
in that case was the constitutionality of a section of the 
Federal Farm Loan Act (39 Stat, 380) which declared that 
farm loan bonds issued by Federal Land Banks and by Joint 
Stock Land Banks should be deemed “ instrumentalities of 
the Government of the United States” and should be 
“exempt from Federal, State, municipal, and local taxation.” 
The Court, in sustaining this tax exemption, said (pp. 211- 
212, 213) : 

“ Deciding, as we do, that these institutions have been 
created by Congress within the exercise of its legitimate au- 
thority, we think the power to make the securities here in- 
volved tax exempt necessarily follows. This principle was 
settled in McCulloch v. Maryland, and Osborn v. Bank, 
supra. 

ra * * * i * a 


“The exercise of such taxing power by the States might 
be so used as to hamper and destroy the exercise of authority 
conferred by Congress, and this justifies the exemption. If 
the States can tax these bonds they may destroy the means 
provided for obtaining the necessary funds for the future 
operation of the banks.” 

I find that Home Owners’ Loan Corporation has been 
validly organized. I find further that the form of bond 
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submitted to me has been duly authorized by the Corpora- 
tion and that it complies with all the requirements of the law 
and is otherwise valid and proper. I have examined in this 
connection certified copies of (1) the Corporation’s charter, 
(2) its bylaws, (3) certain minutes of its board of directors 
approving the form of bond to be used by the Corporation 
and (4) the form of bond thus approved. 

The charter of Home Owners’ Loan Corporation, as 
adopted by the Federal Home Loan Bank Board on June 
14, 1933, provides that the capital of the Corporation shall 
be $200,000,000. The charter authorizes the Corporation to 
issue bonds in an aggregate amount not to exceed $2,000,- 
000,000, upon the terms and conditions specified in Home 
Owners’ Loan Act of 1983. 

The bylaws of the Corporation provide that its bonds 
shall be in a form approved by the general counsel of the 
Corporation and by its board of directors; shall be signed 
in the name of the Corporation by the chairman of its board 
of directors by a facsimile signature and by the treasurer 
or an assistant treasurer authorized by the Corporation; 
shall have attached thereto interest coupons representing 
interest payable semi-annually signed by the facsimile sig- 
nature of the treasurer; shall be in denominations of $50, 
$100, $500, $1,000, and $5,000; shall provide for maturity 
eighteen years from date of issue, but shall authorize the 
Corporation to call the bonds by lot for payment at any 
interest payment date; shall bear interest at the rate of 4% 
per annum; and shall carry the terms and conditions speci- 
fied in Home Owners’ Loan Act of 1933. The bylaws may 
be amended by the board of directors. 

I find that the form of bond approved by the board of 
directors has been approved by the general counsel of the 
Corporation and that it complies with all the requirements 
of the bylaws. It also provides that the Corporation will 
pay principal and interest, when due, at the Treasury De- 
partment, Washington, D.C., or at any Government agency 
or agencies in the United States which the Secretary of the 
Treasury may from time to time designate for the purpose. 
This provision has been approved by the Treasury Depart- 
ment. | 
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It is therefore my opinion that the bonds of Home 
Owners’ Loan Corporation, when issued in the form pro- 
posed and for the purposes specified in Home Owners’ Loan 
Act of 1933, will constitute valid and binding obligations 
of the Corporation; that payment of interest on such bonds 
will be fully and unconditionally guaranteed by the United 
States; and that they will be tax exempt to the extent pro- 
vided in Home Owners’ Loan Act of 1933. 

Respectfully, 
HOMER CUMMINGS. 


To the PRESIDENT. 





LICENSES TO EXPORT GOLD COIN 


Under section 1 (c) of the Executive Order of April 20, 1983 (No. 6111), 
the Secretary of the Treasury is authorized to grant a license to 
export gold held pending action on an application to export which 
was filed prior to May 1, 1933, the effective date of the Executive 
Order of April 5, 1933 (No. 6102). 

The contract involved herein, which provides for payment in gold 
dollars, is governed by the laws of Belgium, and, assuming it is valid 
and enforceable under the laws of that country, gold coin is actually 
required for its fulfillment. 

DEPARTMENT OF JUSTICE, 
August 22, 1933. 

Str: I have the honor to refer to your letter of August 
10, 1933, in which you state that C. H. Vanderlaan, Inc., 
New York City, has applied for a license to export gold 
coin in order to comply with a contract entered into in 
Belgium in September, 1932, and you request my opinion 
upon the following questions which arise in connection with 
this application: 

(1) Is the Secretary of the Treasury authorized to grant 
a license under paragraph 1 (c) of the Executive Order of 
April 20, 1933 to export gold to a person holding such gold ~ 
pending action upon his application. 

“(2) Is gold coin “ actually required for the fulfilment of 
any contract ” calling for payment abroad “in gold dollars 
only ” notwithstanding the fact that payment is to be made 
after the approval on June 5, 19383, of Public Resolution 
Number 10 of the 73rd Congress.” 
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It appears from your letter and enclosures that the appli- 
cant entered into a contract in Belgium in September, 1932, 
with a Belgian firm, under which the Belgian firm was 
obligated to manufacture and furnish certain materials for 
which the applicant was to pay a stipulated price in gold 
dollars. : 

Under date of April 27, 1933, the corporation applied to 
the Secretary of the Treasury for permission to export to 
Belgium as payment under its contract the gold which it 
had previously procured and retained for this purpose. 

The application was made under Section 1 (c) of the 
Executive Order of April 20, 1933 (No. 6111), which reads: 

“1. Until further order, the earmarking for foreign ac- 
count and the export of gold coin, gold bullion, or gold 
certificates from the United States or any place subject to 
the jurisdiction thereof are hereby prohibited, except that 
the Secretary of the Treasury, in his discretion and subject 
to such regulations as he may prescribe, may issue licenses 
authorizing the export of gold coin and bullion * * * 
(c) actually required for the fulfillment of any contract 
entered into prior to the date of this order, by an applicant 
who in obedience to the Executive Order of April 5, 1933, 
has delivered gold coin, gold bullion, or gold certificates 
* * oD 

The language of this section would seem to preclude the 
Secretary of the Treasury from issuing a license to export 
gold, unless the applicant has actually delivered gold to 
the Government. However, this section must be read and 
construed in the light of Section 2 (d) of the Executive 
Order of April 5, 19383 (No. 6102) which provides: 

“ All persons are hereby required to deliver on or before 
May 1, 1938, to a Federal Reserve bank or a branch or 
agency thereof or to any member bank of the Federal 
Reserve System all gold coin, gold bullion and gold certifi- 
cates now owned by them or coming into their ownership 
on or before April 28, 1933, except the following: 


* * * a a 


“(d) Gold coin and bullion licensed for other proper 
transactions (not involving hoarding) including gold coin 
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and bullion imported for reexport or held pending action on 
applications for export licenses.” [Italics supplied. | 

Under this section there was no requirement to deliver 
gold to the Government before May 1, 1933, nor was there 
any requirement to deliver gold held pending action on an 
application filed prior to May 1, 1933. The requirements 
of this order as to the delivery of gold are not modified 
in any particular by the later order of April 20, 1933. Since 
the application in the instant case for license to export was 
made before May 1, 1933, it is clear that the applicant is not 
required to turn in its gold until the Treasury Department 
has acted on its application. 

Therefore, viewing Section 1 (c) of the Executive Order 
of April 20, 1933, in the light of Section 2 (d) of the Execu- 
tive Order of April 5, 1933, it is my opinion that under the 
first-mentioned section the Secretary of the Treasury is 
authorized to grant a license to export gold which is held 
pending action on an application to export which was filed 
prior to May 1, 1933, the effective date of the Executive 
Order of April 5, 1933. Your first question is answered 
accordingly. 

Section 1 of Public Resolution No. 10, approved June 5, 
1933, provides: : 

“That (a) every provision contained in or made with 
respect to any obligation which purports to give the obligee 
a right to require payment in gold or a particular kind of 
coin or currency, or in an amount in money of the United 
States measured thereby, is declared to be against public 
policy; and no such provision shall be contained in or made 
with respect to any obligation hereafter incurred. Every 
obligation, heretofore or hereafter incurred, whether or not 
any such provision is contained therein or made with respect 
thereto, shall be discharged upon payment, dollar for dollar, 
in any coin or currency which at the time of payment is 
legal tender for public and private debts. Any such pro- 
vision contained in any law authorizing obligations to be 
issued by or under authority of the United States, is hereby 
repealed, but the repeal of any such provision shall not 
invalidate any other provision or authority contained in 
such law. * * *,.” (48 Stat. 112, 113.) 
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It is well established that the laws of a country have no 
extra-territorial force. Pennoyer v. Neff, 95 U.S. 714; 
Hilton v. Guyot, 159 U.S. 118. 

It is also well established that the nature, validity and 
interpretation of contracts are governed by the laws of the 
country where the contracts are made and are to be per- 
formed. Bank of United States v. Donally, 8 Pet. 361; 
Scudder v. Union National Bank, 91 U.S. 406; Withers v. 
Greene, 9 How. 218. 

Since the contract involved herein was made and was to 
be performed in Belgium, the rights and obligations of the 
parties are to be determined in accordance with the laws of 
Belgium and not by the laws of the United States. What 
the laws of Belgium are in this respect is a question of fact, 
in regard to which I am unable to advise you. However, 
assuming that the contract is valid and enforceable under 
the laws of Belgium, it follows that gold coin is actually 
required by the applicant for fulfillment of the contract. 

Pursuant to your request, the file enclosed with your letter 
is returned herewith. 

Respectfully, 
HOMER CUMMINGS. 


To the SECRETARY OF THE TREASURY. 


SUPPLEMENTAL GOVERNMENT CONTRACTS COVERING 
INCREASED COSTS INCURRED UNDER NATIONAL RE- 
COVERY ACT 


Heads of executive departments and independent establishments have 
the power and authority to enter into supplemental contracts based 
upon good and valuable consideration, with persons who made 
contracts with the Government prior to the date of the passage of 
the National Industrial Recovery Act of June 16, 1933, for the de- 
livery of materials or the performance of labor subsequent to such 
date, agreeing to reimburse such persons for increased costs incurred 
by them as a result of the operation of the industrial codes or of the 
President’s Reemployment Agreement. 

The consideration upholding the validity of such supplemental con- 
tracts may consist of the contractor’s compliance with an approved - 
code of fair competition, or with the President’s Reemployment 
Agreement. 
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DEPARTMENT OF JUSTICE, 
August 24, 1933. 


Sir: I have the honor to comply with your request for 
my opinion on the following question: 

“Whether heads of Executive Departments and inde- 
pendent establishments have authority to enter into sup- 
plemental contracts with persons who had made contracts 
with the Government prior to the date of passage of the 
National Industrial Recovery Act (Act of June 16, 1933) 
for the delivery of materials or the performance of labor, 
agreeing to reimburse such persons for increased costs in- 
curred by them in the performance of the original contract 
as a result of the industrial codes referred to in the Act 
or as a result of the President’s Reemployment Agreement 
promulgated under the authority of section 4 (a) of the 
Act” (48 Stat. 195,197). 

It appears that there are outstanding a number of con- 
tracts for the purchase of materials and the performance 
of labor entered into by various Government departments 
and independent establishments prior to the date of the 
passage of the National Industrial Recovery Act, but which 
~ are to be performed in whole, or in part, subsequently to 
that time. Pursuant to section 3 (a) of the Act, the Presi- 
dent has approved codes of fair competition for certain 
trades and industries which, among other things, seek to 
regulate minimum wages to be paid to employees and the 
maximum number of hours of work to be done by them. 
Acting under the authority of section 4 (a) of the Act, the 
President has promulgated a Reemployment Agreement 
to which he has requested all employers, who are not gov- 
erned by one of the approved codes, voluntarily to adhere. 
This Reemployment Agreement also fixes a minimum scale 
of wages and a maximum number of hours of work. It is 
asserted that as a result of compliance, either with the ap- 
proved code of fair competition for their respective indus- 
tries or if none exists, then with the President’s Reemploy- 
ment Agreement, many Government contractors find that 
their costs for labor and overhead have been increased be- 
yond the amount contemplated by them at the time that 


The President | 255 


they submitted their bids, and that, similarly the cost of 
materials and supplies required for the performance of the 
contracts has been likewise enhanced as a result of com- 
pliance with the national recovery program on the part of 
persons from whom such supplies and materials are to be 
procured. 

At the outset, I desire to call your attention to the fact 
that the question in respect to which my opinion is re- 
quested, does not involve the right of the contractor, in the 
absence of a supplemental or amended contract giving him 
such privilege, to insist on a reimbursement for additional 
costs so incurred by him. It is clear, in view of the authori- 
ties, that no such right exists. In passing the National: 
Industrial Recovery Act and in taking the various measures 
pursuant thereto, the United States has acted in its sov- 
ereign capacity. The Government as a party to a contract 
is not liable for the effect of its public acts as a sovereign. 
Horowitz v. United States, 267 U.S. 458; Deming v. Umted 
States, 1 Ct. Cls. 190; Jones v. United States. 1 Ct. Cls. 
383; Wilson v. United States, 11 Ct. Cls. 513. 

The only question presented here is whether authority 
exists for the head of an executive department or inde- 
pendent establishment, if, in his discretion, it appears de- 
sirable to do so, to enter into a supplemental contract to 
recompense the contractor for such additional costs. 

The power and authority to enter into a contract neces- 
sarily carries with it the implied authority to modify or 
amend such contract by means of an amended or supple- 
mental agreement, assuming that the amendment or sup- 
plement is founded upon a good consideration. United 
States v. Corliss Steam Engine Co., 91 U.S. 321; Maryland 
Steel Co. v. United States, 235 U.S. 451; United States 
Cartridge Co. v. United States, 62 Ct. Cls. 252. It is an 
elementary principle that a consideration for a contract 
may consist either of a benefit to the promisor or of a 
detriment to the promisee. Zownsley v. Sumrall, 2 Pet. 
170, 182; Cook v. Bradley, ( Conn. 5%, 62; Goodspeed v. 
Fuller, 46 Me. 141, 144; Adams v. Wilson, 53 Mass. 188, 141. 
A compliance by the contractor with an approved code of 
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fair competition or with the President’s Reemployment 
Agreement, as the case may be, would undoubtedly con- 
stitute a good and valuable consideration sufficient to sup- 
port a supplemental contract to recompense the contractor 
for the unforeseen, enhanced costs resulting from the opera- 
tion of the National Industrial Recovery Act. 

There are direct precedents supporting the application 
of the general principles just discussed to the situation here 
presented. Thus, during the World War, when an abnor- 
mal situation prevailed in respect to labor and general 
economic conditions, standard wage rates were established 
by the National War Labor Board created by the President 
for the purpose of effecting settlements of labor disputes 
in industries engaged in the production of war supplies and 
in the construction of ships. At the request of the Navy 
Department, a number of concerns having Navy contracts 
increased wages of their employees in accordance with the 
scale so promulgated. A Naval board thereafter made 
awards to the contractors complying with such requests, for 
the amount of the increased expenses so incurred by them. 
Suits were thereafter brought in the Court of Claims to 
recover the amount of the awards. One of these suits, 
E. W. Bliss Co. v. United States, reached the Supreme 
Court, which upheld the action of the Navy Department 
and held that the plaintiff was entitled to recover. The 
court made the following statement in a memorandum opin- 
ion (275 U.S. 509) : 

“This Court is of the opinion that the Secretary of the 
Navy had authority to make further contracts to pay the peti- 
tioner the increased cost resulting from the wage increases 
put into effect at the Secretary’s instance, in the course of 
the petitioner’s performance of the original contracts, and 
that the findings of the Court of Claims show that such 
further contracts were made and were based upon an ade- 
quate consideration, consisting of both advantage to the 
Government and detriment to the petitioner.” 

The Court of Claims, acting on a mandate of remand by 
the Supreme Court, rendered judgment for the plaintiff for 
the amount previously awarded by the Navy Department. 
Id. 70 Ct. Cls. 176. 
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Suit was brought on a similar claim by the Electric Boat 
Company and judgment was also rendered for the plaintiff. 
Electric Boat Co. v. United States, 66 Ct. Cls. 338. 

On a somewhat parallel state of facts, a supplemental 
agreement made by the head of an executive department to 
pay increased compensation for supplies, in addition to the 
amount specified in the original contract was upheld and 
enforced in Piatt’s Administrator v. United States, 22 Wall. 
496. 

In Sweeney v. United States, 63 Ct. Cls. 398 the plaintiff 
had entered into a contract with the Veterans’ Bureau to 
move equipment and. furniture belonging to the latter from 
one building to another in the city of Chicago. The owner 
of the building from which the moving was to be done re- 
fused the contractor the privilege of using the elevators, so 
that it was necessary to carry all of the furniture and equip- 
ment down the stairs. The plaintiff thereupon informed 
the officials of the Veterans’ Bureau that he would be unable 
to complete the contract in view of the obstacles thus inter- 
posed. The latter urged the plaintiff to proceed with the 
work and agreed that if he would do so, he would be com- 
pensated for the additional expense. A purchase order was 
duly issued covering the item in question. Suit was brought 
to recover the extra disbursements. The court upheld the 
validity of the supplemental agreement and gave judgment 


for the plaintiff. In the course of his opinion, Booth, J., 


made the following illuminating statement (p. 403) : 

“It is conceded that the officers of the bureau possessed 
authority to make a contract for the removal of the bureau’s 
effects from one place to another; and if such authority ob- 
tained in the first instance, how may it be denied that it did 
not continue to modify the agreement when mutually unfore- 
seen and unanticipated events occurred which rendered the 
performance of the original agreement an unconscionable 
bargain and hardship? ” 

The conclusions to be deduced from the decisions that have 
been reviewed not only represent sound legal principles, but 
are also in accord with the dictates of public policy and with 
the practical needs of administration of the multifarious 
activities of the Government. Instances may easily be con- 
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ceived where lack of power on the part of a head of an execu- 
tive department or independent establishment to enter into 
an agreement modifying or supplementing an existing con- 
tract may result in serious loss to the United States. United 
States v. Corliss Steam Engine Co., 91 U.S. 321. 

Congress in section 1 of the Act has proclaimed the exist- 
ence of a national emergency and has announced that it is 
its policy to increase purchasing power, to reduce and relieve 
unemployment and to improve standards of labor. With 
a view to carrying out such public policy the President has 
approved codes of fair competition and has promulgated 
his Reemployment Agreement, seeking to fix minimum wages 
and maximum hours of work and to stabilize labor condi- 
tions generally. In entering into supplemental agreements 
with contractors, therefore, where the facts warrant such 
action, heads of executive departments and independent 
establishments would be acting in accord with such declared 
public policy. 

I, therefore, have the honor to advise you that heads of 
executive departments and independent establishments have 
the power and authority to enter into supplemental con- 
tracts based upon good and valuable consideration, with 
persons who made contracts with the Government prior to 
the date of the passage of the National Industrial Recovery 
Act (Act of June 16, 1933) for the delivery of materials 
or the performance of labor subsequently to such date, 
agreeing to reimburse such persons for increased costs 
incurred by them as a result of the operation of the indus- 
trial codes or of the President’s Reemployment Agreement. 
The consideration upholding the validity of such supple- 
mental contracts may consist of the contractor’s adherence 
to and compliance with the applicable code or codes, or with 
the President’s Reemployment Agreement. 

_ Respectfully submitted, 
HOMER CUMMINGS. 


To the PRESIDENT. 
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IMMIGRATION LAWS—MINOR CONVICTED OF THEFT AND 
GIVEN A SUSPENDED SENTENCE 


Where an alien child of the age of sixteen and one-half years was con- 
victed of theft in Norway and was given a suspended sentence, 
such suspension of sentence under the laws of Norway having the 
same purpose as a royal pardon, held that said offense involved 
moral turpitude and that such alien is excluded by the immigra- 
tion laws from entry into the United States. 


DEPARTMENT OF JUSTICE, 
August 25, 1933. 


Sir: I have the honor to respond to your request of June 
5, 1933, for my opinion upon the following questions: 

1. Whether the fact that Mr. F. was a youth of only 
sixteen and one-half years when he committed the offense 
of theft for which he was convicted in Norway, would justify 
your department in instructing the Consul at Bergen that 
the said offense should not be regarded as one “involving 
moral turpitude.” 

2. Whether the fact that Mr. F. was given a suspended 
sentence, the terms of which have been complied with, would 
warrant your department in instructing the Consul at Bergen 
that Mr. F. should be treated as if he had not been convicted 
of a criminal offense. 

So far as pertinent here, the facts submitted by you dis- 
close that when sixteen and one-half years of age F. com- 
mitted the offense of theft, was thereafter tried, convicted 
and sentenced to serve ninety days less sixteen days he had 
already spent in jail; that the execution of the remainder 
of the sentence was suspended ; that under the law of Norway 
the term of the suspension and its labilities has now ex- 
pired; that under said Norway laws F. at the time of the 
commission of his offense was of the age that carried full 
criminal responsibility; that a suspended sentence under the 
laws of Norway has the same purpose as a royal pardon. 

Section 3 of the Immigration Act of February 5, 1917 
(39 Stat. 874; U.S.C., Title 8, Sec. 186), declares, among 
other things, that all aliens shall be excluded from admission 
into the United States “who have been convicted of or 
admit having committed a felony or other crime or mis- 
demeanor involving moral turpitude.” Section 19. of the 
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same Act provides for the deportation of such aliens should 
they gain entrance without immediate discovery. Section 
2(f) of the Act of May 26, 1924, 43 Stat. 153 (U.S.C., Title 8, 
Sec. 202), forbids the issuance of any immigration visa to 
an alien if the consular officer “ knows or has reason to be- 
lieve that the immigrant is inadmissible to the United States 
under the immigration laws.” 

That the offense of theft of which F. was convicted in- 
volved “ moral turpitude,” has long been judicially settled. 
Ulrich v. Kellogg, 30 F. (2d) 984, 986, cert. den. 279 U.S. 
868. 

The fact that F. at the time of the commission of his of- 
fense was only sixteen and one-half years of age would not 
operate to prevent his exclusion from the United States as 
an inadmissible alien for it appears that under the laws of 
Norway his criminal responsibility is the same as that of 
adults, and under our immigration laws no exception is made 
in favor of the admission into this country of aliens who at 
the time of committing their offenses happen to have been 
minors. Orabona v. Clark, 53 F. (2d) 101, 102, approved 
on the point here involved in Clark v. Orabona, 59 F. (2d) 
187. Nor does the fact that the sentence imposed upon F. 
was suspended take him out of the class of inadmissible 
aliens. It is to be observed that the statute requires proof 
of mere conviction, and alternatively it is provided that a 
mere admission of the commission of crime will suffice to 
work exclusion, thus plainly indicating a purpose of requir- 
ing nothing more than the establishment of the mere com- 
mission of the offense in one or the other of the two modes 
prescribed. To add a further requirement that he should 
have been sentenced and have actually served the sentence, 
would be to legislate, not construe, the statute here involved. 
Thornley v. United States, 113 U.S. 310, 315; United States 
v. Goldenberg, 168 U.S. 95, 102-103. Moreover, the omis- 
sion of any requirement of sentence and execution thereof, 
must be presumed to have been deliberate, for in section 19 
of the same statute after using precisely the same language 
contained in section 3 with respect to aliens situated like F., 
Congress provided with respect to aliens committing offenses 
after entry, that they should be deported only if “ sentenced 
to imprisonment for a term of one year or more.” As above 
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pointed out, no rule of statutory construction would permit 
the interpolation in section 3 of the above quoted limitation. 

Finally it is stated that the suspension of the sentence in 
F’.’s case had the same purpose as a royal pardon under the 
laws of Norway. That fact, however, would not render him 
admissible for it has been ruled that even a so-called full 
pardon does not wipe out the alien’s disqualification to enter. 
United States v. Smith, 17 F. (2d) 584, 585, and Weedin v. 
Hampel, 28 F. (2d) 603, 604. 

I conclude, therefore, that F. falls within the class of per- 
sons excluded by the immigration laws from entry into the 
United States, and because of that fact you would not be 
warranted in instrueting the Consul as outlined in the two 
questions you have submitted to me for solution. 

Respectfully, | 
HOMER CUMMINGS. 
To the SEcRETARY OF STATE. 





CITIZENSHIP OF CHARLES R. DE SALES—ATTORNEY 
GENERAL’S OPINION 


The Attorney General declines to answer the question whether Mr. 
Charles R. de Sales, a native of Germany, who had been adopted 
by a woman in the State of New York, can acquire citizenship 
through the subsequent naturalization of his natural mother, be- 
cause the question of Mr. de Sales’ citizenship is not now pending 
before the Department requesting it. 


DEPARTMENT OF JUSTICE, 
August 30, 1933. 


Sir: I have the honor to acknowledge your letter of the 
15th instant asking to be informed of my opinion regarding 
the citizenship of one Charles R. de Sales, who was refused 
a passport by the American Consul General at Paris, France, 
pursuant to an instruction of your Department of November 
19, 1982, on the ground that he was not a citizen of the 
United States. 

It appears from your letter and the accompanying memo- 
randa that Mr. de Sales, a native of Germany, resided in the 
United States from 1914 to 1922, and claims citizenship 
through the naturalization of his natural mother, Mrs. Anna 
Langbauer, who was admitted to citizenship before the 
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Supreme Court, New York County, in the year 1921. It 
further appears that the refusal of your Department to grant 
a passport to Mr. de Sales was based on the fact that he had 
been adopted in the State of New York by another woman 
prior to the naturalization of his natural mother, hence was 
not to be regarded as her child within the meaning of the 
naturalization laws of the United States and did not, there- 
fore, acquire citizenship through her naturalization. It is 
stated that the attorneys for Mr. de Sales have requested a 
reconsideration of your ruling, in connection with which 
they have submitted two memoranda, copies of which accom- 
panied your letter. There was also transmitted with your 
letter a copy of a memorandum prepared by the legal adviser 
of your Department, in which he discusses the arguments 
advanced by the attorneys for Mr. de Sales and sets forth the 
legal ground upon which the conclusion of your Department 
is based. 

So far as your letter and its enclosures show, your Depart- 
ment adheres to its conclusion of last November. It is there- 
fore manifest that the question of Mr. de Sales’ citizenship is 
not now pending before your Department in the sense con- 
templated by section 356 of the Revised Statutes (U.S.C., 
Title 5, Sec. 304), which is as follows: 

“The head of any Executive Department may require the 
opinion of the Attorney-General on any questions of law 
arising in the administration of his Department.” 

Under the authority of the statute the duty of the Attorney 
General to give opinions is limited to questions as to which 
the head of a department has been unable to reach a conclu- 
sion. (38 Op. 39; 6 Op. 289.) 

Under date of October 29, 1919, Attorney General Palmer, 
in declining to give an opinion, advised the Secretary of the 
Treasury as follows: 

“Tt appears, however, upon reading your letter and the 
accompanying papers that the Treasury Department having 
the question before it has reached a conclusion, after taking 
the advice of the Solicitor of the Treasury Department, as to 
whose correctness you are satisfied, and that the question is 
referred to me only because the private parties affected seek 
what is substantially a review by me of the opinion of your 
Solicitor,” 
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And in 20 Op. 440, 441, the rule is stated as follows: 

“Tt is required not only that the question must be one 
arising in the administration of a Department, but it must be 
one which is still pending. A matter which has been con- 
sidered and decided is not now a ‘ question’ upon which the 
head of a Department may require an opinion of the head of 
the Department of Justice.” 

See also to the same effect 28 Op. 596. 

Inasmuch as you have heretofore decided the question you 
now submit to me, and you do not indicate any doubt as to 
the correctness of your conclusion, it seems clear that the 
present request for my opinion is in substance but an appeal 
by interested counsel from you to me. Such a case does not 
fall within the statute authorizing me to render opinions to 
the heads of the Executive departments. 

The memorandum of Messrs. Smyth & Tuttle, attorneys 
for Mr. de Sales, of June 19, 1933, is returned in accordance 
with your request. 

Respectfully, 
HOMER CUMMINGS. 

To the SECRETARY OF STATE. 





STATUS OF FILIPINOS UNDER ALASKA GAME LAW 


Filipinos should not be classified as aliens under the Alaska Game 
Law, as amended, which imposes certain restrictions upon aliens. 


DEPARTMENT OF JUSTICE, 
September 2, 1933. 

Sir: I have the honor to acknowledge your request of 
July 25, 1933, for my opinion upon the question whether 
Filipinos in Alaska who have not applied for citizenship are 
to be classified as aliens under that part of Section 3 of the 
Alaska Game Law as amended (48 Stat. 739; 46 Stat. 1111) 
reading as follows: 

“A foreign-born person not a citizen of the United States 
who has not declared his intention to become a citizen of the 
United States, or who has not resided in the Territory for 
at least one year after having declared such intention, shall 
be considered an alien.” 
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It is stated that your Department has been proceeding 
under the belief that Filipinos who have not become natural- 
ized citizens of the United States and who have not declared 
their intention so to do are aliens within the provisions of 
Section 11, subdivision E, of said Act, which provides: 

“That no alien shall take any of the animals or birds pro- 
tected by this Act, or own or be possessed of a shotgun, 
rifle, or other firearm, except under an alien special license 
issued as herein provided.” 

It appears, however, that your Department has experi- 
enced some difficulty in the enforcement of this Act because 
of the fact that in 27 Op. 12, 13, it was held that Filipinos 
are neither citizens of the United States nor aliens in the 
sense of owing allegiance to a foreign sovereignty. 

In the case of Zoyota v. United States, 268 U.S. 402, 411, 
the court declared that citizens of the Philippine Islands 
are not aliens and that “They owe no allegiance to any 
foreign government.” Adverting to the Act of May 9, 1918 
(40 Stat. 542), whereby the seventh to thirteenth subdivi- 
sions were added to Section 4 of the Naturalization Act of 
June 29, 1906 (34 Stat. 596), the court declared that Fili- 
pinos other than those rendering service in the United States 
Navy or Marine Corps or the Naval Auxiliary Service, as 
provided by the seventh subdivision of said Act of 1918, 
are ineligible to naturalization. And again, at page 312, 
speaking with reference to those Filipinos who have the 
qualification for naturalization specified in said seventh sub- 
division, the court said: 

“As Filipinos are not aliens and owe allegiance to the 
United States, there are strong reasons for relaxing as to 
them the restrictions which do not exist in favor of aliens 
who are barred because of their color and race.” 

In the case of Gonzales v. Williams, 192 U.S. 1, 13, which 
involved the power of the Commissioner of Immigration 
to detain a citizen of Porto Rico as an alien immigrant under 
the provisions of the Act of March 3, 1891 (26 Stat. 1084), 
the court said: 

“We think it clear that the act relates to foreigners as 
respects this country, to persons owing allegiance to a foreign 
government, and citizens or subjects thereof; * * *” 
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By Section 2 of the Act of June 14, 1902 (32 Stat, 386; 
U.S.C., Title 22, Sec. 212), it was provided: 

“That section four thousand and seventy-six of the Re- 
vised Statutes is hereby amended so as to read as follows: 
‘No passport shall be granted or issued to or verified for 
any other persons than those owing allegiance, whether 
citizens or not, to the United States ’.” 

According to the Report of the House Committee (57th 
Congress, Ist session, H. Rep. 559, Cong. Doc. 4401) in charge 
of the bill, the provisions of which were covered into the 
foregoing amendatory statute, the Secretary of State, in 
recommending the enactment, advised the Committee that— 

“The purpose of the amendment to existing legislation 
herewith submitted is to secure the sanction of law to the 
granting of passports to residents of our insular possessions, 
and thus enable this Government to extend to them a full 
measure of protection abroad.” 

It is to be noted that by the terms of Section 3 of the 
Alaska Game Law it is only the foreign-born person who 
has not declared his intention to become a citizen of the 
United States and who has not resided in the Territory, as 
therein provided, who is considered an alien. In other 
words, a foreign-born citizen who has declared his intention 
to become a citizen of the United States and has been domi- 
ciled in the Territory as therein provided is considered not 
an alien. The courts have held repeatedly that an alien’s 
declaration of intention does not make him a citizen. He 
remains the subject of a foreign country. This relaxation 
of the adjudications of the courts, however, may well be 
regarded as an indication that the word “ alien ”, as used in 
the Alaska Game Law, means a foreigner as respects this 
country, a person who owes allegiance to a foreign govern- 
ment and a citizen or subject thereof, as the word is defined 
in Gonzales v. Williams, supra. 

I am therefore of opinion that under the Alaska Game 
Law as amended Filipinos should not be classified as aliens. 

Respectfully, 
J. CRAWFORD BIGGS, 
Acting Attorney General. 
To the SecreTary oF AGRICULTURE. 
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BANKING ACT OF 1933—BANK AFFILIATES 


The Attorney General deems it inadvisable to answer certain ques- 
tions relating to affiliates under the provisions of the Banking Act 
of 1933 (48 Stat. 162), except as particular cases involving such 
questions actually arise in the administration of the Department 
requesting his opinion. 

DEPARTMENT OF JUSTICE, 
September 7, 1933. 


Sir: I have the honor to refer to your letter of August 
23rd, requesting my reconsideration of the questions sub- 
mitted in your letter of August 11th as arising under the 
Banking Act of 1933 (48 Stat. 162). | 

I understand from your letters and from conferences 
between members of our respective Departments that the. 
Comptroller has called upon the national banks to render 
reports and, in connection therewith, to furnish reports of 
their affiliates, as provided by section 27 of the Banking 
Act, and the banks, finding it burdensome or otherwise ob- 
jectionable to follow the letter of the statute and conceiving 
that it may not be literally applied in all instances, have sub- 
mitted to your Department many questions with requests for 
rulings. As stated in my letter of August 18th, I cannot 
properly undertake to resolve such questions for the banks. 

You refer to the duty of the Comptroller to determine 
whether or not the banks have complied with the statutory 
obligation to furnish reports of their affiliates in response 
to his call. This question, I think, cannot properly be said 
to arise except as particular banks may fail or refuse to 
furnish the reports. 

You also call attention to the statutory provision concern- 
ing the examination of affiliates in connection with exami- 
nation of national banks. Section 28 (a) provides for exam- 
ining affiliates “as shall be necessary to disclose fully the 
relations between such bank and such affiliates and the effect 
of such relations upon the affairs of such bank” (48 Stat. 
192). The ordinary and preferable course would be to 
decide the question of the Comptroller’s power to examine 
particular affiliates as occasion may arise and in the light of 
the facts and circumstances then apparent. 

While, as stated, I prefer not to pass upon these questions 


except as particular cases actually arise, it does not seem 
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objectionable to say that I perceive the force of your Solici- 
tor’s conclusion that ownership and control through major- 
ity stockholding does not include a holding by a bank 
merely as executor or in some other such fiduciary or repre- 
sentative capacity, subject to control by a court, or by a 
beneficiary or a principal, and without the incentive and op- 
portunities which might arise from a holding of the stock by 
the bank as its own property. 

Upon the question of excluding from the operation of 
the statute classes of concerns which the bank owns or con- 
trols, or by which the bank is owned or controlled, or in 
which a majority of the directors are also directors of the 
bank, upon consideration of the nature of the business of 
the concern or the manner in which ownership or control 
was obtained, the only safe course is to assume that the stat- 
ute means just what it says, with the burden upon any one 
assuming an exception in the particular case to establish it. 
In interpreting the Act of Congress I could not properly be 
concerned with the scruples of the banks about literal com. 
pliance, but it is nevertheless worthy of note that the Senate 
Committee which reported the Bill stated a purpose to dis- 
courage “ affiliates of all kinds.” (S. Rept. 77, p. 10.) Iam 
familiar with the statements of members of Congress made 
to your Department and to mine, that Congress did not 
intend to go so far as apparently it has in the definition of 
“ affiliates.” However this may be, the executive depart- 
ment must accept the law as Congress has written it, leav- 
ing it to Congress to correct by amendment any inequities 
which may appear. 

To illustrate the difficulties confronting us in any attempt 
to distinguish between “ affiliates ” upon a consideration of 
the nature of their business, I invite your attention to the 
following: Section 13 of the Act regulates certain transac- 
tions between a bank and its affiliate—and it is quite probable 
that the reports by and examinations of affiliates are required 
largely in aid of this and similar provisions. If an unse- 
cured loan, forbidden without qualification by section 13, 
is to be deemed as forbidden when the affiliate is engaged 
in one business but permissible if the affiliate is engaged in 
another, perhaps equally hazardous, my attention has not 
yet been directed to any provision making such a distinction. 
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I have thus gone into the matter at some length in order 
that you may understand the difficulties that would be 
encountered in attempting to answer at this time the ques- 
tions submitted by you and, aside from that, the apparent 
inadvisability of doing so. Please be assured, however, that 
I shall be glad to advise you promptly and definitely, upon 
your request, in connection with any particular cases in 
which banks may fail to submit reports of “ affiliates,” 
observing the letter of the statutory definition, or in which 
it may be desired to make some examination and the right 
to do so is challenged by the parent bank or by the “ affiliate.” 

Respectfully, 
HOMER CUMMINGS. 


To the SECRETARY OF THE TREASURY. 





PURCHASE OF FOREST LANDS IN GEORGIA 


There does not exist under the terms and provisions of the Act of 
March 1, 1911 (36 Stat. 961), as amended by the Act of March 3, 
1925 (43 Stat. 1215), any authority in the Secretary of Agriculture 
to purchase forest lands in the State of Georgia except in the moun- 
tainous regions of that State. 


DEPARTMENT OF JUSTICE, 
September 8, 19:33. 

Sir: I have the honor to comply with your request of 
August 25, 1933, for an opinion with respect to the purchase 
of forest lands in the State of Georgia without regard to 
whether such lands are situated within the mountain region 
of said State. Accompanying your request for an opinion 
is a letter from the Secretary of Agriculture dated August 
23, 1938, in which it is set out that the purchase of forest 
lands in the State of Georgia is desired under the terms and 
provisions of the Act of March 1, 1911 (86 Stat. 961), as 
amended by the Act of March 3, 1925 (43 Stat. 1215; section 
516, Title 16, U.S.C.A.). This Act provides authority for the 
purchase of lands by the Secretary of Agriculture, approved 
by the National Forest Reservation Commission, the author- 
ization being in this language (sec. 7) : 

“That the Secretary of Agriculture is hereby authorized 
to purchase, in the name of the United States, such lands 
as have been approved for purchase by the National Forest 
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Reservation Commission at the price or prices fixed by said 
commission: * * *” 

The Act also provides (sec. 8) : 

“That the Secretary of Agriculture may do all things 
necessary to secure the safe title in the United States to 
the lands to be acquired under this Act, but no payment 
shall be made for any such lands until the title shall be 
satisfactory to the Attorney-General and shall be vested in 
the United States.” 

The Act further provides (sec. 7) : 

“ Provided, That no deed or other instrument of convey- 
ance shall be accepted or approved by the Secretary of 
Agriculture under this Act until the legislature of the State 
in which the land lies shall have consented to the acquisition 
of such land by the United States for the purpose of pre- 
serving the navigability of navigable streams.” (Italics 
supplied. ) 

For the purpose of giving effect to the Federal statute 
the legislature of the State of Georgia passed an Act of 
consent which appears in the 1901 session laws of Georgia 
(p. 84), the title to which reads: 

“An Act to give consent by the State of Georgia to the 
acquisition by the United States of such lands as may be 
needed for the establishment of a National Forest Reserve 
in said State.” 

It will be noted that no limitation as to the character of land 
is contained in this title. In the body of the Act it is 
stated : 

“Whereas, it is proposed that the Federal government 
establish in the high mountain regions of Georgia and 
adjacent States a National Forest Reserve, which will per- 
petuate these forests and forever preserve the head-waters 
of many important streams, and which will thus prove of 
great and permanent benefit to the people of this State; and 

“ Whereas, A bill has been introduced in the Federal Con- 
gress providing for the purchase of such lands for said pur- 
pose, the General Assembly of Georgia do enact: 

“Section 1. That the consent of the State of Georgia be, 
and is, hereby given to the acquisition by the United States 
by purchase or gift, or by condemnation according to law, 

84967 °—36—vol. 87 —21 , 
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of such lands in the mountain region of Georgia as in the 
opinion of the Federal government may be needed for the 
establishment of such a National Forest Reserve zn that 
region; * * *” [Italics supplied ] 

It is suggested in the copy of the opinion of the Attorney 
General of Georgia transmitted to you by the Governor of 
Georgia that by a liberal construction of this law it may be 
held that forest lands could be purchased in any part of the 
State without reference to the restriction contained in the 
foregoing law confining the purchases to “the high moun- 
tain regions of Georgia.” This construction is based upon 
the theory that inasmuch as the title to the Act is gen- 
eral in its terms and contains no restrictions as to the char- 
acter of the region in which the lands are purchased, such 
title indicates the intention of the legislature of the State of 
Georgia to permit purchases in any part of the State and, 
such intention being so disclosed by the title, the restrictions 
contained in the body of the law may be disregarded. 

The difficulty with that theory is that we are not con- 
sidering an ambiguous statute. The language is plain, clear 
and definite and specifically states that authority is given to 
purchase lands in such mountainous regions, and no author- 
ity is given to purchase lands in any other regions. Where 
the language of a statute is plain there is no need for resort 
to extrinsic aids. It is only in doubtful cases that the title 
may be considered for the purpose of gaining the intent of 
the law-making body. Lapina v. Williams, 232 U.S. 78; 
Cornell v. Coyne, 192 U.S. 418. It is never permissible to 
control the body of the law by resorting to the langauge of 
the title when plain, unambiguous words are used. Camin- 
ettt v. United States, 242 U.S. 470. The title of an Act 
may not be used to extend or restrain any language in the 
body of the Act. Hadden v. Barney, 5 Wall. 107. A con- 
clusive statement of that principle appears in the language 
of Chief Justice Fuller in the case of United States v. Ore- 
gon, ete. R.&., 164 U.S. 526, wherein he says (p. 541): 

“The title is no part of an act and cannot enlarge or con- 
fer powers, or control the words of the act unless they are 
doubtful or ambiguous. United States v. Fisher, 2 Cranch, 
358, 886; Yazoo & Mississippi Railroad v. Thomas, 182 US. 
174, 188. The ambiguity must be in the context and not 
in the title to render the latter of any avail.” 
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This principle is also well stated by Sutherland in his work 
on statutory construction (Vol. 2, p. 650) : 

“ But the title cannot enlarge or confer powers, control 
the plain words of the act, or extend the purview to objects 
mentioned in the title but not in the act. Where the text of 
the statute is plain and unambiguous, the title cannot have 
the effect to modify it.” 

In my opinion in the interpretation of this statute we 
are bound by the plain, unambiguous statements contained 
in the body of the law which authorized the purchase of 
such forest lands only in the mountainous regions of the 
State. The established rules of statutory construction pro- 
hibiting a disregard of the legislative statement are so well 
established that even with a desire to assist in the carrying 
out of a wise governmental program we cannot disregard 
the law. 

I am therefore of the opinion that there does not exist 
under the terms and provisions of the Act of March 1, 1911, 
as amended by the Act of March 3, 1925, any authority in the 
Secretary of Agriculture to purchase forest lands in the 
State of Georgia except in the mountainous regions of that 
State. 


Respectfully, HOMER CUMMINGS. 
To the PresipENt. | 





FUNCTION OF DISBURSEMENT NOT TRANSFERRED FROM 
DISTRICT OF COLUMBIA TO TREASURY DEPARTMENT 


Section 4 of the Executive Order of June 10, 1933 (No. 6166), pro- 
viding that the function of disbursement of moneys of the United 
States exercised by any agency shall be transferred to the Treasury 
Department, should not be interpreted as requiring the transfer 
of the function of disbursement from the Government of the Dis- 
trict of Columbia to the Treasury Department. 


DEPARTMENT OF JUSTICE, 
September 8, 1938. 


Sir: I have the honor to refer to your request of Septem- 
ber 2d, for my opinion as to whether or not Section 4 of the 
Executive Order (No. 6166) of June 10, 1933, providing 
that the function of disbursement of moneys of the United 
States exercised by any agency shall be transferred to the 
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Treasury Department, is applicable to the Government of 
the District of Columbia so as to require its function of 
disbursement to be transferred to the Treasury. 

Notwithstanding the vacancy in the office of Solicitor of 
the Treasury Department as referred to in your letter, I 
should, ordinarily, be glad to have for my assistance in such 
matters as this the opinion of the Assistant Solicitor or 
such other officer as would be recognized as your chief law 
officer during the vacancy. However, I think we may prop- 
erly waive the ordinary procedure, in this respect, in view 
of the situation as hereinafter indicated. 

A preliminary draft of the Executive Order of June 10, 
19338, was submitted to me for consideration and contained 
an express provision for a transfer involving the Govern- 
ment of the District of Columbia. I pointed out in a letter 
to the Director of the Budget under date of June 8, 1933, 
that the proposed order, in this respect, was “ objectionable 
as it is not believed that the Government of the District of 
Columbia is in the executive branch of the Government 
within the meaning of the reorganization statute”; and 
the provision was eliminated. 

It is my opinion that there was no intention, in connection 
with the issuance of the order, to transfer the function of 
disbursement from the Goverment of the District of Colum- 
bia to the Treasury Department and that the Order is not 
to be interpreted as providing for such transfer. 

Respectfully, 
HOMER CUMMINGS. 


To the SECRETARY OF THE TREASURY. 





STORAGE OF WINES IN PUBLIC WAREHOUSES FOR CREDIT 
PURPOSES 


Under the proposed amendment of section 704 of Regulations 2 and 
paragraph 9 of Regulations 7 of the Bureau of Industrial Alcohol, 
which would permit the Commissioner of Jndustrial Alcohol to 
authorize the establishment of public bonded storerooms by re- 
sponsible warehouse companies, other than winemakers, for the 
storage of wines for credit purposes, an arrangement so circum- 
scribed as to prevent any possible beverage use of the wine would 
not be contrary to the purpose and intent of the National Prohi- 
bition Act, nor be precluded by the opinion of the Attorney General of 
January 14, 1921 (82 Op. 392). 
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DEPARTMENT OF JUSTICE, 
September 13, 1933. 

Sir: I have the honor to acknowledge the receipt of your 
letter of September 11, 1933, from which it appears that 
the suggestion has been made to your Department that sec- 
tion 704 of Regulations 2 and paragraph 9 of Regulations 7%, 
of the Bureau of Industrial Alcohol, be amended so as to 
permit the Commissioner of Industrial Alcohol to authorize 
the establishment of public bonded storerooms by respon- 
sible warehouse companies, other than winemakers, for the 
storage of wines for credit purposes. You state that an 
essential part of such credit purposes would be some ar- 
rangement, made through the issuance of warehouse receipts 
or otherwise, whereby a lending bank or other institution 
could acquire title to the warehoused wine for its protection 
in the event the debtor defaulted in his obligation; and that 
the proposed arrangement further contemplates that’ the 
bank or other lender acquiring title to the warehoused wines 
would be able to dispose of such wines only to persons law- 
fully entitled to purchase them. 

You request my opinion as to whether such an arrange- 
ment could lawfully be entered into under the National Pro- 
hibition Act and its amendments, or whether it would be 
precluded by 32 Opinions of the Attorneys General 392. 

In the opinion referred to the question presented was 
whether the authority of the Commissioner of Internal Rev- 
enue (now the Commissioner of Industrial Alcohol) to issue 
permits for the sale of wholesale quantities of intoxicating 
liquor was limited to manufacturers and wholesale druggists. 
The question was answered in the affirmative and it was 
held that liquor for nonbeverage purposes could be dealt in 
only by manufacturers and wholesale and retail druggists. 
See also Small Grain Distilling & Drug Co. v. Hamilton 
(276 Fed. 544). The aforesaid opinion dealt with the sale 
of liquor by persons regularly engaged in the business of 
selling liquor. Under the proposed plan now before me the 
bank or other lender is not to deal in liquor as such. It is 
an arrangement to create credit facilities for processing the 
grape crop. The arrangement contemplates the borrowing 
of money from a bank, governmental loaning agency or 
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other institution by wine manufacturers for the purpose of 
purchasing grapes for processing. As security for the loan 
wines are to be deposited pursuant to permit in bonded 
winery warehouses, or in public bonded storerooms, known 
as field warehouses under the Uniform Warehouse Receipt 
Acts, operated by responsible warehouse companies and to 
be established under the above amended regulations. For 
the wine so deposited warehouse receipts are to be issued to 
the bank or other institution covering the warehoused wine 
for the protection of the lending institution. The warehouse 
receipts are to show on their face or by proper endorsement 
that the bank or other lender shall have no power or author- 
ity to possess or use the wine in any manner, or to dispose 
of it or to transfer the warehouse receipts, upon foreclosure 
or otherwise, except to bona fide permit holders. 

It will thus be seen that under the proposed arrangement 
the bank would not have physical possession of the wine and 
would hold title only for credit purposes. The wine is to 
be warehoused in a public bonded or winery warehouse pur- 
suant to permit and is not to go into consumption or trade 
except upon foreclosure, and then only upon the presentation 
of a proper permit by a purchaser permittee. 

In my opinion such an arrangement so circumscribed as 
to prevent any possible beverage use of the wine would not 
be contrary to the purpose and intent of the National Pro- 
hibition Act, nor be precluded by the opinion referred to 
above. 

Respectfully, 
HOMER CUMMINGS. 


To the SECRETARY OF THE TREASURY. 


ABOLITION OF THE PUBLIC BUILDINGS COMMISSION 


The Public Buildings Commission was abolished by the Executive 
Order of June 10, 1933, and such action was a valid and proper 
exercise of the power conferred upon the President by the Act of 
June 30, 1932 (47 Stat. 413), as amended by the Acts of March 8, 19338 
(47 Stat. 1518), and March 20, 1933 (48 Stat. 16). 
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DEPARTMENT OF JUSTICE, 
September 18, 1933. 


Sir: I have the honor to comply with your request dated 
September 7, 1933, for my opinion whether the Public Build- 
ings Commission was abolished by the Executive Order of 
June 10, 1983, issued under the authority of the Act of Con- 
gress of June 30, 1932, as amended by the Acts of March 3, 
1933, and March 20, 1933. 

The order purported expressly to abolish the Public 
Buildings Commission and to transfer its functions to the 
Department of the Interior. Whether it accomplished this 
purpose is dependent upon whether the Public Buildings 
Commission was an “ executive agency ” within the meaning 
of the statute, which authorized such action with respect to 
executive agencies, defined therein as including “any com- 
mission, independent establishment, board, bureau, division, 
service, or office in the executive branch of the Government.” 

It was asserted in the Senate that the order, in this par- 
ticular, exceeded the statutory authority, upon the ground 
that the function of the Public Buildings Commission “is 
not strictly an executive function at all,” but “ is a legislative 
function, because it is created by Congress and it is under 
the control of Congress.” (Cong. Rec. v. 77, p. 6080.) 
However, the bill designed to set aside this provision of the 
order failed of passage. 

A “ Public Buildings Commission ” was created by the Act 
of July 1, 1916 (c. 209, 39 Stat. 262, 328), and directed to 
ascertain the need for public buildings in the District of 
Columbia and to make final report to Congress not later 
than January 1, 1918. Subsequently, the Act of March 1, 
1919 (c. 86, 40 Stat. 1218, 1269), created a “ Public Buildings 
Commission,” constituted differently from the earlier Com- 
mission and with totally different powers and functions. 
The pertinent provisions of the later statute were as follows: 

“ Sec. 10. Public Buildings Commission: With a view to 
the control and allotment of space in owned or leased Gov- 
ernment buildings in the District of Columbia, a Public 
Buildings Commission is hereby created to be composed of 
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two Senators to be appointed by the President of the Sen- 
ate and two Members of the House of Representatives to 
be appointed by the Speaker, who shall serve thereon only 
so long as they are Members of Congress, and the Super- 
intendent of the Capitol Building and Grounds, the offi- 
cer in charge of public buildings and grounds, and the 
Supervising Architect or the Acting Supervising Archi- 
tect of the Treasury during any vacancy in said office. Said 
commission shall elect one of its members as chairman of 
the commission and is authorized to employ such expert cler- 
ical or other services as it may deem necessary. 

“Any vacancies in said commission shall be filled in the 
same manner as the original appointments were made. 

“Said commission shall have the absolute control of and 
the allotment of all space in the several public buildings 
owned or buildings leased by the United States in the Dis- 
trict of Columbia, with the exception of the Executive Man- 
sion and office of the President, Capitol Building, the Sen- 
ate and House Office Buildings, the Capitol power plant, the 
buildings under the jurisdiction of the Regents of the Smith- 
sonian Institution, and the Congressional Library Building, 
and shall from time to time assign and allot, for the use of 
the several activities of the Government, all such space.” 
This statute has not been altered in any particular except 
that the title of “ Superintendent of the Capitol Building 
and Grounds ” was changed to “Architect of the Capitol ” by 
the Act of March 3, 1921 (c. 124, 41 Stat. 1252, 1291; U.S.C., 
Title 40, Section 1). 

If it be assuimed that the functions of the original Public 
Buildings Commission were legislative in character, it is, 
nevertheless, apparent that the Commission subsequently 
provided for was an entirely distinct one, having little in 
common with the original Commission other than similarity 
of name. President Wilson, who signed the bill, regarded 
the functions of the second Commission as “ distinctly exec- 
utive in character” and not properly to be exercised by a 
Commission thus constituted and appointed. The following 
excerpt from his message to Congress of May 13, 1920, 
(Cong. Rec. v. 59, pt. 7, pp. 7026-7027) is indicative of this 
view and of his reasons for signing the bill notwithstanding 
the apparent objections thereto. 
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“The commission possesses the absolute power to order the 
Several executive departments and independent establish- 
ments out of any of the buildings which they occupy, and, 
as a matter of fact, has directed various branches of the 
public service to vacate or to occupy specified space. It is 
organized and operates as a congressional commission and 
appears in the Congressional Directory under the heading 
‘Congressional commissions and joint committees.’ The 
Senators serving upon it are appointed by the President of 
the Senate, the Representatives serving upon it are ap- 
pointed by the Speaker of the House, while the other officials 
composing the commission are specifically named in the law. 
Its work, nevertheless, so far as it involves the allotting of 
space for administrative services and of ordering executive 
departments to move units into or out of Government-owned 
or leased buildings is distinctly executive in character. 

* * * * * * * 


“In considering bills containing the provisions mentioned 
above, I was willing to overlook the objectionable features 
for the time being with the thought that they were designed 
as exceptional and temporary measures to meet unusual con- 
ditions. To permit such expedients to serve as precedents 
or accepted rules for legislation would, in my judgment, be 
most unfortunate and destructive of proper principles for 
the orderly and efficient management of the Government’s 
business.” 

My predecessor, in an opinion to President Hoover under 
date of January 24, 1933, referred to the law creating the 
Public Buildings Commission as an example of what he per- 
ceived to be a tendency on the part of Congress to encroach 
upon the executive power by vesting executive functions in 
committees or commissions designated by Congress, within 
the principle thus stated in Springer v. Philippine Islands, 
277 U.S. 189: 

“Legislative power, as distinguished from executive 
power, is the authority to make laws, but not to enforce 
them or appoint the agents charged with the duty of such 
enforcement. The latter are executive functions. * * * 

“Not having the power of appointment unless expressly 
granted or incidental to its powers, the legislature cannot 
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engraft executive duties upon a legislative office, since that 
would be to usurp the power of appointment by indirection; 
though the case might be different if the additional duties 
were devolved upon an appointee of the executive.” 

Whether or not, as an abstract constitutional question, 
this fault vitiated the entire statute, it is not necessary to 
consider, because the Commission actually came into being 
and exercised the powers prescribed in the statute and was, 
at least, a de facto body. 

The Constitution of the United States divides the Fed- 
eral Government into three great branches, legislative, ex- 
ecutive and judicial. Whether a commission or other body, 
created by statute, comes within one or another of these 
great subdivisions is ordinarily dependent upon the nature 
of its powers and duties, and I cannot think this principle 
is affected by the mere fact that its members may have 
been designated in a manner other than as provided by the 
Constitution. 

While the Public Buildings Commission was composed, in 
part, of members of Congress this is not controlling and is 
offset by the fact that other members of the Commission 
were persons holding office within the executive branch. 
The required conclusion is, as suggested by Attorney Gen- 
eral Mitchell in the above-mentioned opinion, that the mem- 
bers of Congress, while serving on the Commission, were 
filling executive offices. It cannot necessarily be said that the 
Congress which authorized the President to abolish com- 
missions “in the executive branch of the Government ” had 
a different view of the matter, for it had included the Com- 
mission, when making appropriations, as one of the “ sundry 
independent executive bureaus, boards, commissions, and 
offices.” See, for example, the Act of June 30, 1932 (c. 330, 
47 Stat. 452, 465). 

Considering the foregoing, it is:my opinion that the Ex- 
ecutive Order of June 10, 1938, abolished the Public Build- 
ings Commission and that this was a valid and proper ex- 
ercisé of power conferred upon the President by the Act of 
June 30, 1932, as amended by the Acts of March 38, 19383, 
and March 20, 1933. 


Respectfully, HOMER CUMMINGS 


To the PRESIDENT. 
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NATIONAL INDUSTRIAL RECOVERY ACT—SHIPPING 
INDUSTRY 


The shipping industry is within the provisions of the National Industrial 
Recovery Act (48 Stat. 195). 


DEPARTMENT OF JUSTICE, 
September 25, 1938. 


Simr: I have your letter of September 19th asking me to 
advise you whether the shipping industry is within the 
provisions of the National Industrial Recovery Act (48 
Stat. 195). In my opinion the courts will probably hold, 
if the question is presented to them, that title I of that Act 
applies to shipping. 

Title I covers every “trade or industry.” It thus em- 
braces shipping unless an intention to exclude shipping is to 
be inferred from the Act itself or its legislative history, or 
from some general policy otherwise declared by Congress. 
Nothing in the legislative history of the Act throws any 
light upon the intent of Congress in this connection. Cer- 
tain provisions of title I are or may be inapplicable to 
shipping, for example, section 3(e) authorizing the Presi- 
dent to limit imports which threaten the maintenance of 
codes and section 3(b) making violations of a code an un- 
fair method of competition within the meaning of the Fed- 
eral Trade Commission Act. But the inapplicability of . 
these particular provisions does not indicate that Congress 
intended to exclude shipping from the general provisions 
of title I. 

Elimination of unfair competition based upon destructive 
wage or price cutting is one of the important aims of the 
Recovery Act. Although various Acts of Congress regulate 
to some extent the rates and practices of common carriers 
by water, including many details of the employer-employee 
relationship, these laws do not provide for fixing minimum 
wages or maximum hours (with trifling exceptions, see 
U.S.C., Title 46, Sec. 673) and do not effectively prevent 
price cutting. They thus leave open an important field for 
the operation of industrial self-government under the meas- 
ure of governmental control provided in the Recovery Act. 
Application of the Recovery Act to shipping would there- 
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fore appear to be within the general purposes and policy 
of the Act. 

Congressional regulation of shipping is not so compre- 
hensive and detailed, as it is in the case of the railroads, 
that the inference arises that Congress did not intend the 
new forms of control authorized by the Recovery Act to 
cut across the scheme of regulation which Congress had 
already established and carefully evolved. Furthermore, 
Congress enacted emergency legislation dealing with rail- 
roads (the Emergency Railroad Transportation Act, 1933, 
48 Stat. 211) practically simultaneously with the enactment 
of the Recovery Act, but no similar bill dealing with the 
problems of shipping by special legislation was pending or 
enacted simultaneously with the Recovery Act. 

Notwithstanding the force of the foregoing considerations 
which suggest that shipping is within Title I of the Recov- 
ery Act, I think it advisable to call your attention to certain 
opposing contentions which might be urged. ‘These may be 
briefly stated as follows: 

Viewing the provisions of title I as a whole, there would 
seem to be substantial grounds for urging that it does not 
apply to industries subject to permanent regulatory legisla- 
tion enacted by Congress. But whether or not this interpre- 
tation be correct, an intention on the part of Congress to 
. exempt shipping from the scope of titlel may perhaps be 
implied from the peculiar circumstances affecting it. Title 
I does not apply to its competitors, namely, foreign ships 
competing with it in foreign commerce and railroads + com- 
peting with it in interstate commerce. It follows that if 
shipping is subject to the title and its competitors are not, 
and if the standards imposed upon it by codes, agreements 
or licenses increase its operating costs, it may be put at a 
serious competitive disadvantage. Furthermore, certain 
similarities between shipping and the railroads may indicate 
that Congress intended to treat them alike in the matter of 
the application of title I. Both are public utilities requir- 
ing a large amount of invested capital and engaged in fur- 
nishing transportation and, in addition, the Federal legisla- 

1This contention assumes the correctness of the conclusion of the Federal 


Coordinator of Transportation that the Recovery Act does not apply to 
railroads. 
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tion regulating shipping “ closely parallels ” that regulating 
the railroads “in its general scope and purpose, as well as 
in its terms” (United States Navigation Co., Inc. v. Cunard 
Steamship Co., Lid., 284 U.S. 474, 481). 

While I have thus called attention to the divergent views 
which may be taken of the question you have presented, in 
my opinion the better view is, as stated at the outset, that 
Title I of the Recovery Act applies to shipping. I should 
add that this letter deals solely with the legal aspects of the 
question and is not to be taken as expressing any opinion 
upon the question whether, as a matter of policy, a code of 
fair competition for shipping should or should not be 
approved or imposed. 

Yours very truly, | 
HOMER CUMMINGS. 


To the CHarrmaNn, SpectaL INDUSTRIAL Recovery Boarp. 





TENNESSEE VALLEY AUTHORITY ACT—ACQUISITION OF 
PROPERTY 


By reason of the inherent power vested in the sovereign and also by the 
provisions of the Tennessee Valley Authority Act of 1933 (48 Stat. 
58), property may be taken by the United States for any use that 
may be necessary to carry out the purposes of that Act, either 
permanently or for a limited period. 


DEPARTMENT OF JUSTICE, 
September 28, 1933. 

Sir: I have had under consideration the question you dis- 
cussed with me with respect to the condemnation of property 
under the Tennessee Valley Authority Act and as to whether 
the full title might be taken rather than an occupancy for a 
term of years. I am of the opinion that the power of the 
sovereign to take is absolute and complete. To restrict or 
limit such power would render it ineffective. The right to 
take easements of all characters has never been questioned. 
Such takings do not carry with them the fee to the land but 
leave for consideration only the amount of compensation, 
which is necessarily determined by the nature, character, and 
permanency of the taking. _ 

It has been established by the courts that in the exercise 
of the right of eminent domain the United States is re- 
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strained by no governmental limitation except that just 
compensation be made for that which is taken. There does 
not therefore seem to be any question as to the power to 
take, but whatever is taken, whether the complete title, ease- 
ment or temporary use and occupation, must be paid for 
under our constitutional provisions. The powers thus re- 
ferred to have not been restricted nor taken away by the 
Tennesee Valley Authority Act of May 18, 1933 (48 Stat. 
58). On the contrary specific authority is given to condemn 
any property, or the title thereto, or the possession thereof, 
that may be necessary or become necessary in carrying out 
the provisions of the Act. Sections 24 and 25 of the Act 
give full authority to exercise the right of eminent domain 
to the extent of taking the full title or a lesser right or use 
and occupation for a term of years. But it is to be noted 
from the standpoint of expense to the Government that a 
taking for a long period of time would probably be deemed 
by the courts a complete taking so far as the assessment of 
compensation is concerned and the full value of the property 
awarded the owner. 

I am therefore of the opinion that by reason of the inher- 
ent power vested in the sovereign and also by the provisions 
of the Tennessee Valley Authority Act, property may be 
taken for any use that may be necessary to carry out the 
purposes of that Act, either permanently or for a limited 
period. | 


Respectfully, HOMER CUMMINGS. 


To the PRrEsIpENT. 





TERM OF OFFICE OF MAJOR GENERAL PATTERSON AS 
SURGEON GENERAL—RECESS APPOINTMENT 


Robert U. Patterson, while holding the rank of Colonel in the Medica 
Corps, was appointed Surgeon General on June 1, 1931, during a 
recess of the Senate. On December 10, 1931, the President sent to 
the Senate the nomination of Colonel Patterson “‘to be Surgeon 
General, with the rank of Major General, for the period of four years 
beginning June 1, 1931.”’ This appointment was confirmed by the 
Senate on December 18, 1931, and a regular commission was issued 
to Major General Patterson, under date of December 22, 1931, 
restricting his appointment as ‘‘for the period of four years beginning 
June 1, 1931.”’ Held, that the term of office of Major General 
Patterson, as Surgeon General, will expire at the end of the four-year 
period beginning June 1, 1931, as stated in his commission. 
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DEPARTMENT OF JUSTICE, 
October 3, 1933. 


Sir: I have the honor to comply with your request of 
September 14, 1983, for my opinion concerning the date of 
termination of the four-year term, prescribed by the Act of 
June 4, 1920, c. 227, 41 Stat. 759, 762 (U.S.C., Title 10, 
Sec. 6), in cases of appointments during a recess of the 
Senate followed by nomination and confirmation during its 
next session. 

The statute provides that chiefs and assistants to the 
chiefs in your Department “shall hereafter be appointed 
by the President, by and with the advice and consent of the 
Senate, for a period of four years.” 

You cite, among others, the case of Major General Robert 
U. Patterson, and while the question in his case is not so 
imminent as in the others mentioned the facts therein are 
more fully stated and are illustrative of the problems pre- 
sented. Major General Patterson, then holding the rank of 
Colonel in the Medical Corps, was appointed Surgeon Gen- 
eral on June 1, 1931, during a recess of the Senate. A 
“recess commission,” issued to him as of that date, recited 
the appointment as being “for the period of four years 
beginning June 1, 1931,” and further recited that the said 
commission would “continue in force during the pleasure 
of the President * * * and until the end of the next 
session of the Senate.” 

On December 10, 1931, the President sent to the Senate 
the nomination of Colonel Patterson “to be Surgeon Gen- 
eral, with the rank of Major General, for the period of four 
years beginning June 1, 1931.” It was resolved in the 
Senate on December 18, 1931, “that the Senate advise and 
consent to the appointment of * * * Robert Urie Pat- 
terson to be Surgeon General, with the rank of Major 
General, for the period of four years beginning June 1, 
1931.” Consequent upon such nomination and confirma- 
tion, a regular commission was issued, under date of 
December 22, 1931, similarly restricting the appointment 
as “for the period of four years beginning June 1, 1931.” 

Notwithstanding the precise wording of the nomination, 
the resolution of confirmation and the commission issued in 
consequence thereof, it is now suggested that the four-year 
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statutory term of Major General Patterson, as Surgeon 
General, will not expire at the end of four years from 
June 1, 1931, but will expire at some later date because the 
appointment which the Senate confirmed by the resolution 
of December 18, 1931, was a separate and distinct appoint- 
ment from that previously made by the President alone 
and must carry with it the full statutory term of four years, 
regardless of the prior service under the recess appointment. 

It appears that the procedure illustrated by the case of 
Major General Patterson has been followed since the enact- 
ment of the statute in 1920, and it is supported by an 
opinion of the Acting Judge Advocate General dated July 
7, 1922, interpreting the statute and recommending to the 
Secretary of War “that each nomination following without 
intermission upon a recess appointment be made for a 
period of four years beginning the day when the appointee 
accepted the recess appointment, and that commissions be 
drawn to read accordingly.” 

It also appears from the records of the Senate that the 
same practice has been followed in connection with numer- 
ous other appointments, not only in the War Department, 
but in other departments and branches of the Government. 
For example, the Congressional Record of December 5, 1928 
(v. 70, pt. 1, p. 83), shows the following nominations: A 
member of the Tariff Commission, “for a term of twelve 
years from September 8, 1928, to which office he was ap- 
pointed during the last recess of the Senate”; a member of 
the Public Utilities Commission of the District of Columbia. 
“for a term of three years from July 1, 1928, to which office 
he was appointed during the last recess of the Senate”; a 
member of the Federal Farm Loan Board, “ for a term of 
eight years, expiring August 6, 1936 (reappointment)”, etc. 

The question was recently reconsidered in connection with © 
the case of Major General Stephen O. Fuqua, who had been 
appointed and commissioned as Chief of Infantry “ for the 
period of four years beginning March 28, 1929”, the date of 
his appointment by the President during a recess in the Sen- 
ate. The officer then acting as Judge Advocate General con- 
cluded that General Fuqua’s term did not expire until four 
years from the date of his permanent commission, which was 
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issued on May 6, 1929. However, the Comptroller General, 
in an opinion of May 16, 1933, held that Major General 
Fuqua’s term had expired on March 27, 1933, and that he 
was not entitled to pay and allowances as Chief of Infantry 
after that date (12 Comp. Gen. 641, 645). 

The basis of the Comptroller General’s ruling is indicated 
by the following excerpt from his opinion: 

“There being no clearly established Federal rule appli- 
cable to the matter submitted, the matter having been ad- 
judicated by State courts uniformly to limit the term to the 
statutory period commencing with the date stated by the 
appointing power, it would seem appropriate that that rule 
should be followed in Federal matters until the Federal 
courts shall have indicated a contrary view of the matter; 
especially so since the President’s action in making the 
recess appointment, in making the nomination to the Senate, 
and in issuing the permanent appointment conformed to 
this view of the law.” 

The Judge Advocate General, in reaching the contrary 
view, had relied largely upon United States v. Kirkpatrick, 
9 Wheat. 720, 73838; United States v. Eckford’s Hxecutors, 1 
How. 250; an opinion of Attorney General Berrien of April 
2, 1830 (2 Op. 333); and an opinion of Acting Attorney 
General Phillips of January 27, 1880 (16 Op. 656). 

In United States v. Kirkpatrick, the Supreme Court con- 
sidered the case of an officer appointed during a recess of 
the Senate and given a commission, “by express terms 
limited to continue to the ‘end of the next session of the 
Senate and no longer,’” and subsequently appointed, with 
the advice and consent of the Senate, and given a new com- 
mission, limited to continue “during the pleasure of the 
President of the United States, for the time being.” The 
Court held that a surety upon a bond given with respect to 
the first appointment was not liable for a defalcation occur- 
ring subsequent to the second appointment, and stated the 
following principles: 

“The two commissions cannot be considered as one con- 
tinuing appointment, without manifest repugnancy. The 
commissions are not only different in date, and given under 
different authorities and sureties, but they are of different 
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natures. The first is limited in its duration to a specified 
period; the second is unlimited in its duration, and during 
the pleasure of the president. If the latter operated merely 
as a confirmation of the former, then it confirmed its ex- 
istence only during the original period fixed by the law. 
But such an effect is not pretended, and would [not] be 
reconcilable with the terms and intent of the commission.” 

United States v. Eckford’s Executors dealt with the ques- 
tion of liability upon a bond, given with respect to one four- 
year appointment, for a defalcation occurring during a suc- 
ceeding four-year appointment. 

The opinion of Attorney General Berrien, while dealing 
with a similar question of bondsmen’s liability and citing 
the Kirkpatrick case, also stated, without enlightening dis- 
cussion, his interpretation of the Act of May 15, 1820, c. 102, 
8 Stat. 582, authorizing appointments of prescribed officers 
“ for the term of four years,” as contemplating appointments 
for four-year periods which should not include any previous 
period of service under a recess appointment. 

Acting Attorney General Phillips, in the opinion of 
January 27, 1880, considered the case of an officer who was 
given a recess appointment on April 30, 1877, and subse- 
quently nominated for a term of four vears “from April 
28, 1877.” The Senate failed to act upon the nomination 
at its session following the recess appointment; the appoint- 
ment expired by constitutional limitation; and the incum- 
bent vacated the office, which was “occupied by others in 
due course of law.” The Senate, at a subsequent session, 
confirmed the nomination, as originally worded. The con- 
clusion was that the statute (R.S. 421) governed and made 
the term “one of four years from the appointment with 
the consent of the Senate.” 

Aside from the conclusion, perhaps required by the cir- 
cumstances, the opinion indicates a practice, notwithstand- 
ing the earlier view announced by Attorney General Berrien, 
of nominating and confirming officers for a term limited 
upon consideration of service under a preceding recess 
appointment. 

Accepting the conclusions of the Supreme Court and of 
my predecessors, in the opinions mentioned, it is, never- 
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theless, a mere truism that the legislative power may, if 
so disposed, prescribe a term of office which will expire at 
the end of four years from a date preceding the commence- 
ment of tenure under the particular appointment and thus 
accomplish the result that a particular individual shall serve 
only four years; for the Constitution prescribes no term 
and no method of determining duration of term. 

The substantia] question is, what did Congress intend ? 
As hereinbefore indicated, the War Department, the Presi- 
dent, and the Senate have heretofore acted upon a view that 
the prescribed “ period of four years ” is four years of serv- 
ice, notwithstanding that a particular appointee may serve 
his four years partly under one appointment and partly 
under another; and such practice, being thus continued dur- 
ing a period of years, establishes a strong presumption in 
favor of the interpretation of the statute evidenced thereby. 
Swendig v. Washington Water Power Co., 265 U.S. 322, 
331. 

If, notwithstanding this, I should attempt an original 
and independent inquiry into the intention of Congress, I 
could at most raise doubts, with no infallible guide for their 
solution. I should find myself confronted, on the one hand, 
with strictly legal considerations which, it is urged, support 
one view, and, on the other hand, with more practical con- 
siderations which would suggest the contrary view. 

Among such practical considerations are the following: A 
recess appointment, followed by nomination to the Senate 
at its next session, ordinarily constitutes, in substance, but 
one selection, one weighing of qualifications, by the Execu- 
tive, and a limitation of tenure upon consideration of actual 
assumption of duties under such selection is not unreason- 
able. Uniform length of service by individual incumbents, 
if desirable, can be obtained only in this manner. It pre- 
vents a particular appointee from benefiting through acci- 
dence of selection during a recess of the Senate. 

Under the circumstances, I perceive no reason for ques- 
tioning the interpretation of the statute which has hereto- 
fore prevailed, and I have the honor to inform you that, in 
my opinion, the term of office of Major General Robert U. 
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Patterson, as Surgeon General, will expire at the end of the 
four-year period beginning June 1, 1931, as stated in his 
commission. 
Respectfully, 
HOMER CUMMINGS. 


To the SECRETARY OF WAR. 





SUBSISTENCE HOMESTEADS 


Under section 208 of the National Industrial Recovery Act (48 Stat. 
205), providing ‘‘for making loans for and otherwise aiding in the 
purchase of subsistence homesteads,’’ the Secretary of the Interior 
may, if the exigencies require, take title to the homestead sites in the 
name of the United States or in the name of a corporation to be 
organized for the purpose, and he may enter into such agreements 
with settlers and prospective settlers as he may find proper, having 
in mind, however, in addition to the other things herein suggested, 
that the settlers must be purchasers, or properly-obligated prospec- 
tive purchasers, of the lands which they occupy, and that the proper 
Federal function in connection with such homestead sites does not 
amount to a superseding of, or undertake to divest, the authority 
of the State. 

DEPARTMENT OF JUSTICE, 


October 4, 1933. 


Str: I have the honor to refer to your letters of August 
31st and September 15th, requesting my opinion concerning 
the legality of two separate plans for aiding in the purchase 
of subsistence homesteads, as hereinafter indicated, under 
the following section of the National Industrial Recovery 
Act. 

“Src. 208. To provide for aiding the redistribution of 
the overbalance of population in industrial centers $25,000,- 
000 is hereby made available to the President, to be used by 
him through such agencies as he may establish and under 
such regulations as he may make, for making loans for and 
otherwise aiding in the purchase of subsistence homesteads. 
The moneys collected as repayment of said loans shall con- 
stitute a revolving fund to be administered as directed by 
the President for the purpose of this section ” (48 Stat. 205). 

The President, by Executive Order (No. 6209) of July 21, 
1933, has designated you to exercise in his behalf the powers 
and functions conferred by the foregoing section. 
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Under one plan, as outlined by you, land would be pur- 
chased by the United States with a view to the settlement 
of a community thereon under the supervision of agents 
appointed by you, the land so purchased to be held in the 
name of the United States until the community had reached 
a stage of development that would justify the vesting of 
title in the individual occupants of the homesteads created, 
a loan being made to the community and equitably appor- 
tioned among the individual members—which is a difficult 
arrangement from a legal standpoint. 

Under another plan which you outline, a loan would be 
made to a non-profit corporation, organized either under 
existing law or by virtue of enabling state legislation, the 
membership of which would consist entirely of representa- 
tives of the Secretary of the Interior. Such corporation 
would purchase land needed from the moneys advanced and 
would supervise the settlement and organization of a com- 
munity thereon. The membership of the corporation would 
later be extended to include beneficiaries of homestead allot- 
ments upon the completion of the plan of development. 

Bearing upon the foregoing suggestions, you make the fol- 
lowing explanation: 

“This organization [a section in your department] plans 
to remove, permanently, unemployed miners and other in- 
dustrial workers from congested areas to productive agricul- 
tural land. Due to the character of the personnel removed, 
the success of communities created in this manner will de- 
pend in large part upon strict Federal supervision. It is 
not practicable to follow the ordinary procedure of making 
loans either to individuals or to organized groups and for 
that reason the plan has been proposed of purchasing and 
holding the land acquired in the name of the Federal Gov- 
ernment, settling a community thereon, exercising super- 
vision over such community during its formative stage, and, 
after development has progressed to a sufficient extent, grad- 
ually turning over the administration of the community and 
the land to its members, agreements then being entered into 
for repayment of the Federal funds advanced.” 

Since Congress has not prescribed any particular plan, 
merely appropriating the money to be loaned in furtherance 
of the purpose stated in the statute, it is necessarily left to 
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the President, acting through such agents as he may find 
proper, to formulate detailed plans. 

I have previously stated my conclusion, in a memorandum 
transmitted to the President’s Secretary, Colonel Howe, 
under date of September 11, 1933, that “for the President 
to purchase a tract of land and build houses thereon with a 
view to reselling them to homesteaders, is clearly a form 
of aid in the purchase of subsistence homesteads, and, there- 
fore, comes within the purview of the Act.” I also sug- 
gested that consideration be given to the organization of a 
Government-controlled corporation for the purpose of car- 
rying on the subsistence homesteads project, and pointed 
out that other important government undertakings have 
been successfully handled through such corporations. 

The language of your letters leaves me in doubt as to 
precisely what you contemplate. It is broad enough to 
comprehend the setting up within one of the states of a 
federally-governed colony within which, during the indefi- 
nite “ formative stage”, the settlers would possess little in 
the way of individual property rights and perhaps be free 
from obligation even to remain. I cannot think that Con- 
gress contemplated any such colony; and, of course, it is 
quite probable that you do not intend any such result. 

While, as hereinbefore indicated, land may be purchased 
and houses built thereon “ with a view to reselling them to 
homesteaders ”, it should be borne in mind that the statute 
necessarily contemplates that the persons who occupy the 
land and the houses erected thereon will actually purchase 
them. No particular form of contract is prescribed, but it 
is rather difficult to conceive of one which would come 
within the spirit of the statute and yet not bind the settlers 
as purchasers, or intended purchasers, of the premises 
occupied. Any arrangement which left it within the elec- 
tion of the settler as to when he should assume burdens 
incidental to ownership would present practical difficulties 
and, possibly, provide a means for frustrating the purposes 
intended to be accomplished. 

Contracts with the intended settlers ought to precede, or 
be contemporaneous with, the purchase of the land; and 
while I do not suggest this as a limitation upon your au- 
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thority, if peculiar circumstances make it impracticable, yet 
I must think that the statute contemplates, at least, a reason- 
able and fairly proximate connection between such purchase 
and the previously-determined existence of persons ready 
and willing to enter into the contemplated undertakings. 

While there may be some proper degree of federal “ super- 
vision ”, this cannot amount to a superseding of the author- 
ity of the State. The Constitution provides for the exercise 
of exclusive federal jurisdiction “ over all places purchased by 
the consent of the legislature of the State in which the same 
shall be, for the erection of forts, magazines, arsenals, dock- 
yards, and other needful buildings.” ‘There is no reason for 
believing that Congress contemplated any such assumption 
of jurisdiction over lands purchased for sites of subsistence 
homesteads, even assuming that the state legislatures would 
give the required consent. It is stated in Ft. Leavenworth 
RR. Co. v. Lowe, 114 U.S. 525, 527, that when the United 
States acquires land without such consent the State may 
continue to exercise with respect to such land “the same 
authority and jurisdiction which she could have exercised 
over similar property held by private parties”; and this 
must be borne in mind when determining the proper func- 
tion and authority of the Federal Government in connection 
with land purchased as sites of subsistence homesteads. 

You have directed my attention to the provision of Sec- 
tion 3736 R.S. (U.S.C., Title 41, Sec. 14) that “ no land shall 
be purchased on account of the United States, except under 
a law authorizing such purchase.” Assuming the applica- 
tion of this section, such authority, of course, may be im- 
plied. (15 Op. 212, 213; 22 id. 665, 666.) Here, I think, it 
must be implied. 

It is, therefore, my opinion that, in “making loans for 
and otherwise aiding in the purchase of subsistence home- 
steads ”, you may, if the exigencies require, take title to the 
homestead sites in the name of the United States or in the 
name of a corporation to be organized for the purpose, and 
that you may enter into such agreements with settlers and 
prospective settlers as you may find proper, having in mind, 
however, in addition to the other things herein suggested, 
that the settlers must be purchasers, or properly-obligated 
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prospective purchasers, of the lands which they occupy, and 
that the proper. federal function in connection with such 
homestead sites does not amount to a superseding of, or 
undertake to divest, the authority of the state. 
Respectfully, 
HOMER CUMMINGS. 


To the SECRETARY OF THE INTERIOR. 





AUTHORITY TO PURCHASE SUBMARGINAL LANDS WITH 
PUBLIC WORKS FUNDS 


Public Works funds, under Title II of the National Industrial Recovery 
Act, cannot be utilized for the purchase of lands for the mere purpose 
of removing them from cultivation. 


DEPARTMENT OF JUSTICE, 
October 6, 1933. 


Sir: I have the honor to comply with your request of 
September 21st for my opinion concerning the legality of 
using the Public Works Fund, under Title II of the Na- 
tional Industrial Recovery Act (48 Stat. 200), for the pur- 
pose of purchasing submarginal lands in order to withdraw 
them from cultivation. You also wrote me on October 4 in 
this connection. 

Section 203 of the statute specifically authorizes the pur- 
chase of land when such purchase is necessary in the carry- 
ing out of a plan, adopted by the Administrator under the 
direction of the President, within the purview of Section 
202. This does not include the purchase of land independ- 
ently of such a plan and the purposes enumerated in that 
Section. If a particular purchase is necessary in the fur- 
therance of a plan adopted pursuant to Section 202, it, of 
course, constitutes no objection that such purchase may 
result in the withdrawal of the land from cultivation. 

The matter rests quite largely within your discretion, 
“under the direction of the President.” There is no objec- 
tion to your adopting a plan which would tend incidentally 
to further, rather than to hinder, the carrying out of another 
Government policy; but it is necessarily presumed that in 
the adoption of a particular plan you will have in mind 
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primarily the accomplishment of the purposes enumerated 
in Title II of the National Industrial Recovery Act. It 
does not authorize the purchase of lands for the mere pur- 
pose of removing them from cultivation. 
Respectfully, 
HOMER CUMMINGS. 


To the FEDERAL EMERGENCY ADMINISTRATOR OF PUBLIC 
W orRKS. 





IMMIGRATION LAWS—OFFENSES INVOLVING MORAL 
TURPITUDE 


Under section 3 of the Immigration Act of February 5, 1917 (39 Stat. 
875), excluding from admission into the United States ‘‘persons who 
have been convicted of or admit having committed a felony or other 
crime or misdemeanor involving moral turpitude,”’ held that viola- 
tions of our immigration law, or the passport law of this or another 
country, which involve false swearing amounting to perjury, con- 
stitute offenses involving moral turpitude; but that violations of such 
laws which were not accompanied by false swearing and consisted 
merely of subterfuge or concealment of a fact upon entering the 
country, using a foreign passport belonging to a friend or relative 
as an unwise convenience, or using a foreign passport issued in 
the name of another with probable purpose to evade peacetime 
military service, do not constitute offenses involving moral turpitude. 


DEPARTMENT OF JUSTICE, 
October 13, 1933. 


Sir: I have the honor to comply with your request of 
August 28, 1933, for my opinion concerning the proper inter- 
pretation of the provision of section 3 of the Immigration 
Act, approved February 5, 1917, c. 29, 39 Stat. 874, 875 
(U.S.C., Title 8, Sec. 186), excluding from admission into the 
United States “ persons who have been convicted of or ad- 
mit having committed a felony or other crime or misde- 
meanor involving moral turpitude.” 

You state that the question arises in your Department be- 
cause of the provision contained in section 2 (f) of the Immi- 
gration Act of 1924, c. 190, 48 Stat. 153, 154 (U.S.C., Title 8, 
Sec. 202), that no visa shall be issued by a consular officer 
to an immigrant who appears to be inadmissible to the 
United States under the immigration laws, and that it in- 
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volves more particularly cases of “offenses against certain 
statutory laws of the United States and foreign states, in- 
cluding laws relating to immigration, military service, and 
passports.” 

A good and comprehensive statement concerning “ moral 
turpitude,” which indicates the difficulty of precise defini- 
tion of the term, and yet, defines 1t with perhaps as near 
accuracy as we may hope to achieve, is contained in Corpus 
Juris (41 C.J. 212) : 

“Tt is a vague term, its meaning depending to some extent 
upon the state of public morals. It is defined as anything 
done contrary to justice, honesty, principle, or good morals; 
an act of baseness, vileness, or depravity in the private and 
social duties which a man owes to his fellow man, or to so- 
ciety in general, contrary to the accepted and customary rule 
of right and duty between man and man. * * * Moral 
turpitude implies something immoral in itself, regardless of 
the fact whether it is punishable by law. It must not merely 
be mala prohibita, but the act itself must be inherently 
immoral. The doing of the act itself, and not its prohibition 
by statute, fixes the moral turpitude. Everything done con- 
trary to justice, honesty, modesty, or good morals is done 
with turpitude.” 

This statement 1s amply supported by the adjudicated 
cases, including United States v. VAl, 203 Fed. 152; Coyken- 
dall v. Skrmetta, 22 Fed. (2d) 120; and Szpp v. Coleman, 179 
Fed. 997, 998. 

The standard by which the “ felony or other crime or mis- 
demeanor ” is to be judged, regardless of where committed, 
is that prevailing in the United States as a whole, regarding 
the common view of our people concerning its moral charac- 
ter. While it is not alone sufficient that the act is generally 
forbidden by law, though upon moral grounds, (Coykendall 
v. Skrmetta, supra) it is, I think, a necessary concomitant 
that it be forbidden, for it is hardly conceivable that an act 
could be of the character indicated and yet not be penalized 
by our laws. : 

If the alien has been convicted of a crime such as indicated 
and the conviction is established, it is not the duty of the 
administrative officer to go behind the judgment in order to 
determine purpose, motive, and knowledge, as indicative of 
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moral character. The ordinary rule is indicated by the fol- 
lowing statement of Judge Noyes in United States v. VAI, 
supra: 

“In determining whether aliens are entitled to admission, 
the immigration authorities act in an administrative and not 
In a judicial capacity. They must follow definite standards 
and apply general rules. Consequently, in classifying of- 
fenses I think that they must designate as crimes involving 
moral turpitude those which in their inherent nature include 
it. Their function is not, as it seems to me, to go behind 
judgments of conviction and determine with respect to the 
acts disclosed by the testimony the questions of purpose, 
motive and knowledge which are often determinative of the 
moral character of acts. Besides, the testimony is seldom 
available and to consider it in one case and not in another 
is to depart from uniformity of treatment. In my opinion 
when it has been shown that an immigrant has been convicted 
of a crime, the only duty of the administrative officials is to 
determine whether that crime should be classified as one 
involving moral turpitude, according to its nature and not 
according to the particular facts and circumstances accom- 
panying a commission of it. I do not think the immigration 
law intends that where two aliens are shown to have been 
convicted of the same kind of crime, the authorities should 
inquire into the evidence upon which they were convicted and 
admit the one and exclude the other. It is true that if they 
do not take such course some aliens who have been convicted 
of high crimes may be excluded although their particular 
acts evidence no immorality and that some who have been 
convicted of slight offenses may be admitted although the 
facts surrouding their commission may be such as to indicate 
moral obliquity. But such results always follow the use of 
fixed standards and such standards are, in my opinion, neces- 
sary for the efficient administration of the immigration 
laws.” 

If, however, the offense has merely been admitted by the 
alien, there having been no conviction, the permissible range 
of inquiry is wider. For example, false swearing, admitted 
by the alien, does not necessarily constitute perjury, for there 
may have been justifiable inadvertence or misunderstanding 
or the statement may have been upon an immaterial matter. 
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The memorandum submitted with your letter deals par- 
ticularly with present applications for immigration visas 
which are apparently valid and regular except that each 
applicant admits having violated immigration or passport 
laws in connection with some prior visit to this country. In 
no instance was there a conviction; in several instances the 
alien was detected and left the country voluntarily in order 
to escape prosecution or deportation. 

Bearing particularly upon such cases, and illustrating the 
principles hereinbefore stated, those which arose out of vio- 
lations of our immigration law, or the passport law of this 
or another country, and involve false swearing amounting to 
perjury, constitute offenses involving moral turpitude. This 
is not true, however, where the violation consisted merely of 
subterfuge or concealment of a fact upon entering the coun- 
try, using a foreign passport belonging to a friend or relative 
as an unwise convenience, using a foreign passport issued in 
the name of another with probable purpose to evade peace- 
time military service, and such violation was not accom- 
panied by false swearing. The basic difference is that the 
taking of a false oath is considered wrong independently of 
statute (Kaneda v. United States, 278 F. 694, 699), while the 
other offenses, though grave and properly penalized, cannot 
be said to possess the same inherent baseness in the concept 
of our people. The Legal Advisor of your Department has 
reached like conclusions. 

It is difficult, if not impossible, to state any definition or 
formula that would serve as an infallible guide for the dispo- 
sition of all cases. It is, indeed, not improbable that persons 
equally learned in the law and in our common concept of 
right and wrong, might reach opposite conclusions in border- 
line cases. However, the general principles which I have 
indicated should enable one, with a little reflection, to reach 
an accurate conclusion in the great majority of the cases aris- 
ing, and will, I think, point out the proper disposition of the 
particular cases outlined in the memorandum which accom- 
panied your letter. 

Respectfully, 
HOMER CUMMINGS. 

To the SECRETARY OF STATE. | 
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ACQUISITION OF LAND FOR FOREST RESEARCH IN CON- 
NECTION WITH THE NATIONAL ARBORETUM 


The acquisition of land for forest research in connection with the 
National Arboretum is authorized under the Unemployment Relief 
Act of March 31, 1933, 48 Stat. 22. (See Ex. Order No. 6344, 
dated October 20, 1933.) 

DEPARTMENT OF JUSTICE, 


October 18, 1933. 


Sir: Pursuant to Executive Order No. 6247 of August 
10, 1933, there is transmitted herewith a redraft of an 
Executive order submitted by the Director of the Budget 
which proposes to allocate from funds appropriated in the 
Fourth Deficiency Act, fiscal year 1933, the sum of $886,000 
for the acquisition of land for forest research in connection 
with the National Arboretum. 

The Unemployment Relief Act of March 31, 1933 (Pub- 
lic No. 5, 73d Congress), is cited in the proposed order as 
authority for the proposed expenditure. The purpose of 
this Act is to provide employment for unemployed citizens of 
the United States for certain purposes and in connection 
with certain specified projects and the President is author- 
ized to acquire such land as may be necessary to carry into 
effect the provisions of the statute. Among these projects 
is “ forest research ”, which is specified in the last sentence 
of Section I of the Unemployment Relief Act: 

“The President is further authorized to allocate funds 
available for the purposes of this Act, for forest research, 
including forest products investigations, by the Forest 
Products Laboratory ” (48 Stat. 22, 23). 

The original draft of the proposed order states that the 
purpose of the acquisition of the land in question is “ for 
forest research in connection with the National Arboretum ”, 
which was established pursuant to the provisions of the Act 
of March 4, 1927 (ch. 505, 44 Stat. 1422) “for purposes of 
research concerning tree and plant life.” In this connection, 
in his letter of October 2, 1933, transmitting the original 
draft of the proposed order to the Director of the Budget, 
the Acting Secretary of Agriculture advised the Director, 
among other things, as follows: 

“ Estimates have been prepared for the immediate devel- 
opment of this land so that we can begin to utilize it for 
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forest research in the Spring of 1934, in correlation with the 
National Forestry Program. We are ready to lay these esti- 
mates for Arboretum development before the Public Works 
Administration as soon as the allocation of funds for the 
purchase of this land has been made.” 

It thus appears that the contemplated acquisition of land 
is for a purpose within the provisions of the Unemployment 
Relief Act. 

~The Fourth Deficiency Act, fiscal year 1933 (Public No. 
17, 73d Congress, 48 Stat. 275), appropriates $3,300,000,000 
“to be expended in the discretion and under the direction 
of the President” for the purpose of carrying into effect 
the provisions of the National Industrial Recovery Act of 
June 16, 1933, and the Unemployment Relief Act of March 
31, 1933. 

The changes made in the draft submitted by the Director 
do not alter the sense of the proposed order. The revised 
draft has my approval as to form and legality. 

Respectfully, 


HOMER CUMMINGS. 
To the Secrerary OF STATE. 





COMPROMISE OF CLAIM OF UNITED STATES AGAINST 
SOUTHERN PACIFIC RAILROAD CO. 


An offer of the Southern Pacific Railroad Company to compromise a 
claim of the United States against said company in the sum of 
$204,862.74 for fire trespass by the payment of $10,000 in cash 
and the relinquishment of the right of the company to receive from 
the United States certain lands selected by it in accordance with the 
terms of a congressional grant, may be accepted and the settlement 
so made will be a valid settlement under the provisions of section 
8469 of the Revised Statutes. 


DEPARTMENT OF JUSTICE, 
October 20, 1933. 
Sir: Receipt is acknowledged of your letter of October 18, 
1983, in which you submit for consideration the question 
whether under the provisions of section 3469 of the Revised 
Statutes of the United States (section 194, Title 31, U.S.C.) 
the United States may accept an offer of the Southern Pa- 
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cific Railroad Company to compromise a claim of the United 
States against said company in the sum of $204,862.74 for 
fire trespass by the payment of $10,000 in cash and the 
relinquishment of the right of the company to receive 
from the United States certain lands selected by it in 
accordance with the terms of a congressional grant. 

The rights of the railroad company arise by reason of the 
Act of March 3, 1871, 16 Stat. 578, giving the company or 
its predecessors public lands in aid of the construction of a 
railroad. This grant was zn praesenti. A map of definite 
location was duly filed by the company and it became en- 
titled to all the benefits of that congressional Act. Such 
rights upon such selection became fixed property rights and 
the railroad company became the equitable owner thereof. 
Payne v. Central Pac. Ry. Co., 41 S. Ct. 814, 255 U.S. 228. 
The offer therefore in compromise and settlement is a mix- 
ture of cash and property, and the property to be received 
by the United States in settlement of the claim of $204,862.74 
is of the value of $278,484.87, and deemed by the Interior 
Department to be advantageous to the United States. 

Section 3469, Revised Statutes, is broad and unlimited in 
its terms and does not specify what may be received in com- 
promise and settlement. It confers upon the Secretary of 
the Treasury authority to compromise claims upon certain 
recommendations and contains no limitation upon the exer- 
cise of his discretion. 

In numerous decisions of the Supreme Court the principle 
has been laid down that in the exercise of sovereignty the 
United States is permitted and authorized to complete its 
business transactions in the same manner and to the same 
effect as private citizens, and where it is advantageous may 
accept securities for debts, even in the absence of authoriz- 
ing statutes. Such settlements have been upheld. Dugan’s 
Ea’rs. v. United States, 3 Wheat. 172; United States v. 
Tingey, 5 Pet. 114; United States v. Bradley, 10 Pet. 348; 
United States v. Linn, 15 Pet. 290; Neilson v. Lagow et al., 
58 U.S. (12 How.) 98. 

Federal courts have ruled that lands as well as moneys 
may be received in settlement of claims due the United 
States. United States v. Hudson et al., Federal Case No. 
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15,413, 26 Fed. Cas. 411, 412; United States v. Lane, Federal 
Case No. 15,559, 26 Fed. Cas. 861, 862. 

From other congressional Acts it may well be inferred 
that Congress had under consideration in compromise settle- 
ments the receipt of other things of value beside money. 
Section 301, Title 40, U.S.C. (R.S. sec. 3750) confers upon 
the Solicitor of the Treasury the power to have charge of 
all lands “and other property which may have been or may 
be essigned, set off, or conveyed to the United States in pay- 
ment of debts, and of all trusts created for the use of the 
United States in payment of debts due them”. See also 
section 302, Title 40, U.S.C. 

The denial of the power to accept properties other than 
moneys in settlement and compromise would seriously inter- 
fere with the exercise of the power of compromise and settle- 
ment. 

I am of the opinion that by reason of the broad and gen- 
eral terms of the compromise and settlement statute and in 
the light of the principle that the sovereign must possess 
incidental powers necessary to carry general statutes giving 
general powers into effect, the offer referred to may be ac- 
cepted and the settlement so made will be a valid settlement 
under the provisions of section 3469, Revised Statutes, (sec- 
tion 194, Title 31, U.S.C.). 

Respectfully, 
HOMER CUMMINGS. 


To the SECRETARY OF THE TREASURY. 


PUERTO RICO—VALIDITY OF BOND ISSUE 


The proposed issue of bonds of the Government of Puerto Rico of the 
face value of $100,000, to be dated January 1, 1934, which is the final 
installment of the Isabela Irrigation System, differs in no particular 
from the issue of July 1, 1933, which was the subject of the opinion of 
May 29, 1933, and of a supplemental letter of June 8, 1933, concerning 
omission of the ‘‘gold clause’’, and as the issuance of the bonds will 
not increase the total bonded indebtedness of the people of Puerto 
Rico beyond the permitted maximum, the bonds, when issued in the 
amount and form proposed, will constitute valid and binding obliga- 
tions of the people of Puerto Rico. 
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DEPARTMENT OF JUSTICE, 
October 21, 19388. 

Srr: I have the honor to acknowledge receipt of your letter 
of October 17, 1933, requesting my opinion in the matter of 
a proposed issue of bonds of the Government of Puerto Rico 
of the face value of $100,000, to be dated January 1, 1934. 

This is the final installment of the Isabela Irrigation Sys- 
tem bonds and will differ in no particular, save as to dates 
and identifying letters and numbers, from the issue of July 
1, 1938, which was the subject of my opinion of May 29, 1933 
(37 Op. 161), and of a supplemental letter of June 8, 1933 
(37 Op. 165), concerning omission of the “ gold clause,” as 
required by recently enacted legislation. The authority for 
the proposed issue is clearly indicated in that opinion. Your 
letter and the accompanying documents show that the neces- 
sary preliminary steps have been taken, and that the issu- 
ance of the bonds will not increase the total bonded 
indebtedness of the people of Puerto Rico beyond the 
permitted maximum. 

It is, therefore, my opinion that the bonds, when issued in 
the amount and form proposed, will constitute valid and 
binding obligations of the people of Puerto Rico. 


Respectiully, 
HOMER CUMMINGS. 
To the Secretary or War. 





PURCHASE OF LAND FOR GEORGE WASHINGTON 
MEMORIAL PARKWAY 


Funds to buy land for the George Washington Memorial Parkway may 
be allocated by the President out of moneys appropriated by Congress 
to carry out the purposes of the National Industrial Recovery Act, 
if there shall be included within the public works program provided 
for by section 202 of the National Industrial Recovery Act the con- 
struction, repair and improvement of the parkway and the purchase 
of such land has for its main purpose the relief of unemployment; 
but money for the purchase of Jand for parkway purposes cannot be 
appropriated out of the Civilian Conservation Corps funds. 


DEPARTMENT OF JUSTICE, 
October 21, 1933. 
Sir: I have your letter of July 31, 1933, and also your 
letter of October 5th, the latter enclosing copy of the opinion 


of the General Counsel of the Federal Emergency Admin- 
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istration for Public Works. You ask my opinion whether 
funds to buy land for the George Washington Memorial 
Parkway can be allocated by the President out of money 
provided by the National Recovery Act, or out of money 
appropriated in the bill establishing the Civilian Conserva- 
tion Corps. 

The National Industrial Recovery Act provides in Section 
202 as follows: : 

“The Administrator, under the direction of the President, 
shall prepare a comprehensive program of public works, 
which shall include among other things the following: (a) 
Construction, repair and improvement of public highways 
and park ways, public buildings, and any publicly owned 
instrumentalities and facilities ” (48 Stat. 201). 

Section 203 provides as follows: 

“(a) With a view to increasing employment quickly 
(while reasonably securing any loans made by the United 
States), the President is authorized and empowered, through 
the Administrator or through such other agencies as he may 
designate or create, (1) to construct, finance, or aid in the 
construction or financing of any public works project in- 
cluded in the program prepared pursuant to section 202; 
* * * (3) to acquire by purchase, or by ewercise of the 
power of eminent domain, any real or personal property 
in connection with the construction of any such project.” 

It will be noted that as far as parkways are concerned, 
Section 202 provides for their “construction, repair and 
improvement ”, among the Public Works projects author- 
ized. 

Section 203, however, sets forth that “with a view of 
increasing employment quickly ” the President is authorized 
to construct or aid in the construction of any public works 
project included in the program prepared pursuant to Sec- 
tion 202, and the President is authorized to acquire by 
purchase or eminent domain, any real property in connec- 
tion with the construction of any such project. 

If, therefore, you as Administrator under the direction — 
of the President, shall include in the public works program 
the construction, repair and improvement of a parkway, 
you are authorized to acquire land in connection with the 
construction of such project. 
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The National Recovery Act makes a “declaration of 
policy ” in Section 1 to the effect that a national emergency 
productive of widespread unemployment, etc., is declared to 
exist, and it is declared to be the policy of Congress among 
other things, to reduce and relieve unemployment, and in 
Section 203 (a) the authority to construct the public works 
projects is coupled with the purpose of “ increasing employ- 
ment quickly ”. 

Unless the purchase of land for the construction and 
improvement of a parkway has for its main purpose the 
increasing of employment and “relieving unemployment ”’, 
there is no authority to purchase land. The Act contem- 
_ plates that the purchase of land for any project shall be 
incidental to and necessary to carry out the project which 
has for its main purpose the relief of unemployment. 

You do not give me any data from which I can form any 
Opinion as to the proposed allocation of $3,000,000.00 to 
“buy land for the George Washington Memorial Park- 
way”. The purchase of land, of itself, of course, does not 
relieve unemployment, and if the contemplated project con- 
sists mainly in the buying of land for this parkway, I am 
of the opinion that the funds could not be allocated out of 
the money provided by the National Industrial Recovery 
Act. 

I am of the opinion that the money for this purpose, can 
not be appropriated out of the Civilian Conservation 
Corps funds. 

You ask my opinion as to whether the proviso in the Act 
establishing the George Washington Memorial Parkway 
prevents this proposed allocation. That Act provides that 
no money shall be expended by the United States for lands 
for any unit of this project until the Planning Commission 
shall have received definite commitments from the State of 
Maryland or Virginia, or political subdivisions thereof, or 
from other responsible sources, for one-half of the cost of 
acquiring the lands necessary for said project. 

This presents a very serious problem, but an opinion there- 
on is not necessary until you have definitely determined that 
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the purchase of the proposed land is authorized by you as a 

part of a Public Works project, as defined by me in this 

letter. | | 
Sincerely yours, 


HOMER CUMMINGS. 


To the SECRETARY OF THE INTERIOR. 





CIVIL SERVICE—ELIGIBILITY TO APPOINTMENT OF 
MEMBERS OF THE SAME FAMILY 


Where a young women resides with her sister and husband, both of 
whom are employed in the competitive classified service, the mere 
fact of common residence, with a financial contribution by the sister- 
in-law as payment for room and board, is not alone sufficient to make 
her a member of her brother-in-law’s family within the meaning of 
section 9 of the Civil Service Act of January 16, 1883 (22 Stat. 406), 
prohibiting the employment of more than two members of a family 
in the classified service. 

DEPARTMENT OF JUSTICE, 


October 26, 1983. 

Sir: I have the honor to comply with your request of 
October 14th for my opinion, upon a question presented by 
the Civil Service Commission, concerning the proper inter- 
pretation of section 9 of the Act of January 16, 1883, c. 27, 
22 Stat. 408, 406 (U.S.C., Title 5, Section 641), as applied to 
the case of a young woman who resides with her sister and 
brother-in-law, both of whom are presently employed in 
the competitive classified service. 

The statute provides “ that whenever there are already two 
or more members of a family in the public service in the 
grades covered by this Act, no other member of such family 
shall be eligible to appointment to any of said grades.” 

Attorney General Bonaparte, defining the word “ family ” 
as used in this statute (26 Op. 301, 303), adopted the follow- 
ing definition: 

“In common parlance, the family consists of those who 
live under the same roof with the pater famlias—those who 
form, if I may use the expression, his fireside; but when 
they branch out and become heads of new establishments, 
they cease to be part of the father’s family.” 

It cannot be said that, when a man marries, his wife’s 
sisters zpso facto become members of his “family,” within 
this or any other reasonable sense. If one of them thereafter 
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comes to make her residence under the same roof she may 
or may not become a member of his family, depending quite 
largely upon the facts. 

If the circumstances were such that he stood zn loco par- 
entis with regard to her there could, I think, be little doubt 
that she would be a member of his family. On the other 
hand, if she were an adult, in no manner subject to or de- 
pendent upon him, perhaps being married and having a sepa- 
rate family of her own, I cannot think that she would become 
a member of the family of her brother-in-law from mere 
sojourn under his roof, whether as guest or lodger; and this 
view appears to have been heretofore adopted by the Com- 
mission in the one case particularly in point, as indicated 
in the memorandum submitted by them. 

It is my opinion that the facts stated by the Commission 
in connection with the submitted case (mere common resi- 
dence, with a financial contribution by the sister-in-law as 
payment for room and board) are not alone sufficient to make 
her a member of her brother-in-law’s family, within the 
contemplation of the Civil Service Act. 

Respectfully, 
HOMER CUMMINGS. 

To the PresDENT. 





NATIONAL INDUSTRIAL RECOVERY ACT—EMPLOYMENT 
OF NON-UNION EX-SERVICE MEN WITH DEPENDENTS 


Under section 206 (4) of the National Industrial Recovery Act (48 
Stat. 204), a union contractor is required to give the preference 
among union men to those union men who are ex-service men with 
dependents, but such contractor is not required to employ an ex- 
service man with dependents, who is not a member of the union, in 
preference to union men who are not ex-service men with dependents. 


DEPARTMENT OF JUSTICE, 
3 October 25, 1933. 
Sir: I have the honor to respond to your request of Sep- 
tember 27, 1933, for my opinion, “ whether a union con- 
tractor who employs only union men if available and quali- 
fied and who gives preference to ex-service men with 
dependents who are members of the union, is obliged to offer 
employment to non-union ex-service men with dependents 
before employing union men whe are not ex-service men.” 
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This question has arisen in connection with the construction 
of a sewage disposal plant in Milwaukee, financed by the 
Public Works Administration. 

The statute particularly involved is section 206 of the 
National Industrial Recovery Act of June 16, 1983 (48 Stat. 
204), the relevant part of which is as follows: 

“All contracts let for construction projects and all loans 
and grants pursuant to this title shall contain such pro- 
visions as are necessary to insure ...... (4) that in the 
employment of labor in connection with any such project, 
preference shall be given, where they are qualified, to ex- 
service men with dependents, and then in the following 
order: (A) To citizens of the United States and aliens who 
have declared their intention of becoming citizens, who are 
bona fide residents of the political subdivision and/or 
county in which the work is to be performed, and (B) to 
citizens of the United States and aliens who have declared 
their intention of becoming citizens, who are bona fide resi- 
dents of the State, Territory, or district in which the work 
is to be performed: Provided, that these preferences shall 
apply only where such labor is available and qualified to 
perform the work to which the employment relates: . . .” 

Bulletin No. 2, Public Works Administration, Article C 
(a), page 3, quotes the above provision and proceeds: 

“(b) Employment services.—To the fullest extent possible, 
labor required for the project and appropriate to be secured 
through employment services, shall be chosen from the lists 
of qualified workers submitted by local employment agencies 
designated by the United States Employment Service: Pro- 
vided, however, That organized labor, skilled and unskilled, 
shall not be required to register at such local employment 
agencies but shall be secured in the customary ways through 
recognized union locals. In the event, however, that qualli- 
fied workers are not furnished by the union locals within 48 
hours (Sundays and holidays excluded) after request is filed 
by the employer, such labor may be chosen from lists of 
qualified workers submitted by local agencies designated by 
the United States Employment Service. In the selection of 
workers from lists prepared by such employment agencies 
and local unions, the labor preferences provided in section 
(a) of this article shall be observed.” 
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The question relates to the duty of a umon contractor. 
I understand the union contractor in question has made 
agreements with the classes of workmen performing the 
kind of work which he contracts to perform. These agree- 
ments provide that he shall employ members of the unions 
to perform such work. 

The Act does not give an absolute preference to ex-service 
men with dependents, but that “ preference shall be given, 
where they are qualified, to ex-service men with dependents ”, 
with the proviso that the preference shall apply only when 
such labor is available and qualified to perform the work 
to which the employment relates, 

The question to be decided is what is meant by these ex- 
pressions. Is the word “ qualified ” to be construed as mean- 
ing only technical qualifications, or does it include these 
and any other qualifications that may be necessary or cus- 
tomary under the particular circumstances of the employ- 
ment, for the furtherance of the enterprise. 

I am informed that many collective agreements between 
contractors and labor organizations were in effect prior to 
and at the time of the enactment of the Recovery Act under 
which the contractor was obligated to employ only mem- 
bers of the said organizations in connection with his work; 
that in the great cities of the country, practically all con- 
struction of buildings is now and has been for a long time 
performed by contractors under said obligations, and that 
a number of contractors who are engaged in construction 
of sewers, tunnels, bridges and other public works have en- 
tered into such collective agreements. 

In the case of the union contractor in question who has 
agreements to employ only union men, an ex-service man with 
dependents who is not a member of the union, might be the 
cause of delays and labor disputes if the contractor under- 
took to employ him. His presence might retard the work 
rather than further it. No matter what his technical qualifi- 
cations might be, he is not “ qualified ” in the sense that his 
presence would be of any advantage to the prosecution of 
the work and thus to the furnishing of employment for other 
men. 

It is the purpose of the National Industrial Recovery Act 
to provide employment and further industry, so that as one 
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enterprise advanced, it may call to life other dependent and 
contributing enterprises, and nation-wide industry proceed 
with ever increasing momentum. One labor dispute may 
have consequences much more far-reaching than delaying 
the particular job. This is abundantly shown in the Decla- 
ration of Policy set forth in section 1 of the Act. It refers 
to the “ national emergency ” existing and proceeds— 

“‘Tt is hereby declared to be the policy of Congress to re- 
move obstructions to the free flow of ... commerce... 
to induce and maintain united action of labor and manage- 
ment under adequate governmental sanction and supervi- 
sion .. . to promote the fullest possible utilization of the 
present productive capacity of industry... .” 

Congress did not intend that the non-union ex-service men 
with dependents should have an absolute preference in the 
case where there is a union contractor who employs union 
men and deals with them through the principle of collective 
bargaining. Such a man is not “ qualified ” in a broad sense 
for that particular work. 

Congress, as appears by legislative history, was aware 
of the existence of collective bargaining agreements. Sec- 
tion 7 of the Act in question provides that every code of 
fair competition shall contain the following provision: | 

“That employees shall have the right to organize and 
bargain collectively through representatives of their own 
choosing”... (48 Stat. 198). 

Other enactments of Congress have distinctly recognized 
the system of labor unions and collective bargaining. The 
Act of June 29, 1886 (24 Stat. 86), distinctly gives trade 
unions the right to incorporate. The so-called Railway 
Labor Act of 1926 (44 Stat. 577), recognizes railroad labor 
organizations and collective bargaining. The Act approved 
March 23, 1982 (47 Stat. 70), provides that it is a matter of 
public policy of the United States that the worker have full 
freedom of organization and collective bargaining. 

Thus it appears that Congress was well aware of the 
existence of collective agreements and of customs and 
usages 1n effect in the construction industry which have had 
the effect of restricting selection of employees. 

The purpose of the Act was among other things, to pro- 
vide employment quickly. At the time of the enactment of 
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the Recovery Act Congress had before it reports of the De- 
partment of Labor and of other agencies showing the degree 
of unemployment in the construction industry which was 
shown to be approximately 86%. It was also well known 
that a large proportion of this unemployment was of men 
belonging to labor organizations having collective agree- 
ments with employers restricting selection to their members. 

Inasmuch as Congress was aware of these agreements 
and usages and bearing in mind the purpose of the Act to 
provide employment in the field of public works, the con- 
struction of phrases of doubtful import should be in accord 
with the existing situation. 

It is obvious in the light of the situation that the word 
“ preference” should not be construed as an absolute pref- 
erence. Indeed the preference to ex-service men with de- 
pendents is to extend only to those qualified. A person 
qualified to engage on public works is one whose services 
will expedite the performance of the work. If his con- 
duct is obstructive or has an obstructive effect, or even if 
his participation has such effect, he is really not qualified 
although he may have strictly technical qualifications. Thus 
a non-union ex-service man with dependents would not be 
qualified for employment by a union contractor having a 
collective agreement which excludes non-union men from 
employment. 

It follows that section 206 (4) of the Recovery Act which 
provides for preference to ex-service men with dependents 
where they are qualified should be construed in such man- 
ner as to promote the provision of employment and also 
to obtain such employees on public works as will not ob- 
struct the completion of the work. A construction which 
will promote the interruption to work by strikes should be 
avoided in order also to save time and expense. 

For these reasons the Public Works Administration has 
adopted the construction as appears from the recital above 
that organized labor is not required to register at the United 
States employment agencies but is to be obtained from union 
locals. 

The provision referred to was adopted and made a part 
of the Public Works Administration’s instructions in this 
field after conference and agreement with the Department 
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of Labor and was urged by that Department on the ground 
that serious labor disturbances on projects of the Public 
Works Administration will occur if it is decided that union 
workers cannot be taken on a job under collective agreement 
until all available veterans have been employed. This ap- 
pears by a letter to me from the Secretary of Labor. 

I am of the opinion that it was the intention of Congress 
that the word “ qualified ” should not be limited to technical 
qualifications but to effectuate what would be a reasonable 
preference, that is to say, to prefer union ex-service men to 
non-union and to prefer ex-service men in fields not covered 
by collective agreement and otherwise to leave such collective 
agreements unaffected. | 

For these reasons it is my opinion that your question 
should be answered in the negative. A umion contractor 
must, of course, give the preference among union men to 
those union men who are ex-service men with dependents. 
He is not required, however, to employ an ex-service man 
with dependents who is not a member of the union, in pref- 
erence to union men who are not ex-service men with de- 
pendents. This interpretation, in my opinion, is in harmony 
with the intention of the law. 

Respectfully, 
HOMER CUMMINGS. 


To the FErpERAL EMERGENCY ADMINISTRATOR OF PUBLIC 
Works. 





INTEREST ON BONDS OF HOME OWNERS’ LOAN CORPORA- 
TION PAID BY UNITED STATES UNDER ITS GUARANTY 


If the United States pays interest on the bonds of the Home Owners’ 
Loan Corporation under its guaranty of such interest, the United 
States will not be entitled to payment from the Corporation on 
account of that claim until the bondholders have been paid in full. 


DEPARTMENT OF JUSTICE, 
October 26, 19383. 


Sir: I have the honor to reply to your request for my 
opinion upon the following question submitted by the Chair- 
man of the Federal Home Loan Bank Board in his letter 
to you of October 19, 1933: 

“If the United States pays interest on the bonds of Home 
Owners’ Loan Corporation under its guaranty of such inter- 
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est, will the United States be entitled to a preference for 
sums so paid over the holders of bonds of the Corporation, 
or will it be on a parity with the bondholders, or will its 
claim be inferior to that of the bonholders? ” 

Section 4(a) of the Home Owners’ Loan Act of 1933 (c. 
64, 48 Stat. 128, 129), provides: 

“The Board is hereby authorized and directed to create a 
corporation to be known as the Home Owners’ Loan Corpo- 
ration, which shall be an instrumentality of the United 
States, * * *,” 

Section 4(b) provides that all capital stock of the Cor- 
poration shall be subscribed and paid for by the Secretary 
of the Treasury on behalf of the United States. 

Section 4(c) authorizes the Corporation to issue bonds in 
an amount not to exceed $2,000,000,000 to obtain funds for 
carrying out the purposes of the Act; such bonds shall 
mature within eighteen years, shall bear interest at a rate 
not to exceed four per centum per annum, and shall be 
“fully and unconditionally guaranteed as to interest only 
by the United States, and such guaranty shall be expressed 
on the face thereof.” 

This Section further provides: 

“Tn the event that the Corporation shall be unable to pay 
upon demand, when due, the interest on any such bonds, the 
Secretary of the Treasury shall pay to the Corporation the 
amount of such interest, which is hereby authorized to be 
appropriated out of any money in the Treasury not other- 
wise appropriated, and the Corporation shall pay the 
amount of such interest to the holders of the bonds. Upon 
the payment of such interest by the Secretary of the Treas- 
ury the amount so paid shall become an obligation to the 
United States of the Corporation and shall bear interest at 
the same rate as that borne by the bonds upon which the 
interest has been so paid.” 

It is further provided in section 4(c) that the bonds issued 
by the Corporation shall be exempt, both as to principal and 
interest, from all taxation (except surtaxes, estate, inherit- 
ance and gift taxes) imposed by the United States or by any 
State or local taxing authority and that the Corporation 
and all its assets (other than any real property of the Cor- 
poration) shall likewise be exempt from such taxation. 
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With these provisions of the statute in view it will be con- 
venient to consider separately the questions submitted. So 
far as the question of priority is concerned, I have no doubt 
that the United States will not be entitled to a preference 
over the holders of bonds of the Home Owners’ Loan Corpo- 
ration on account of interest advanced under its guarantee. 
This conclusion is required because the guarantee of the 
United States would be almost wholly illusory if the pay- 
ments gave the United States a claim against the assets of 
the Corporation which must be satisfied before the bond- 
holders could be paid. It 1s of course obvious on the face 
of the legislation that the purpose of Congress was to in- 
crease the marketability of the bonds and not to impair 
them; and this result would plainly not be reached if the 
United States was to receive prior payment on account of 
advances of interest. The statute provides that the interest 
on the bonds is “ fully and unconditionally guaranteed” by 
the United States. A payment of interest made subject to 
the condition that it was to be repaid before the bondholders 
received anything on their principal would certainly not be a 
full and unconditional payment within the meaning of the 
statute. | 

Whatever right the United States may have to priority 
does not depend upon sovereign prerogative but exists only 
when express provision is made for it by statute. United 
States v. Bank of North Carolina, 6 Peters 29, 35; Price v. 
United States, 269 U.S. 492, 499-500. The only statute pro- 
viding for priority of payment to the United States of debts 
(other than taxes) is the general provision contained in 
section 3466 of the Revised Statutes (U.S.C., Title 31, Sec. 
191). But this statute, wholly general in its terms, is not 
in my opinion applicable to the claim of the United States 
against the Home Owners’ Loan Corporation for advances 
of interest, since, as has already been observed, the effect of 
such application is wholly inconsistent with the obvious 
purpose of the Act. 

There remains the question whether the United States 
would be entitled to be repaid for advances of interest to the 
Corporation on a parity with the bondholders. While this 
question is not free from doubt, I am constrained to believe 
that it was never in the contemplation of Congress, when it 
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provided that the Government should fully and uncondition- 
ally guarantee the interest on the bonds, that the United 
States would be entitled to share in the assets of the Cor- 
poration for the repayment of such advances before the 
bondholders had been paid in full. 

The question depends almost entirely on the meaning 
which is to be attributed to the sentence in section 4(c) of 
the statute, which provides that: 

“Upon the payment of such interest by the Secretary of 
the Treasury the amount so paid shall become an obligation 
to the United States of the corporation and shall bear inter- 
est at the same rate as that borne by the bonds upon which 
the interest has been so paid.” 

A construction of the statute which would render these 
words meaningless should, of course,be avoided. The sentence 
might be given effect as providing that the obligation of the 
Corporation to the United States shall be on a parity with 
the claims of bondholders and of other creditors of the Cor- 
‘poration. It may, however, also be given effect as providing 
that the claim of the United States shall be subordinate to 
the claim of the bondholders but on a parity with the claims 
of other creditors of the Corporation. There is, therefore, an 
ambiguity in the statute which must be resolved. 

An examination of the statute, as a whole, including a 
consideration of its obvious purpose and other relevant ma- 
terial, leads me to the conclusion that the second of these 
possible constructions is the correct one. The statute is an 
emergency measure, highly remedial in character and should 
be liberally construed to facilitate its purpose of extending 
the greatest measure of relief to home owners. It was an 
integral part of a comprehensive program enacted at the 
first session of the 73d Congress and intended as a broad 
grant of aid. To hold that the United States should share 
ratably with the bondholders would not, indeed, substan- 
tially nullify the effect of the guarantee as would a holding 
that the United States was entitled to priority. But a hold- 
ing that the United States is to share ratably would obvi- 
ously greatly impair the marketability of the bonds and 
thus largely defeat the end which the statute was plainly 
intended to secure. If the United States were to share 
equally with the bondholders, the effect would be that each 
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time the United States made an advance of interest under its 
guarantee, the bondholder’s expectation of receiving his prin- 
cipal would be correspondingly reduced (although perhaps 
in a smaller amount). The conclusion seems clear that when 
Congress “ fully and unconditionally guaranteed ” interest 
on these bonds it did not intend its guarantee either directly 
or indirectly to affect the security of the principal. 

There is nothing in the Committee Reports of Congress 
which lends any support to a conclusion other than the one 
I have reached. See House Report No. 55, Senate Report 
No. 91, House Report No. 210, 78d Congress, 1st Session. 
And an examination of the debates in Congress lends sup- 
port to this conclusion. It is well settled that in the inter- 
pretation of doubtful provisions of a statute resort may be 
had to statements made on the floor of Congress by the 
member in charge of the bill (Duplex Co. v. Deering, 254 
U.S. 448, 475; United States v. St. Paul, M. & M. Ry. Co., 
247 U.S. 310, 318) ; and the fact that throughout the consid- 
eration of the legislation there was common agreement as to: 
its purpose may properly be considered in construing the 
statute. Federal Trade Commission v. Raladam Co., 283 
U.S. 648, 650. 

The fact that the guarantee was of interest only and not 
of principal was frequently referred to in both Houses, 
but there was never any suggestion that a consequence of 
the guarantee of interest should be an impairment of the 
principal. That Congress intended that the Government was 
to be a contributor to the security of the bonds, and was not 
intending to impair that security, was made plain by Mr. 
Steagall, the Chairman of the House Banking and Currency 
Committee, and the member in charge of the Bill on the 
floor of the House. In the course of the debate, Mr. Steagall 
said (77 Cong. Rec., Part 3, p. 2500, April 27, 1923) : 

‘“ Back of those loans not only is the interest to be guar- 
anteed by the Government but the basic protection of 
these bonds is the security back of the loans, plus the 
additional protection of the $200,000,000 initial capital of 
the corporation.” | | 

This statement makes it plain that it was the intention of 
Congress to contribute two hundred million dollars to the 
security of the bonds by subscribing the capital of the Corpo- 
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ration, and that, in addition to this contribution and without 
affecting the security of the principal, the Government was 
to guarantee the interest. That there was no purpose on the 
part of the Government to impair the principal of the bonds 
was further made plain later on in the same debate where 
Mr. Steagall said (2bzd) that— 


“every time you strike at the security back of those bonds 
you have made it more difficult to negotiate the exchange for 
a mortgage that will save some citizen’s home. That is the 
real object to be accomplished by this legislation.” [Italics 
mine. | 

To construe the statute as entitling the United States to 
share ratably with the bondholders on account of a claim 
for interest advanced under its guarantee would obviously 
“strike at the security back of those bonds” and thus tend 
to defeat “the real object to be accomplished by this legis- 
lation.” 

I conclude, therefore, that if the United States pays inter- 
est on the bonds of the Home Owners’ Loan Corporation 
under its guarantee the United States will not be entitled 
to payment from the Corporation on account of that claim 
until the bondholders have been paid in full. 

Respectfully, 
HOMER CUMMINGS. 

To the Presmenrt. 





SALE OF OBLIGATIONS OF THE RECONSTRUCTION 
FINANCE CORPORATION FOR GOLD 


Section 9 of the Reconstruction Finance Corporation Act, as amended, 
permits the proposed sale for gold of the short-term obligations of 


the Reconstruction Finance Corporation and the method embodied 
in the resolution of the Board of Directors of the Corporation, which 
is herein set forth, is legally permissible. 


DEPARTMENT OF JUSTICE, 
October 26, 1933. 


Sir: I have the honor to comply with your request for my 
Opinion upon the authority of the Reconstruction Finance 
Corporation to take the action proposed in the following 
resolution of its Board of Directors, to wit: 
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Wuereas, under Section Nine of the Reconstruction 
Finance Corporation Act, as amended, this Corporation 1s 
authorized and empowered, with the approval of the Secre- 
tary of the Treasury, to issue and have outstanding notes, 
debentures, bonds or other such obligations which are to 
mature not more than five years from the respective date of 
issue and to be redeemable at the option of the Corporation 
before maturity in such manner as may be provided in such 
obligation and to bear such rate or rates of interest as may 
be determined by this Corporation; and 

WHuereas, with the approval of the Secretary of the 
Treasury, this Corporation may sell on a discount basis 
short term obligations payable at maturity, without interest; 
and 

Whereas, under said Section Nine these obligations may 
be offered for sale at such price or prices as the Corporation 
may determine, with the approval of the Secretary of the 
Treasury, under a full and unconditional guarantee both as 
to principal and interest by the United States; and 

Wuereas, there is no free market in the United States for 
gold newly mined in the United States; and 

WHEREAS, it will aid in the creation of such a market if 
such gold be purchased in the United States; and 

WHEREAS, it will further aid such market if gold, whether 
newly mined or not, be purchased abroad; and 

Wuereas, the public problems arising from the absence 
of a free market in the United States for gold newly mined 
therein, warrant action. 

Now, THEREFORE, 

Br It Resotvep, that upon the request of the President 
of this Corporation, subject to the approval of the Secretary 
of the Treasury, hereby authorizes an issue of Fifty Million 
Dollars ($50,000,000) short time obligations, payable (with- 
out interest) on or before February 1st, 1934, at the Treasury 
of the United States, Washington, District of Columbia. 

Be Ir FurrHer ReEsotven, that subject to the approval of 
the Secretary of the Treasury, said obligations shall be 
offered for sale to the public through public advertisement by 
the Treasurer of this Corporation, in accordance with the 
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provisions of Section Nine of the Reconstruction Finance 
Corporation Act, at such price or prices as the Corporation 
may determine, payable in such gold as the Secretary of the 
Treasury may offer for sale under the Executive Order of 
August 29, 1933, or in gold imported from abroad, after the 
date of this eesolalion, at the option of the Corporation, at 
such rate as may be froin time to time fixed. 

Br Ir FurruHer ReEsoivep, that the proceeds of such sale 
shall be deposited with the Federal Reserve Bank of Rich- 
mond, Virginia, as Custodian, ear-marked as the property of 
this Corporation, subject to the order of this Board. 

Be Ir Furruer REsouven, that this action is conditioned 

upon the issuance of licenses by the proper authority au- 
thorizing this Corporation to acquire and hold such gold and 
to sell same in foreign markets. 
- Be Ir Furrser ReEsotvep, that the Acting Chairman of 
this Board is authorized and requested to transmit a copy 
of this resolution to the President of the United States, and 
that the Genera] Counsel is directed to prepare and submit 
to the Secretary of the Treasury for his examination and 
approval temporary obligations in accordance with the pro- 
visions of Section Nine for the purpose of carrying out the 
plan herein provided. 

The Reconstruction Finance Corporation has_ broad 
powers. Among other things it is authorized “to aid in 
financing agriculture, commerce and industry, including 
facilitating the exportation of agricultural and other prod- 
ucts,” by making loans to banks and numerous other credit 
or Cisne institutions, by acquiring and holding, with the 
President’s approval, preferred stock without limit as to 
amount in national and state banks, and “ when designated 
for that purpose by the Secretary of the Treasury, the cor- 
poration shall be a depositary of public money, except re- 
ceipts from customs, under such regulations as may be pre- 
scribed by said Secretary, and it may also be employed as a 
financial agent of the government; and it shall perform all 
such reasonable duties as depositary of public money and 
financial agent of the government as may be required of it.” 
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In order to enable it to carry out these and other purposes, 
Section 9 of the Reconstruction Finance Corporation Act 
provides “that the corporation, with the approval of the 
Secretary of the Treasury, may sell on a discount basis, 
short-term obligations, payable at maturity, without in- 
terest. * * * Such obligations may be issued in payment 
of any loan authorized by this Act, or may be offered for 
sale at such price or prices as the corporation may determine, 
with the approval of the Secretary of the Treasury” (47 
Stat. 9). 

It becomes pertinent to inquire, therefore, whether the 
proposed sale for gold of such short-term obligations is a 
“sale” within the meaning of the proviso above quoted. I 
have examined the authorities on this subject and am of the 
opinion that Section 9 permits of the interpretation that the 
contemplated exchange of the corporation’s obligations for 
gold will constitute a “sale” in legal effect. 

The word “sale ” is susceptible of various definitions. In 
Mechem on Sales, Sec. 5, it is stated that: “It seems im- 
possible * * * for courts and text writers to agree as 
to the meaning of the word or as to the essential elements 
of the idea which it represents ”, but a satisfactory defini- 
tion, as it appears to me, is, “ the exchange of an interest in 
real or personal property for money or its equivalent” 
(Mansfield v. District Agricultural Association, 154 Cal. 
145, 97 Pac. 150), or that adopted by the Supreme Court in 
the Five Per Cent Cases, 110 U. S. 471, as “a transfer of 
property for a fixed price in money or its equivalent ”, or 
for “ a consideration of value ” as in Arnold v. North Ameri- 

can Chemical Company, 122 N. E. 283 (Mass. 1919). 

_ Many variants of these definitions are to be found in the 
books and cases, but without repeating them here it may be 
said that the term “sale”, as thus interpreted, is inclusive 
of the transaction proposed. 

At the same time, I do not think it is necessary to conclude 
that the broadest common law conception of the word “ sale ” 
must be adopted in order to sustain the action proposed by 
the corporation. It may be asserted that the word, as em- 
ployed in Section 9, is not broad enough to permit the 
exchange at an agreed price of obligations of the corporation 
for ordinary commodities, even though such a transaction 
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might constitute a common law “sale” (cf. Pan American 
Petroleum and Transport Company v. United States, 278 
U.S. 456, 502), but gold, like current money, is a measure of 
value which has for centuries been used as a medium of 
exchange and is readily convertible; nor is it essential that 
the gold thus accepted should be in coin rather than in bars 
or bullion, since gold itself has a monetary character. 
(U.S. C., Title 31, Secs. 8325, 327, 333.) 

A case indirectly sustaining the authority of the Recon- 
struction Finance Corporation to dispose of these obligations 
for a consideration other than coin or currency is Roberts v. 
Northern Pacific Rk. R. Company, 158 U. S. 1 (1894), in 
which the Court said: “It is indeed urged that the county 
authorities could only sell its lands for money. We do not 
accede to this proposition. If they possess the power to sell 
for money, we are pointed to no express provision of law that 
restricts them from selling for money’s worth. * * * The 
amount, as well as the nature of the consideration received 
by the county in exchange for its lands, if it had the power 
to sell them, was a matter that concerned the county only.” 

That portion of Section 9 must also be noted which pro- 
vides “ that the corporation, with the approval of the Secre- 
tary of the Treasury, may sell on a discount basis * * * 
or at such price or prices as the corporation may determine 
with the approval of the Secretary of the Treasury ”, and 
accepting the gold at a premium above the market or world 
price, if that should be done, is, of course, no more nor 
less than selling the obligations at a discount. In Junction 
hk. BR. Company v. Bank of Ashland, 79 U. S. 226, it was 
held that, where a corporation was authorized by a special 
statute “to sell its bonds or notes at such time and at such 
place and at such rates and for such price as, in the opinion 
of the directors, might advance the interests of the com- 
pany,” such bonds could be sold under par, and that if the 
transaction involved giving security for payment of the 
bonds so as to make it substantially a loan to the corporation, 
it still was within the power to sell, even if the return to 
the buyer exceeded the legal interest rate. 

In my opinion, therefore, the proposed ‘transaction falls 
within the letter of the statute, which leaves open the sole 
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objection that the Reconstruction Finance Corporation is 
motivated by a purpose not originally within the purview 
of the act. As to this, it may be more than plausibly argued 
that the accumulation of an additional gold stock in this 
country by retaining here all of the newly mined gold 
instead of allowing it to go abroad, and the bringing in of 
foreign gold, by creating a market for it, tend toward sta- 
bility and, therefore, toward safety for the loans and other 
investments of the corporation. In this sense it may well be 
regarded as a protective measure fully warranted by the 
vast extent of the outstanding obligations which the corpo- 
ration holds as assets. 

Manifestly, also, if the President should see fit to exercise 
the power vested in him by Section 43 (2) of the Agricul- 
tural Adjustment Act (Public No. 10) by reducing the gold 
content of the dollar, the gold purchased by the corporation, 
when measured in dollars, would enhance rather than dimin- 
ish in value, thereby registering a profit on the transaction. 
Moreover, it is certain that both the Congress and the Presi- 
dent have been insistent on the absolute necessity of higher 
prices for labor, for the products of the farm and of industry 
without which recovery is deemed impossible; and my infor- 
mation is that the President, in the exercise of his constitu- 
tional authority, having initiated the procedure, communi- 
cated to the Secretary of the Treasury and to the responsible 
officials of the Reconstruction Finance Corporation that their 
cooperation in the manner indicated by the resolution is an 
essential part of this great program, which may be construed 
as a method of employing the corporation as a “financial 
agent ” or agency of the Government. 

In interpreting and defining the purposes of Section 9, I 
have taken into consideration not only the language of the 
section itself and the wide scope of authority conferred by 
the Reconstruction Finance Corporation Act when read in 
its entirety, but I have considered also the great powers 
with which the President has been invested by the Congress 
to enable him to cope with the national emergency declared 
to exist in legislation of extraordinary range and far-reach- 
ing consequence, as in Public No. 1, 48 Stat. 1 (Banking 
Emergency), Public No. 10, 48 Stat. 31 (Agricultural Ad- 
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justment) , Public No. 67, 48 Stat. 195 (Industrial Recovery) 
and various other acts of the 73d Congress, all designed to 
set up agencies of amelioration and relief. 

The varied and complex powers which have thus been in- 
voked converge upon one problem, the solution of which is 
essential to the welfare of our people. A construction which 
forwards this purpose is to be preferred to a construction 
which tends to frustrate it. 

In determining whether a particular procedure is within 
the spirit of the law, it is essential to bear in mind the com- 
plete program as set up in the statutes which in their en- 
tirety carry more weight than the apparent purposes of 
merely a portion thereof. 

In my judgment the statute should be liberally construed 
and I give my opinion that the method embodied in the 
resolution is legally permissible. 

This opinion, it will be observed, conforms to the opinion 
given orally October 20, to the President, the Secretary of the 
Treasury, and to the Reconstruction Finance Corporation. 

Respectfully, 
HOMER CUMMINGS. 

To the Present. 


PROPOSED EXECUTIVE ORDER RELATING TO SUPERVI- 
SION OF CANAL ZONE DISTRICT COURT 


In compliance with the requirement of Executive Order No. 6247, the 
Attorney General transmits to the President a draft of an Executive 
Order interpreting and amending Executive Order No. 6166, insofar 
as it affects the transfer from the War Department to the Depart- 
ment of Justice of the function of supervision of the District Court 
of the United States for the Panama Canal Zone. 


DEPARTMENT OF JUSTICE, 
October 26, 19328. 
Sir: I have prepared and, in accordance with the require- 
ment of Executive Order No. 6247 of August 10, 1933, have 
this day transmitted to you, through the Director of the 
Budget and the Secretary of State, a draft of an Executive 
order relating to the transfer to this Department by Execu- 
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tive Order No. 6166 of June 10, 1983, of the function of 
supervision of the District Court of the United States for 
the Panama Canal Zone, now exercised by the War Depart- 
ment. The pertinent sections of Executive Order No. 6166 
are, and read as follows: 

“ Sec. 6. The United States Court for China, the District 
Court of the United States for the Panama Canal Zone, and 
the District Court of the Virgin Islands of the United States 
are transferred to the Department of Justice.” 

“Sec. 19. Each agency, all the functions of which are 
transferred to or consolidated with another agency, is 
abolished. 

“The records pertaining to an abolished agency or a 
function disposed of, disposition of which is not elsewhere 
herein provided for, shall be transferred to the successor. 
If there be no successor agency, and such abolished agency 
be within a department, said records shall be disposed of as 
the head of such department may direct. 

“The property, facilities, equipment, and supplies em- 
ployed in the work of an abolished agency or the exercise of 
a function disposed of, disposition of which is not elsewhere 
herein provided for, shall, to the extent required, be trans- 
ferred to the successor agency. Other such property, facil- 
ities, equipment, and supplies shall be PEEL to the 
Procunment Division. 

‘ All personnel employed in connection with the work 
of an abolished agency or function disposed of shall be sep- 
arated from the service of the United States, except that the 
head of any successor agency, subject to my approval, may, 
within a period of four months after transfer or consolida- 
tion, reappoint any of such personnel required for the work 
of the successor agency without reexamination or loss of | 
civil-service status. 

“Sec. 20. Such portions of the unexpended balances of 
appropriations for any abolished agency or function dis- 
posed of shall be transferred to the successor agency as the 

Director of the Budget shall deem necessary. 
_ “ Unexpended balances of appropriations for an abolished 
agency or function disposed of, not so transferred by the 
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Director of the Budget, shall, in accordance with law, be 
impounded and returned to the Treasury. 

“Sec. 21. As used in this order— 

“* Agency ’ means any commission, independent establish- 
ment, board, bureau, division, service, or office in the execu- 
tive branch of the Government. 

“* Abolished agency’ means any agency which is abol- 
ished, transferred, or consolidated. 

“* Successor agency ’ means any agency to which is trans- 
ferred some other agency or function, or which results from 
the consolidation of other agencies or functions. 

‘°° Function disposed of’ means any function eliminated 
or transferred.” 

Construed literally, section 6 would appear to transfer 
the said court itself to this Department, and this has given 
rise in the War Department to the question as to whether 
the effect of the above-quoted provisions of Executive Order 
No. 6166 will be to change the status of said court and its 
personnel. The apprehension of the War Department is 
due, it appears to the fact that at this time, by reason of 
the present status of said court and its personnel, said court 
and personnel are entitled to certain perquisites, privileges 
and allowances, including office quarters, equipment and 
facilities, library facilities and travel facilities within the 
Canal Zone, which are now furnished to said court and its 
personnel by the War Department; and the War Depart- 
ment is apprehensive lest said court and its personnel will 
lose the said perquisites, privileges and allowances, due to 
the operation of the above-quoted provisions of Executive 
Order No. 6166. 

In the reorganization statute, pursuant to which Executive 
Order No. 6166 was promulgated, Congress has comprehen- 
sively defined the meaning of the term “ executive agency ” 
as including “any commission, independent establishment, 
board, bureau, division, service, or office in the executive 
branch of the government.” As Congress failed to include 
the term “court ” within this definition and has not appro- 
priated for the District Court of the United States for the 
Panama Canal Zone in the Annual Independent Offices Ap- 
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propriation Act, and therefore has not regarded said court as 
an “independent establishment” it 1s my opinion that the 
said court is not an “ executive agency ” within the meaning 
of the reorganization statute, and accordingly the President 
has no authority under this statute to deal with or in any 
manner to affect the present status of said court as such. 

The President is authorized, however, to transfer functions 
of one “executive agency ” to another. The War Depart- 
ment is an: “executive agency ” within the meaning of the 
reorganization statute and now exercises the function of 
supervision of the said court. Hence, the effect of the above- 
quoted provisions of Executive Order No. 6166 is to transfer 
this function to this Department. 

The War Department also has raised the question as to 
what officials are embraced within the meaning of the term 
“court ” as used in Section 6 of Executive Order No. 6166, 
insofar as it relates to the District Court of the United States 
for the Panama Canal Zone. Upon reference to the statutes 
creating the court and providing for officers to assist the 
court in administering law in the Panama Canal Zone, I 
find, and it is my opinion, that the Judge, the United States 
Attorney, the Marshal, the Clerk and all personnel of their 
respective offices, are embraced within the meaning of said 
term. , 

These views are confirmed by the correspondence had with 
you and the Director of the Budget prior to the promulga- 
tion of Excutive Order No. 6166. 

By subsequent Executive orders you have postponed the 
effective date of the transfer to this Department of the func- 
tion of supervision of said court to November 4, 1933. 

I respectively request and recommend your approval of 
the proposed order. 

Respectfully, 7 
J. CRAWFORD BIGGS, 
Acting Attorney General. 
To the Present. 
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ESTABLISHMENT OF BRANCH BANKS BY NATIONAL BANK- 
ING ASSOCIATIONS 


The statutes of California, South Carolina, and Tennessee may be con- 
sidered as meeting the requirements of section 23 of the Banking Act 
of 1933 (48 Stat. 189), and hence national banking associations may 
establish and operate branches therein, with the approval of the 
Comptroller of the Currency ‘‘and subject to the restrictions as to 
location imposed by the law of the State on State banks,’’ asprovided 
in the Federal statute. 

There being no pending application by a national banking association 
within the State of Maryland for permission to establish a branch 
bank, the relevant statute of that State is not here considered. 


DEPARTMENT OF JUSTICE, 
October 27, 1933. 


Sir: I have the honor to refer to your letters of August 
92d and October 2d, requesting my opinion concerning the 
authority of the Comptroller of the Currency to approve 
applications of national banking associations in the States 
of California, Maryland, South Carolina, and Tennessee for 
permission to establish branch banks within those States 
beyond the limits of the city, town, or village in which the 
banking association is situated. 

Section 23 of the Banking Act of 1933 (approved June 16, 
1933) amended section 5155 of the Revised Statutes (U.S.C. 
Title 12, Section 36) so as to read, in part, as follows: 

“(c) A national banking association may, with the ap- 
proval of the Comptroller of the Currency, establish and 
operate new branches: (1) Within the limits of the city, town 
or village in which said association is situated, if such estab- 
lishment and operation are at the time expressly authorized 
to State banks by the law of the State in question; and (2) 
at any point within the State in which said association is | 
situated, if such establishment and operation are at the 
time authorized to State banks by the statute law of the 
State in question by language specifically granting such 
authority affirmatively and not merely by implication or. 
recognition, and subject to the restrictions as to location 
imposed by the law of the State on State banks” (48 Stat. 
189). 

A statute of the State of Oregon provides that “any 
bank * * * may establish or operate a branch or 
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branches * * *,” under the conditions and with the ap- 
proval therein provided for (Act of Feb. 28, 1933; Ore. Laws 
1938, p. 172). On the other hand, statutes of California, 
Michigan, Ohio, Maryland, South Carolina, and Tennessee 
employ less direct forms of expression, commonly providing, 
in effect, that “no branch bank shall be established ” except 
with specified approval, etc. You state that the Comptroller 
of the Currency has approved applications from Oregon, 
California, Michigan, and Ohio, and it appears that applica- 
tions are now pending from California, South Carolina, and 
Tennessee. | | 

Your inquiry raises the question whether any of these 
statutes, save that of Oregon, may be regarded as containing 
“language specifically granting such authority affirmatively 
and not merely by implication or recognition,” within the 
meaning of the Act of.Congress; and the exigencies require 
a careful consideration of the legislative history of the 
Federal enactment. 

Section 5155, R.S., originally authorized State banks, hav- 
ing branches to which definite portions of a joint capital 
were assigned, to become national banking associations and 
to retain such branches. This was amended by the Act of 
February 25, 1927 (c. 191, 44 Stat. 1224, 1228), so as to pro- 
vide, inter alia, that national banking associations might 
establish and operate branches within the city, town, or vil- 
lage in which the association is situated, if of not less than 
925,000 population, provided that “such establishment and 
operation are at the time permitted to State banks by the 
‘law of the State in question.” 

The Senate on May 6, 1932, began consideration of a bill 
reported by the Committee on Banking and Currency with 
purpose to amend the law so as to authorize State-wide 
branch banking without regard to State laws or policies, and 
Senator Glass, the chairman of the committee, pointed out 
that the question was highly controversial and had been — 
mooted over a period of years (Cong. Rec., v. 75, pp. 9711, 
9890). The suggested provision, after much discussion, 
amendment and revision, finally emerged as it now appears 
in the Act of June 16, 19383. | 

The one outstanding objection to the proposal was char- 
acterized by the committee chairman as founded upon a view 
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of the opponents that it would constitute “an invasion of 
the sovereign rights of the States” for the Federal Gov- 
ernment to establish within their borders a species of bank- 
ing not sanctioned by the local policy. The objections ac- 
tually voiced by individual members were of such import 
and indicated a view that most States did not permit branch 
banking (Cong. Rec., v. 75, pp. 9890, 18,002; v. 76, pp. 
1449, 1997, 2079, 2080, 2090, 2205, 2206). 

Senator Bratton offered an amendment to authorize 
branch banks only when “ permitted to State banks by the 
law of the State in question,” but acquiesced in a modifica- 
tion suggested by Senator Wheeler that “authorized,” in- 
stead of “ permitted,” should be used, the latter explaining 
(Cong. Rec., v. 76, p. 1997) : 

“In the State of Montana and in a number of other 
States there is no law expressly either prohibiting or per- 
mitting State branch banking; but the State bank examiner 
has held that there is nothing in the charter of the State 
_ banks permitting a branch bank. Under that construction, 
in my humble opinion, branch banks could be established 
in that State unless they were expressly prohibited by the 
law of the State. Consequently, I wanted a provision to be 
placed in the statute that branch banks shall not be per- 
mitted in a State unless the legislature or the people them- 
selves, through an initiative, actually by law say that they 
- shall be permitted there.” 

Senator Vandenberg, who opposed the suggested amend- 
ment and offered another, less restrictive, made the follow- 
ing statement, which no one refuted (Cong. Rec., v. 76, p. 
2206) : 

“Under the terms of the amendment submitted by the 
Senator from New Mexico [Mr. Bratton] there can be no 
branch banking, not even in bankless communities, not even 
in communities where a branch might take over an existing 
unit and save it and save the money of its depositors ex- 
cept in a few States. Under the terms of the amendment 
now pending, submitted by the Senator from New Mexico, 
there can not be a branch bank even in circumstances of the 
utmost need and utility in any except nine States of the 
Union, namely, Arizona, California, Delaware, Maryland, 
North Carolina, Rhode Island, South Carolina, Vermont, 
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and Virginia. Unless there be new affirmative legislation 
in each of the other 39 States of the Union, this particular 
banking resource to save depositors and to save communities 
is denied to 39 States of the Union. * * *” 

The Bratton amendment, modified to accord with the 
views of Senator Wheeler, prevailed and the bill was passed 
by the Senate with the controversial provision reading as 
hereinafter indicated (Cong. Rec., v. 76; pp. 2205, 2208, 2517). 

The Seventy-second Congress came to an end without 
action upon the bill by the House of Representatives. Dur- 
ing the special session of the Seventy-third Congress, sepa- 
rate banking bills were passed in the House and in the Sen- 
ate. The House bill contained no provision for such exten- 
sion of branch banking. The Senate bill contained the iden- 
tical provision which the Senate had previously approved 
(Cong. Rec., v. 77, p. 3726), and the entire Senate bill was 
ingrafted upon the House bill by way of amendment. In 
such shape the matter was referred to a committee of con- 
ference, embodying Members of both the House and the 
Senate, in accordance with the ordinary procedure in cases 
of disagreement between the two bodies. 

The language approved by the Senate had provided for 
branch banks beyond city, town, or village limits— 

“if such establishment and operation are at the time ex- 
pressly authorized to State banks by the law of the State 
in question * * *,” 

The conference committee rewrote the section (Cong. Rec., 
v. 77, p. 5781) so as to authorize such branches—“ if such 
establishment and operation are at the time authorized to 
State banks by the statute law of the State in question by 
language specifically granting such authority affirmatively 
and not merely by implication or recognition * * *,” 

It will be observed that the committee eliminated the 
word “expressly” and added the words which are itali- 
cized. It reported no explanation of this change and the 
bill, as thus amended, became law without further perti- 
nent discussion save as indicated below. 

Mr. Luce, one of the conferees on the part of the House, 
made this explanation (Cong. Rec., v. 77, p. 5895) : 
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“Let me put upon record my appreciation of as fine an 
exhibition of patriotism and sacrifice as I ever witnessed, 
that to be found in the action of another member of the 
conference committee, the gentleman from Maryland [Mr. 
Goldsborough]. He did an honorable, a loyal, and in view 
of his convictions a very difficult thing, in waiving his 
Judgment as to one phase of this measure. Without his thus 
waiving judgment the conference report would not have 
now reached the floor of the House and the Senate. By 
putting the public welfare above individual opinion, he did 
a service to his country. 

“ He has withdrawn the obstacle in the way by consent- 
ing to branch banking in States that explicitly permit it for 
banks chartered under their own laws, such States being 
now a dozen or so in number. In the controversy over the 
- respective merits of what are known as unit banking and 
branch banking systems, a controversy that has been alive 
and sharp for years, branch banking has been steadily gain- 
ing in favor. It is not, however, here proposed to give the 
advocates of branch banking any advantage. We do not 
go an inch beyond saying that the two ideas shall compete 
on equal terms and only where the States make the compe- 
tition possible by letting their own institutions have 
branches. In short, we say only that if a State invites the 
race, let the better horse win. That system which proves 
itself the better able to serve the people will in the end pre- 
vail.” 

Senator Glass, another of the conferees, explaining to the 
Senate the changes made by the committee, did not refer 
to the branch banking provision nor to any change therein 
(Cong. Rec., v. 77, p. 5861). Senator Walcott, who had not 
been a member of the conference, made the following state- 
ment (Cong. Rec., v. 77, p. 5863) : 

“We have persistently aimed at the adoption of a branch- 
banking system. The branch banking plan, as contained in 
this bill, is embryonic at the present time, but there are in 
the bill provisions which will enable a branch-banking sys- 
tem to grow as rapidly as the State laws will allow it to 
grow. It starts out now, or when this bill is signed, will be 
in seven or eight States; I believe that other State legis- 
latures will advance the cause of branch banking rapidly. 


330 National Banking Associations—Branch Banks 


“The smaller banks of several States have been in dire 
distress because they have no branch banking provisions. 
This should be a very useful and important feature of this 
bill as a measure of relief and safety.” | 

It will be observed that Mr. Luce did not speak of any 
compromise or yielding on the part of the Senate but that 
he did indicate unmistakably a yielding on the part of the 
House. His explanation that “ we do not go an inch beyond 
saying that the two ideas shall compete on equal terms and 
only where the States make the competition possible by let- 
ting their own institutions have branches” (Cong. Rec., v. 
77, p. 5896), does not differ except in phraseology from the 
views previously stated in the Senate. 

His estimation, concerning the States in which the bill 
would permit establishment of branches, as being “now a 
dozen or so in number,” does not evidence a view that the 
committee’s language would have a more limited effect than 
that of the Senate, under which it had been estimated that 
branches might be established in nine States, as hereinbefore 
indicated. 

Such estimates are not controlling and can be helpful 
only in the most general way but it appears worth while to 
consider the probable sources of these figures. The Supreme 
Court of California, in 1926, stated upon authority of evi- 
dence presented to a committee of Congress that “in two 
States county-wide branch banking is authorized, and in nine 
States State-wide branch banking is permitted.” Bank of 
Italy v. Johnson, 200 Calif. 1,14. Mr. Luce, in connection 
with his estimate that the bill might have application in 
“a dozen or so” States, mentioned that “branch banking 
has been steadily gaining in favor.” 

Considering the foregoing, it is a logical deduction that the 
committee, in revising the language of the section, was actu- 
ated largely, if not altogether, in accomplishing the result 
that the permission granted would not be extended in prac- 
tice beyond the intent actually indicated in the Senate but 
evidenced by words which had been suggested from the 
floor during the course of debate and were not regarded as 
accurately indicative of the limited authority intended. 

It had been stated repeatedly in the Senate that the words 
“expressly authorized” required “ affirmative” legislative 
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action by the States, but not with any apparent idea that 
this went to the form or phraseology of the State statutes 
(Cong. Rec., v. 76, p. 2206). The words “ statute law,” 
“ specifically,” “not merely by implication or recognition ” 
would appear to have peculiar application to a situation 
such as that described by Senator Wheeler where branch 
banking was neither expressly authorized nor expressly pro- 
hibited and the authority might possibly be implied from 
the charter or from mere legislative silence. It might have 
application in a situation such as that described by the Su- 
preme Court of California, in Bank of Italy v. Johnson, as 
existing in some States in which branch banking is pro- 
hibited but the prohibition does not apply to branches pre- 
viously established. Of course, I do not mean to suggest 
that these examples mark the limit of possible restrictive 
operation of the statute. 

The pertinent portions of the State statutes concerning 
which you have requested my opinion, save that of Mary- 
land, are copied below: 

California (Act of May 6, 1929; Laws 1929, p. 442) : 

“No bank * * * shall hereafter open or keep an 
office other than its principal place of business, without first 
having obtained the written approval of the superintendent 
of banks to the opening of such branch office * * *. 
Every bank, before it opens a branch office, shall obtain the 
certificate of authority of the superintendent of banks for 
the opening of each of said branch offices. * * *” 

South Carolina (Sec. 7835, subsec. 5, and Sec. 7836, Civil 
Code of 1932) : 

Section 7835 (5). “ Banking corporations and companies 
shall be granted charters by the Secretary of State only 
after the State Treasurer, State Bank Examiner and the 
Secretary of State have all made an investigation and have 
approved in writing the application for charter. This in- 
vestigation shall be made to see whether or not the appli- 
cants have complied with the provisions of the existing law 
and the provisions of this section: Provided, That all of the 
provisions of this subsection shall apply to the establishment 
of branch banks in South Carolina: Provided, That for each 
branch bank that is established the parent bank must have a 
total unimpaired capital of at least twenty-five thousand 
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($25,000.00) dollars above the minimum requirements herein — 
set forth.” 

Section 7836. “Branch banks are required to have sub- 
scribed to and paid in cash, or allocated to, for each branch 
established, the same amount of capital stock and surplus 
as is now required for the establishment of independent 
banks in any given locality in South Carolina.” 

Tennessee (Sec. 5950, Code of 1932) : 

“No corporation, firm, or individual, after said date, shall 
create and operate any branch bank, office, or agency, for 
the purpose of receiving deposits, paying checks, making 
loans, or receiving or discounting bills or notes in any place 
whatsoever other than the county wherein its principal office 
is located and its principal banking business is carried on.” 

It appears from memoranda submitted by you that State- 
wide branch banking has long existed in California, South 
Carolina, and Tennessee, but in the last-named State is now 
confined to county limits, as appears from the foregoing 
statute, insofar as the establishment of new branches is 
concerned. The Supreme Court of California, referring to 
evidence which had been presented to Congress, (Bank of 
Italy v. Johnson) stated that “ California is one of the nine 
States in which State-wide branch banking is permitted; ” 
and counsel for the State Banking Department have ex- 
pressed their opinion in a letter to a San Francisco bank 
that “California has specifically granted such authority 
affirmatively and not merely by implication or recognition.” 
In South Carolina, prior to the adoption of general incor- 
poration laws, the legislature had specially incorporated 
banks with branches in various parts of the State since 
1810; and the Attorney General of that State, in a recent 
opinion to the State Board of Bank Control, has stated his 
view that “the * * * proviso * * * which says 
that ‘all of the provisions of this subsection shall apply to 
the establishment of branch banks in South Carolina,’ is 
specific authority for the establishment of such banks, as in 
South Carolina a law may be made applicable to a subject 
without reenactment of existing law.” The superintendent 
of banks of Tennessee has stated his concurrence in an opin- 
ion of private counsel that the present Tennessee statute, 
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when read in connection with earlier legislation, is affirma- 
tive authority for the establishment of branch banks within 
the same county. 

I cannot doubt that in each of these States the legislative 
sanction and authority for branch banking is just as real 
and substantial as though the Legislature had said in more 
direct terms that banks “ may establish ” branches. Was it 
intended, nevertheless, to discriminate against such a State 
merely because of the form of expression used by its legis- 
lature? It is hardly to be thought that this was contem- 
plated by men who debated the subject from the viewpoint 
of States’ rights in matters affecting local policy. 

On the other hand, there may be opposition in some 
States to increased activities by national banks, aside from 
the question of policy. If it was intended to permit any 
State so actuated to defeat the Federal policy and exclude 
branch banking by national banks, while freely extending 
the privilege to State banks, by the mere expedient of re- 
phrasing its statutes without change of substance or inten- 
tion, the resulting situation is both novel and potentially 
harmful. 

The very fact that the bill passed both Houses without a 
voice being raised in objection to the change made in the 
joint committee is very strong evidence that Congress did 
not forsee or intend any such results; and I think the con- 
clusion is required that we must avoid it by a more reason- 
able interpretation of the statute. To do so it is only neces- 
sary to read the words “affirmatively and not merely by 
implication or recognition,” as emphasizing the previously 
expressed requirement that the authority must be specifically 
granted, rather than as relating to the form or language 
of the State statute. While we are not to imply authority 
when such is not specifically granted, it is not required that 
we shall read the State statute blindly without regard to 
related legislation and the situation actually existing in the 
State. 

Considering the language of the statutes of California, 
South Carolina, and Tennessee, the related and antecedent 
legislation of the two latter States, and the actual situation 


existing in each State in the matter of branch banking, as 
84967 °—36—vol. 87 —25 
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hereinbefore indicated, it is my opinion that the statutes 
of the said three States may be considered as meeting the 
requirements of section 23 of the Banking Act of 1933, and 
that national banking associations may establish and operate 
branches therein, with the approval of the Comptroller of 
the Currency “and subject to the restrictions as to location 
imposed by the law of the State on State banks,” as pro- 
vided in the Federal statute. 

I have not herein considered the statute of the State of 
Maryland for the reason that your letter does not deal with 
or mention any actually pending application by a national 
banking association within that State. 

Respectfully, 
J. CRAWFORD BIGGS, 
Acting Attorney General. 


To the SECRETARY OF THE TREASURY. 





AUTHORITY OF THE PRESIDENT TO GRANT A LOAN FOR 
THE RESTORATION OF THE McKINLEY HOMESTEAD 


The President, acting through the Administrator of Public Works or 
other designated agency, may (1) make a loan for the restoration of 
the McKinley Homestead, and in connection therewith make a grant 
of not exceeding 30 per centum of the cost of labor and materials 
employed thereon, to the State, municipality or any other public 
body; or (2) he may undertake the restoration as a Federal project, 
either with or without acquisition of the site, and in connection there- 
with accept any aid which may be proffered, and he may enter into 
such arrangements as he may find proper concerning the care and 
maintenance of the homestead after the work is completed. 


DEPARTMENT OF JUSTICE, 
October 28, 1933. 


Sir: I have the honor to comply with your request of 
October 4th for my opinion in the matter of a request for 
assistance from the Emergency Public Works Fund for the 
restoration of the McKinley Homestead, which now stands | 
in a public park in the City of Canton, Ohio. 

Section 202 of the National Recovery Act authorizes the 
Administrator of Public Works, under the direction of the 
President, to prepare a comprehensive program of public 
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works, including, among other things, “any projects of 
the character heretofore constructed or carried on either 
directly by public authority or with public aid to serve the 
interests of the general public” (48 Stat. 201). 

Section 203 authorizes the President, acting through the 
Administrator or such other agencies as he may designate 
or create— 

“(1) to construct, finance, or aid in the construction or 
financing of any public-works project included in the pro- 
gram prepared pursuant to section 202; (2) upon such 
terms as the President shall prescribe, to make grants to 


States, municipalities, or other public bodies for the con- | 


struction, repair, or improvement of any such project, but 
no such grant shall be in excess of 30 per centum of the 
cost of the labor and materials employed upon such project.” 

There is no question that a project of the character men- 
tioned may be included within the program, and a loan 
therefor made, including a grant of “30 per centum of the 
cost of the labor and materials employed ” if the work 
should be undertaken by the State, municipality or other 
public body. 

It would also be within the statute to restore the home- 
stead as a Federal project. There has been some mention 
in the documents submitted by you regarding the occupancy 
of the building, when restored, by the Canton Chapter of 
the American Red Cross. However, I do not regard this 


‘as essential to the character of the project as a Federal one, 


for it may properly be said that the late President, Mc- 
Kinley belongs as much to the nation as to the state and 
that the restoration of the homestead is as much a matter 
of national as of state or municipal concern. 

Ordinarily, Federal money is not expended upon build- 
ings which are not owned by the United States and the 
practice is based upon sound reason. There is specific au- 
thority in the National Recovery Act for the purchase of 
land required in connection with the public-works program. 
It does not, however, appear to have been deemed essential 
heretofore that the United States must in all cases have 
sole ownership and interest as a prerequisite to the expendi- 
ture of funds upon memorials. 
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The Act of May 29, 1928, c. 855, 45 Stat. 939, appropriated 
funds for the erection of a monument at the site of an Indian 
battle, with express provision that “the title to the land 
deemed appropriate for the site shall be vested in the State 
of Nebraska, and care of the site and monument shall be 
without expense to the Federal Government.” On the other 
hand, the Act of June 7, 1926, c. 484, 44 Stat. 699, author- 
izing the reproduction at Wakefield, Va., of the house in 
which George Washington was born, clearly contemplated 
that title to the land should be in the United States, the 
building, however, to be erected and maintained by and at 
the expense of a patriotic association. The United States 
has recently constructed, upon land acquired for the pur- 
pose, a memorial highway to Mount Vernon and accepted 
donations in aid thereof (Act of May 23, 1928, c. 719, 45 
Stat. 721), but Mount Vernon itself is owned by a patriotic 
association. It is neither advisable nor always feasible 
that when the Government sets out to perpetuate the mem- 
ory of a distinguished citizen or outstanding event it should 
extinguish the rights and interests and reject the aid of all 
others similarly purposed. 

It is, therefore, my opinion that the President, acting 
through the Administrator or other designated agency, may 
(1) make a loan for the restoration of the McKinley Home- 
stead, and in connection therewith make a grant of not ex- 
ceeding 80 per centum of the cost of labor and materials 
employed thereon, to the state, municipality or any other 
public body; or (2) that he may undertake the restoration 
as a Federal project, either with or without acquisition of 
the site, and in connection therewith accept any aid which 
may be proffered, and may enter into such arrangements as 
he may find proper concerning the care and maintenance of 
the homestead after the work is completed. 

The documents submitted with your letter are returned 
herewith. 

Respectfully, 
J. CRAWFORD BIGGS, 
Acting Attorney General. 
To the Present. 
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ACQUISITION OF SURPLUS AGRICULTURAL PRODUCTS 
FOR DISTRIBUTION TO THE SEVERAL STATES 


The Federal Emergency Relief Administrator is authorized to acquire 
surplus agricultural products from the Agricultural Adjustment 
Administration, or its agents, for the purpose of making grants in 
the form of commodities to the several States. 


DEPARTMENT OF JUSTICE, 
November 2, 1933. 


Sm: In your letter of September 27, 1933, you state that 
under the authority of section 12 (b) of the Agricultural 
Adjustment Act (48 Stat. 38, App. May 12, 1933) proceeds 
derived from the taxes imposed under Title I of said Act 
have been used, and will be used from time to time in the 
future, for the removal of surplus agricultural products 
from the market. It is stated that a plan has been con- 
summated whereby the surplus agricultural commodities so 
acquired will be taken over by the Federal Emergency 
Relief Administrator and distributed to the several States, 
under the authority of section 4 (a) of the Federal Emerg- 
ency Relief Act of 1933 (48 Stat. 55, 57, App. May 12, 
1933). You then submit the following question to me for 
an opinion thereon: 

Is the Federal Emergency Relief Administrator author- 
ized to acquire surplus agricultural products from the Agri- 
cultural Adjustment Administration or its agents for the 
purpose of making grants in the form of commodities to 
the several States? 

The question submitted requires a construction of the 
Federal Emergency Relief Act of 1933. The purpose of 
the Act was to provide for a more effective cooperation by 
the Federal Government with the several States and Ter- 
ritories and the District of Columbia in furnishing relief 
to their needy and distressed people. This was to be ac- 
complished by authorizing and directing the Reconstruc- 
tion Finance Corporation to make available out of the funds 
of the Corporation, for the purposes set forth in the Act, 
a sum not to exceed $500,000,000, and by creating the Fed- 
eral Emergency Relief Administration to administer the 
funds so provided and otherwise to execute the provisions 
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of the Act. It was provided that the powers of the Fed- 
eral Emergency Relief Administration should be exercised 
by a Federal Emergency Relief Administrator. The Ad- 
ministrator was authorized by section 4 (a) of the Act 
“* * * to make grants to the several States to aid in 
meeting the costs of furnishing relief and work relief and 
in relieving the hardship and suffering caused by unem- 
ployment in the form of money, service, materials, and/or 
commodities to provide the necessities of life to persons in 
need as a result of the present emergency, and/or to their 
dependents, whether resident, transient, or homeless.” 

In view of the scarcity of punctuation marks in the provi- 
sion ‘quoted, it is not altogether clear whether the phrase — 
“in the form of money, service, materials, and/or commodi- 
ties” refers to “ grants” or to the phrase “ costs of furnish- 
ing relief ”, etc. If the phrase refers to “ grants”, then it 
is clear that the Federal Emergency Relief Administrator 
is authorized by the Act to make grants to the several States 
in the form of commodities. If the other construction 
should be accepted, then it might be argued that the Fed- 
eral Emergency Relief Administration is only authorized to 
make grants of money to the several States. In view of this 
ambiguity, it is proper to refer to the legislative debates in 
order to arrive at the intention of Congress in using the 
language previously quoted. 

Mr. Steagall, who was in charge of the bill (H.R. 4606) 
creating the Federal Emergency Relief Administration in 
the House of Representatives, said that it was the purpose 
of Congress “ that so far as, in the discretion of the Admin- 
istrator of this fund, it is found necessary and proper to do 
so all restrictions, limitations, and interferences may be done 
away with, to the end that people in destitution may be fur- 
nished food and the necessaries of life without undue de- 
lay.” (Cong. Rec., Vol. 77, p. 2106.) Again Mr. Steagall 
said, “* * * there is no course left us except to see that 
all of the resuurces-of the Nation are employed as far as 
necessary to end hunger and human suffering in the United 
States.” (Cong. Rec., Vol. 77, p. 2107.) Also, “ There are 
abundant precedents to support this policy of having the 
Government supply aid, to supply food and clothing and 
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shelter to relieve citizens in distress.” (Cong. Rec., Vol. 77, 
p. 2118.) 

The foregoing quotations indicate that it was the object 
of Congress to eliminate the technicalities and restrictions 
which had hampered the relief activities of the agencies of 
the Federal Government under previous relief legislation, 
and to give to the Federal Emergency Relief Administrator 
the widest of discretion in meeting the requirements of the 
needy. ‘This is further borne out by other provisions of the 
Act. For instance, section 3 (b) provides that the Admin- 
istrator may, under rules and regulations prescribed by the 
President, assume control of relief activities in any State 
or States, where, in his judgment, more effective and effi- 
cient cooperation between the State and Federal authorities 
may thereby be secured in carrying out the purposes of the 
Act. Itis provided in section 4 (e) that the decision of the 
Administrator as to the purpose of any expenditure shall 
be final. 

Therefore, in view of the broad powers conferred upon 
the Federal Emergency Relief Administrator by the Act, 
and in view of the remarks of Mr. Steagall, it is reasonable 
to believe that Congress, in section 4 (a), used the phrase 
“in the form of money, service, materials, and/or com- 
modities ” in connection with the word “ grants ”, intending 
thereby to confer upon the Administrator the discretionary 
power to determine the form in which grants should be 
made to the States. | 

This construction of section 4 (a) is not necessarily nega- 
tived by the other provisions in the Act containing terms 
commonly employed in money transactions, such as “ ex- 
penditures ”, “funds”, “payments” and “ disbursements.” 
Such phraseology apparently refers to the grants of money 
made by the Administrator, and does not, in view of the 
considerations above set forth, compel the conclusion that 
all grants made by the Federal Emergency Relief Admin- 
istrator must be in the form of money. 

I am of the opinion, therefore, that the Federal Emer- 
gency Relief Administrator, upon application therefor 
being made by the Governors of the several States, is au- 
thorized to make grants in the form of commodities to such 
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States. The purchase of commodities from the Agricul- 
tural Adjustment Administration would greatly facilitate 
the execution of the Agricultural Adjustment Act, because, 
amongst other reasons, surplus agricultural products ac- 
quired from time to time by the Agricultural Adjustment 
Administration in carrying out its part of the national 
recovery program cannot be disposed of through the ordi- 
nary channels of trade without interfering with the object 
sought to be attained by the acquisition of such products. 
It seems proper to consider this fact in interpreting the 
provisions of the Federal Emergency Relief Act of 1933, 
since both the Relief Act and the Agricultural Adjustment 
Act are parts of the same legislative program looking 
toward the economic recovery of the country. 

I have the honor to advise you that the question submitted 
to me should be answered in the affirmative. 


sa Salat HOMER CUMMINGS. 


To the SECRETARY OF AGRICULTURE. 





PROPOSED ASSIGNMENT OF INTERSTATE COMMERCE 
BUILDING TO THE USE OF THE INTERIOR DEPART- 
MENT 


The proposed assignment of the new Interstate Commerce Building for 
the use of the Department of the Interior is unauthorized by law. 
The Interstate Commerce Building is to be used by the Commission so 
far as its needs reasonably require, but if there should be any surplus 
space when the building is completed, or if in the future surplus space 
becomes available, then it will lie in the power of the Secretary of 
the Interior, as successor of the Public Buildings Commission, to 

assign such space as may be appropriate. 


DEPARTMENT OF JUSTICE, 
November 7, 1933. 

Sir: In your letter of October 23, 1933, you request my 
opinion “ with reference to the legality of the proposed as- 
signment by the Cffice of National Parks, Buildings and 
Reservations of the new Interstate Commerce Building for 
the use of the Department of the Interior.” In response to 
a request from me for further information you wrote on 
October 31, 1933, that what you have in mind “is to take 
that. building for occupancy by the Interior Department 
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because we are so crowded here that I have had to move 
several of our bureaus out of the building recently.” 

By Section 10 of the Act of March 1, 1919, c. 86, 40 Stat. 
1213, 1269 (U.S.C., Title 40, Sec. 1), the Public Buildings 
Commission was created and it was vested with “the abso- 
lute control of and the allotment of all space in the several 
public buildings owned or buildings leased by the United 
States in the District of Columbia”, with exceptions not 
pertinent here. By the President’s Executive Order of June 
10, 1938, pursuant to the Act of March 3, 1933, c. 212, 47 
Stat. 1489, 1517-1519, the Public Buildings Commission was 
abolished and its power and functions were transferred to 
you. The validity of this portion of the Executive order 
of June 10, 1933, was sustained, in my opinion, to the 
President on September 18, 1933. 

I agree with the opinion of your Solicitor that the Act 
of March 1, 1919, together with the provisions of the Execu- 
tive order, clearly authorize you to make the proposed as- 
signment unless there is other legislation sufficient to limit 
the broad powers transferred to you as successor of the 
Public Buildings Commission. In my opinion, there is such 
legislation, and I conclude that you do not have power to 
make the proposed assignment. 

The construction of the building referred to in your let- 
ter as the Interstate Commerce Building was authorized by 
the Act of July 3, 1930, c. 846, 46 Stat. 860, 907, in the fol- 
lowing language— 

“ Interstate Commerce Commission or General Accounting 
Office Building: For the construction of the building origi- 
nally intended for the Interstate Commerce Commission, but 
which is to be occupied by either the Interstate Commerce 
Commission or the General Accounting Office, as may be 
determined by the Public Buildings Commission, under a 
total estimated cost of $4,500,000.” 3 


1In the same Act, Congress also authorized the construction of a connecting 
wing between the building now under consideration and the Labor Department 
Building. This authorization was in the following language— 

Connecting wing, Labor-Interstate Commerce Commission Building: For the 
construction of the connecting wing between the building for the Department 
of Labor and the building originally intended for the Interstate Commerce 
Commission, but which last-named building is to be occupied by either said 
Commission or the General Accounting Office, as may be determined by the 
Public Buildings Commission, under a total estimated cost of $2,000,000. 
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The same statute also authorized the construction of other 
buildings within the District of Columbia, including the 
Archives Building, Department of Justice Building, Depart- 
ment of Labor Building, Post Office Building, and Public 
Health Service Building. 

I cannot doubt that these buildings were authorized by 
Congress in recognition of, and in view of caring for, the 
particular needs of the Departments and Offices named. If 
further indication of this intention on the part of Congress 
is necessary, it may be found in a statement of Congressman 
Elliott who, as Chairman of the House Committee on Public 
Buildings and Grounds, had much to do with shaping the 
building program (72 Cong. Rec. 60)— 

“An administration building for the Department of Agri- 
culture is being completed at a cost of $2,000,000. An ex- 
tension to the Government Printing Office is being made at 
a cost of $1,250,000. A beautiful building for the Bureau 
of Internal Revenue is being erected which will cost $10,- 
000,000. <A building for the Department of Commerce, 
which is the largest office building in the world, will cost 
$17,500,000. An archives building, in which to house the 
valuable records now in nonfireproof buildings, has been 
authorized at a limit of cost of $8,750,000. 

It is also the intention to build a home for the Depart- 
ment of Labor, one for the Department of Justice, and 
other buildings in which to house the independent depart- 
ments and bureaus of the Government. In addition to this 
project Congress has authorized under a separate Act the 
construction of an addition to the House Office Building 
on the west side of New Jersey Avenue, adjacent to the 
present House Office Building, at an estimated cost of 
$7,500,000. 

The United States Supreme Court has never had a satis- 
factory or adequate home. * * * A new Supreme Court 
house will be erected on the block of ground north of the 
Congressional Library, which will be in keeping with its 
dignity and importance.” 

The legislative designations of these buildings in the 
appropriation Acts, and the authorization of their construc- 
tion in accordance with a plan carefully formulated by the 
Public Buildings Commission, constitutes, in my opinion, a 
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legislative adoption of that plan. When Congress expressly 
provided for the construction of an Archives Building to 
provide for safe storage of “ valuable records now in non- 
fireproof buildings” it could not have contemplated that 
its purpose was subject to frustration through exercise of 
the power granted by the Act of March 1, 1919. 

In the Act of May 25, 1926, c. 380, 44 Stat. 630, which 
originally authorized the present building program in the 
District of Columbia, Congress provided in section 1 
(U.S.C. Supp. VI, Title 40, Sec. 341)— 

“‘ That all sketches, plans, and estimates for buildings shall 
be approved by the Secretary of the Treasury and the heads 
of the Executive Departments which are to be located in 
such building.” 

“ Congress would not have provided that the plans should 
be approved by the “heads of the Executive Departments 
which are to be located in such building ”, if it had contem- 
plated that as soon as the building was completed it should 
be occupied by some other Department without regard to 
the wishes of the Department for whom it was planned. 

With respect to the building now under consideration, 
however, there is no need to seek the intention of Congress in 
implication or inference. It is expressly declared that the 
building now under consideration “is to be occupied by 
either the Interstate Commerce Commission or the General 
Accounting Office, as may be determined by the Public 
Buildings Commission.” ‘The power thus granted to the 
Public Buildings Commission is now vested in you; but the 
very fact of the grant carries with it its limitation. If Con- 
gress had contemplated that the Public Buildings Com- 
mission had power to assign the proposed buildings as it 
saw fit, regardless of their designation in the Acts authoriz- 
‘ing their construction, the express grant of authority to de- 
termine whether the building in question should be occupied 
by the Interstate Commerce Commission or the General 
Accounting Office would have been unnecessary. When Con- 
gress intended the Public Buildings Commission to have un- 
limited power to determine the use to be made of the new 
buildings, it expressly said so. For instance, in the Act of 
March 4, 1931 (c. 522, 46 Stat. 1552, 1605), it made an appro- 
priation “ For the construction of a building to be assigned 
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to the Coast Guard, or some other Government activity, 
as may be determined by the Public Buildings Com- 
mittee, % % *” 

Although I conclude that the new buildings must be made 
available to the agencies for whom they were constructed, 
except as Congress has expressly given power to the Public 
Buildings Commission (a power now exercised by you) to 
determine otherwise, I do not mean to be understood as say- 
ing that you are wholly without power with respect to the 
new buildings. As your Solicitor points out, Congress must 
have foreseen that the importance and magnitude of the 
operations of the various branches of the Government con- 
tinually expand and contract with reference to each other as 
times and circumstances demand. Congress could not have 
intended that space not actually required by a Department 
in a building assigned to its use must lie idle while at the 
same time another Department is in need of additional 
space. There is no need to resort to Congress in every such 
contingency. It was the duty of the Public Buildings Com- 
mission to take care of such matters, and that power may 
now be exercised by you. The new buildings are to be used 
by the agencies for whom they were constructed so far as 
their needs reasonably require. If there is any surplus 
space when the building is completed, or in the future such 
space becomes available, it will lie in your power to assign 
it as may be appropriate. 

Respectfully, 
HOMER CUMMINGS. 


To the SECRETARY OF THE INTERIOR. 





UNLIMITED COINAGE OF SILVER 


The President has authority to proclaim and put into effect a plan for 
the unlimited coinage (at the present fixed ratio to gold and subject 
to 50 percent seigniorage) of domestic silver produced after the effec- 
tive date of the proclamation. 


DEPARTMENT OF JUSTICE, 
| November 8, 1933. 
Sir: I have the honor to comply with your request for my 
opinion upon the authority of the President to proclaim and 
put into effect a plan for the unlimited coinage, (at the 
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present fixed ratio to gold and subject to fifty percent 
seigniorage), of domestic silver produced after the effective 
date of the proclamation. 

In giving my opinion I assume that, if such a plan should 
be promulgated, it would be based upon a finding to the 
general effect that it is in harmony with the declared policy 
of the United States to continue the use of both gold and 
silver as standard money; that it is necessary in order to 
stabilize domestic prices and to protect our foreign commerce 
against the adverse effect of depreciated foreign currency; 
and that it is an essential part of the program of national 
recovery. 

The general policy of the United States as to bimetallism 
is declared in the following statute (Sec. 311, Title 31, 
U.S.C.) : 

“It is hereby declared to be the policy of the United States 
to continue the use of both gold and silver as standard 
money, and to coin both gold and silver into money of equal 
intrinsic and exchangeable value, such equality to be secured 
through international agreement, or by such safeguards of 
legislation as will insure the maintenance of the parity 
in value of the coins of the two metals, and the equal power 
of every dollar at all times in the markets and in the pay- 
ment of debts. And it is hereby further declared that the 
efforts of the Government should be steadily directed to the 
establishment of such a safe system of bimetallism as will 
maintain at all times the equal power of every dollar coined 
or issued by the United States, in the markets and in the 
payment of debts. (Nov. 1, 1893, c. 8, 28 Stat. 4.)” 

The Congress is authorized by the Constitution “to coin 
money, regulate the value thereof and of foreign coin, and 
fix the standard of weights and measures”, and, by virtue 
of this broad authority, the 73rd Congress, in the 
Agricultural Adjustment Act (Public No. 10, Title III, 48 
Stat. 51), empowered the President, whenever he should find 
upon investigation that 

“(1) the foreign commerce of the United States is ad- 
versely affected by reason of the depreciation in the value of 
the currency of any other government or governments in 
relation to the present standard value of gold, or (2) action 
under this section is necessary in order to regulate and main- 
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tain the parity of currency issues of the United States, or 
(3) an economic emergency requires an expansion of credit, 
or (4) an expansion of credit is necessary to secure by inter- 
national agreement a stabilization at proper levels of the cur- 
rencies of various governments. * * *” 

or (b) 

«* * * if for any other reason additional measures are 
required in the Judgment of the President to meet such 
purposes, * * * | 

“By proclamation to fix the weight of the gold dollar in 
grains nine tenths fine and also to fix the weight of the silver 
dollar in grains nine tenths fine at a definite fixed ratio in 
relation to the gold dollar at such amounts as he finds neces- 
sary from his investigation to stabilize domestic prices or 
to protect the foreign commerce against the adverse effect of 
depreciated foreign currencies, and to provide for the wun- 
limited coinage of such gold and silver at the ratio so fixed, 
or in case the Government of the United States enters into 
an agreement with any government or governments under 
the terms of which the ratio between the value of gold and 
other currency issued by the United States and by any such 
government or governments is established, the President 
may fix the weight of the gold dollar in accordance with 
the ratio so agreed upon, and such gold dollar, the weight of 
which 1s so fixed, shall be the standard unit of value, and all 
forms of money issued or coined by the United States shall 
be maintained at a parity with this standard and it shall be 
the duty of the Secretary of the Treasury to maintain such 
parity, but in no event shall the weight of the gold dollar be 
fixed so as to reduce its present weight by more than 50 per 
centum.” 

A preliminary question arises as to the right of the Con- 
gress to delegate this power to the President, but I shall 
assume that this is a delegation of the power to execute the 
law and not of the power to make it, and therefore consti- 
tutional, upon the authority of Hampton & Co. v. United 
States, 276 U.S. 394; Field v. Clark, 143 U.S. 649, and 
similar decisions. 

“ The true distinction, therefore, is between the delegation 
of power to make the law, which necessarily involves a dis- 
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cretion as to what it shall be, and conferring an authority or 
discretion as to its execution, to be exercised under and in 
pursuance of the law. The first cannot be done; to the latter 
no valid objections can be made.” Hampton & Co. v. United 
States, supra. 

With this question disposed of, it is not difficult, in my 
opinion, to determine whether the grant of power to the 
President “to provide for the unlimited coinage of such gold 
and silver at the ratio so fixed ” authorizes him to employ 
the method proposed. It simply permits the producer or 
owner of newly mined domestic silver to carry it to the mint 
for coinage upon voluntarily surrendering one-half part of 
the bullion as seigniorage, while the coined half is delivered 
to him in the shape of silver dollars of standard weight and 
fineness. It cannot be contended that this plan involves any 
features of an essentially novel character. 

At the outset it is important to distinguish between 
“ seipniorage ” and “ brassage.” Brassage is a service charge 
or deduction made in the process of coining to cover the cost 
of minting, including the outlay for the necessary alloys. 
Seigniorage, on the other hand, is an out and out deduction, 
or royalty, over and above the cost of coinage. 

Brassage was well known in the Mediterranean Basin with 
the beginning of coinage among the Greeks some eight cen- 
turies before the birth of Christ. Collaterally, it is interest- 
ing to note that the raw metal was in fact money, coinage 
being introduced merely as a device to symbolize the domi- 
nance of a particular sovereignty. 

Seigniorage had its earliest and most important develop- 
ment in western Europe. It was well known in the Frank- 
ish Empire. An ordinance of Pepin, Carolingian ruler, de- 
creed the coinage of twenty-one, instead of twenty-two, 
pieces out of each pound of silver, one being kept for the 
royal coffers, and spent by him and later rulers on the wars 
with England, for the erection of a chapel, and in the cele- 
bration of a saint’s day. 

In the latter part of the thirteenth sankar'y, the right of 
seigniorage in England was taken over by the king and an 
officer was appointed, both to eliminate the disparity between 
coins and to collect the seigniorage for the crown. 
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The word “seigniorage ” comes from “ seigneur” mean- 


ing, of course, “lord ”, and more directly from the cognate 
“ seigneurie ”, denoting the domain or area ruled by each 
“seigneur ”. M. Babelon in his “Theorie Feodale de la 
Monnoie” states: “ Seigneur est price dans as seigneurie”. 
Thus, in its origin “ seigniorage” is the badge par excel- 
lence of sovereignty. 

In varying degrees it has been resorted to by almost all 
nations down to the present time. ‘The most recent example 
of the extended use of seigniorage followed the World War, 
when England and certain other countries melted down their 
old silver coins and replaced them with coins con- 
taining a larger proportion of base metal. The silver thus 
saved was an important source of revenue. The income real- 
ized by the United States Treasury from the mint service 
during 1932 alone aggregated $1,010,838.26, of which $402.,- 
421.54 was, in effect, seigniorage. Since 1851, up to and in- | 
cluding 1932, this mint service, or seigniorage, by virtue of 
acts of Congress (Act of February 28, 1878, Act of July 14, 
1890, the subsidiary Silver Coinage Statutes, and the Pitt- 
man Act, April 23, 1918) has been accumulated into a fund 
which now stands at $261,955,869.00. 

It will thus be seen that “ seigniorage ” is one of the in- 
herent powers of sovereignty and has been so for centuries 
throughout western civilization. It is inseparable from the 
right of coinage, which, in origin and in practice today, is 
the most conspicuous and most nearly universal symbol of 
national autonomy and of the power of government, nor am 
I aware of any limitation on the amount of seigniorage 
which may be exacted by the sovereign in the exercise of its 
prerogative short of arbitrary confiscation or other uncon- 
stitutional taking. 

Likewise it cannot be said that seigniorage by direct fee 
is any more subject to limitation than is “ seigniorage ” under 
the methods used in the above mentioned statutes, namely, 
the denial of coinage as a private privilege; the concurrent 
purchase of silver by the sovereign at less than its coined 
value and the coinage and distribution of the difference as 
legal tender. It appears, therefore, that “seigniorage” as 
such has a definite place in the concepts and history of our 
law. The fact that in our earlier systems the amount of 
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selgniorage has sometimes been fixed by the Congress, that 
it has sometimes been conditioned by fluctuation of the mar- 
kets, and sometimes has been left to the determination of 
market prices by the Secretary of the Treasury, all strongly 
imply that, when there devolves upon the Executive the 
right or duty of providing for coinage, there goes with that 
right or duty the authority to fix such “ seigniorage ” as he 
deems is in the public interest. It must be remembered that 
the tender of silver for coinage is entirely voluntary and 
the deduction of “seigniorage ”, therefore, is a proper inci- 
dent to the plan proposed. In connection with this aspect 
of the matter it is to be noted that the Act provides for 
“unlimited coinage ”, the Congress having carefully avoided 
the more frequent phrase “ free and unlimited ”. 

No question of legal tender is involved here, but the Legal 
Tender Cases, 12 Wall. 457, afford much learning and ample 
authority for the position that the period and circumstances 
should also be considered in passing upon monetary methods 
and policy. 

It will be noted that the pertinent provisions of the Agri- 
cultural Adjustment Act (Public No. 10, Title IIL) authorize 
the President “to fix the weight of the gold dollar” and 
“also to fix the weight of the silver doliar” * * * “at 
a definite fixed ratio in relation to the gold dollar”. As the 
proposed plan does not contemplate any alteration in the 
weight of either gold or silver dollars or any change of ratio 
this aspect of the matter presents no difficulties. 

The Act next authorizes the President “ to provide for the 
unlimited coinage of such gold and silver at the ratio so 
fixed.” The fact that the Act contemplates the possible 
coinage of “gold and silver” does not, it seems to me, re- 
quire simultaneous action as to both metals. Such a con- 
struction would clearly run counter to the spirit and pur- 
poses of the Act. I am of the opinion that action may be 
taken as to both or either. 

The words “to provide for”, if fairly interpreted, war- 
rant any proper and appropriate measures to bring about the 
unlimited coinage of silver under conditions imposed in the 
public interest. 

Therefore, but one question remains to be considered. Is 
the proposed plan unwarranted because it limits the coinage 
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to domestic silver? I cannot think this is a fatal objection. 
No right exists in any foreign power or person to ship silver 
to this country for coinage and no duty is owed by this gov- 
ernment to any such power or person to accept it. 

Moreover, the authority contained in the Agricultural Ad- 
justment Act to provide for the unlimited coinage of silver 
would seem to carry with it the implied authority to provide 
for the coinage of a certain amount of a particular kind of 
silver on the principle omne majus continet in se minus. 

But the greater reason is to be found in the conditions 
existing and the purposes sought to be accomplished, as 
declared by the Congress in the Agricultural Adjustment 
Act, the Banking Emergency Act, the National Recovery 
Act, amendments to the Reconstruction Finance Corpora- 
tion Act, and other constructive legislation, all designed and 
intended to create employment, to augment buying power, 
to increase and stabilize domestic prices and to protect our 
foreign commerce against the adverse effect of depreciated 
foreign currencies. To achieve these purposes plenary 
powers were conferred upon the President to enable him to 
execute these measures of restoration and recovery. I do 
not doubt that they are sufficiently comprehensive to au- 
thorize the exclusion by him of foreign silver from the coin- 
age privilege, if, in his judgment, it ought to be excluded, 
and upon the findings he is authorized to make. 

Accordingly, I enclose for consideration a form of proc- 
lamation which I suggest as adequate for putting the plan 
into effect. 

Respectfully, 

| HOMER CUMMINGS. 
To the Present. 





CIVIL SERVICE—EXCEPTED POSITIONS—RETIREMENT 
ACT 


The President is not authorized by the Civil Service Act. of January 
16, 1883 (ch. 27, 22 Stat. 403), to confer upon individuals a classified 
civil service status while they are occupying and continue to occupy 
positions excepted from the classified civil service. | 

An Executive Order authorizing the appointment of a person to a posi- 
tion in the classified civil service merely confers upon the individual 
an eligibility status for appointment, transfer, promotion, or rein- 
statement to a position in the classified civil service. 
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The President is authorized by the Retirement Act of May 22, 1920, 
as amended, upon the recommendation of the Civil Service Com- 
mission, to confer the benefits of that Act upon persons occupying 
positions excepted from the classified civil service. 


DEPARTMENT OF JUSTICE, 
November 10, 1933. 


Sir: Pursuant to Executive Order No. 6247 of August 10, 
1933, there is transmitted herewith a redraft of an Execu- 
tive Order, prepared in the State Department and sub- 
mitted by you under date of November 2, 1933, which 
proposes to authorize the appointment “in the classified 
service without compliance with the Civil Service rules ”, of 
Miss Will Harris who has been serving as private secretary 
to the Secretary of State, since March 6, 1933, a position 
excepted from the Civil Service requirements. 

I am informally advised that the purpose of the proposed 
order is to continue Miss Harris in her present excepted 
position, and at the same time to confer upon her a status 
in the classified Civil Service, so as to enable her to obtain 
the benefits of the Retirement Act and also to make her 
eligible for transfer, promotion or reinstatement to a position 
in the classified Civil Service. 

The expression “classified civil service” has been defined 
by Congress in the Act of March 27, 1922 (ch. 116, 42 Stat. 
470), as follows: 

“ That in the administration of the civil service retirement 
Act approved May 22, 1920, the expression ‘ all employees in 
the classified civil service of the United States’, as used in 
section 1 thereof shall be construed to include all persons 
who have been heretofore or who may hereafter be given a 
competitive status in the classified civil service, with or 
without competitive examination, by legislative enactment, 
or under the civil service rules promulgated by the Presi- 
dent, or by Executive orders covering groups of employees 
with their positions into the competitive classified service 
or authorizing the appointment of individuals to positions 
within such service. 

“The expression ‘classified civil service’ as the same 
occurs in other Acts of Congress shall receive a like construc- 
tion to that herein given.” 
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Under these provisions, it is clear that an individual whom 
the President by Executive order authorizes the appointment 
of, to a position in the classified civil service, does not obtain 
a classified status until appointed to such position. There- 
fore, as it is not intended under the proposed order to appoint 
Miss Harris to a position in the classified civil service, the 
effect of the proposed order will be merely to confer upon her 
eligibility for transfer, promotion or reinstatement to a posi- 
tion in the classified service. 

While the President is authorized by the Civil Service Act 
of January 16, 1888 (ch. 27, 22 Stat. 403), to provide suit- 
able rules for the admission of persons into the classified 
civil service of the United States, and by the last sentence of 
Subdivision Second of Section 2 of that Act: — 


ce * * And any necessary exceptions from said eight 
fundamental provisions of the rules shall be set forth in con- 
nection with such rules, and the reasons therefor shall be 
stated in the annual reports of the commission.” 


to make exceptions to such rules and to appoint persons to 
positions in the classified civil service without compliance 
with the civil service rules providing for the appointment of 
persons to positions in the classified civil service through 
competitive examination, the above-quoted provision has 
never been construed as authorizing the President by Exec- 
utive order, to confer upon individuals a classified civil serv- 
ice status while they are occupying and continue to occupy 
positions excepted from the classified civil service, other than 
an eligibility status for transfer, promotion or reinstatement 
to a position in the classified civil service. I am informally 
advised by the Civil Service Commission that this view is 
consistent with Executive practice since the enactment of the 
Civil Service Act. 

Any other view would give rise to an anomalous situation. 
Tor example, the Civil Service rules prescribe the procedure 
for the appointment to, and the removal of individuals from, 
positions in the classified Civil Service; and positions are 
taken out of or excepted from the classified service for the 
express purpose of enabling the appointing officer to disre- 
gard such rules, and therefore to confer upon him unre- 
stricted power in making appointments to and removals 
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from such positions (87 Op. 7). Therefore, to hold that 
the effect of the proposed order would be to confer upon 
Miss Harris a classified status would be to take from the 
appointing officer the power to remove her from her present 
excepted position without regard to the Civil Service rules. 
Obviously, this could not be done so long as her position con- 
tinues to be excepted from the classified civil service. 

While the effect of the proposed order will be merely to 
confer upon Miss Harris eligibility for transfer, promotion 
or reinstatement to a position in the classified civil service, 
and therefore she cannot, until appointed to such position, 
obtain a classified civil service status and the benefits inci- 
dental to such status, there is a means whereby she can be 
given the benefits of the Retirement Act, which, I under- 
stand, is desired, in view of the fact that she has been in the 
service since December 1, 1912. 

The Act of May 29, 1930, amending the Retirement Act of 
May 22, 1920, as amended, so far as material here, provides 
(ch. 849, 46 Stat. 468, 470-471; 5 U.S.C. 693a) : 


“ Sec. 38. This Act shall apply to the following employees 
and groups of employees: 

“(a) All employees in the classified civil service of the 
United States, including all persons who have been hereto- 
fore or may hereafter be given a competitive status in the 
classified civil service, with or without competitive examina- 
tion, by legislative enactment, or under civil service rules 
promulgated by the President, or by Executive orders cover- 
ing into the competitive classified service groups of em- 
ployees with their positions or authorizing the appointment 
of individuals to positions within such service. 

% % * * % 


“(p) * * #, 

“ The provisions of this Act may be extended by Executive 
order, upon recommendation of the Civil Service Commis- 
sion, to apply to any employee or group of employees in the 
civil service of the United States not included at the time of 
its passage.” 

Attorney General Mitchell construed the effect of these 
provisions in an opinion to the President dated June 10, 
1982 (37 Op. 15), in which he held that the President had 
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no authority to issue an Executive order conferring the 
benefits of the Retirement Act upon a senior examiner in the 
Interstate Commerce Commission, since the examiner’s posi- 
tion was excepted from the requirements of examination 
under the Civil Service rules, and the Civil Service Commis- 
sion had recommended to the President against the issuance 
of such an order. In the course of the opinion, the Attorney 
General said (p. 16): | 

“ Paragraph (a) confers the benefits of the Retirement 
Act upon all employees, among others, who have been or 
may be appointed by Executive order to positions within the 
competitive classified civil service. However, assuming 
without deciding that the President would have authority to 
do so without covering into the competitive classified civil 
service all examiners of the Interstate Commerce Commis- 
sion with their positions, the placing of Mr. Walter by 
Executive order in the competitive classified civil service 
would not be appointing him to a position in that service 
within the meaning of paragraph (a), for the reason that 
his present position is excepted (Schedule A, section 1, para- 
graph 4) from the requirement of examination under the 
civil service rules (Rule II, section 3). 

“Paragraph (g), among other things, authorizes the 
President, upon the recommendation of the Civil Service 
Commission, to extend the benefits of the Retirement Act to 
any employee in the civil service of the United States not 
entitled to the benefits of that Act on May 29, 1980. In the 
case of Mr. Walter, however, the Civil Service Commission 
has recommended to the President against extending to him 
the benefits of the Retirement Act. 

“It would appear, therefore, that the President 1s without 
authority to confer upon Mr. Walter the benefits of the 
Retirement Act.” 

Thus it appears that the President would be authorized 
by Executive order “upon recommendation of the Civil 
Service Commission ” to extend to Miss Harris in her pres- 
ent excepted position the provisions of the Retirement Act. 

On the assumption that the Secretary of State will de- 
sire to proceed with the proposed order, I have revised the 
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draft submitted by you, but the changes made do not in any 
wise alter the sense of the order. The revised draft has my 
approval as to form and legality. 
Respectfully, 
HOMER CUMMINGS. 


To the Drrecror oF THE BUDGET. 





ASSIGNMENT OF SPACE IN POST OFFICE DEPARTMENT 
BUILDING 


The Secretary of the Interior has the power to assign to some other 
governmental use such space in the new Post Office Department 
Building as may not be required for the use of the Post Office Depart- 
ment. 


DEPARTMENT OF JUSTICE, 
November 11, 1993. 


Str: I have your letter of November 9th, and concur in 
the views of your Solicitor that your power to assign to 
some other governmental use such space in the new Post 
Office Department Building as may not be required for the 
use of the Post Office Department, is not affected by the 
following paragraph in the Executive Order No. 6166 of 
June 10, 1933: 

“The Office of the Supervising Architect of the Treasury 
Department is transferred to the Procurement Division, 
except that the buildings of the Treasury Department shall 
be administered by the Treasury Department and the ad- 
ministration of post office buildings is transferred to the 
Post Office Department.” 

In re Lyman, 55 Fed. 29, pointed out that the Treasury 
Department, although vested with the “administration ” 
of certain buildings, was never expressly given the power 
to control the assignment of space therein, and no statute 
enacted since that time appears to have expressly con- 
ferred such authority. On the other hand, the power to 
assign space in the public buildings in the District of Co- 
lumbia was specifically vested in the Public Buildings Com- 
mission, with no exceptions here pertinent, and that au- 
thority has now been transferred to you. 
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The proper manner of the exercise of this authority and 
the limitations thereupon, in connection with the new In- 
terstate Commerce Building or General Accounting Office 
Building were indicated in my opinion to you of November 
6th, and the principles therein stated are equally applicable 
in connection with the new Post Office Department Building. 


Respectfully, | 
HOMER CUMMINGS. 


To the SEcRETARY OF THE INTERIOR. 


PROPOSED ERECTION OF GARAGE BY COAST GUARD ON 
GOVERNMENT LAND IN CHICAGO 


The issuance of a revocable permit to the United States Coast Guard 
to construct and operate a garage in carrying out the functions of 
the Coast Guard and housing its equipment upon lands which, 
under deed from the City of Chicago and legislative grant from the 
State of Illinois, were conveyed to the United States ‘‘for office and 
storage purposes in connection with the work of river and harbor 
improvement’’, would be in violation of the condition respecting 
the use of the land and would jeopardize the title of the United 


States. 
DEPARTMENT OF JUSTICE, 


November 21, 1933. 


Srr: I am in receipt of your letter of November 11, 1933, 
requesting my opinion as to whether the issuance of a revo- 
cable permit to the United States Coast Guard to construct 
and operate a garage in carrying out the functions of the 
Coast Guard, and housing equipment upon lands now in the 
possession, use and occupation of the United States under 
deed from the City of Chicago and legislative grant from 
the State of Illinois would be in violation of the condition 
respecting the use of the land 7 the United States and 
jeopardize its title. 

The rights of the United States accrue from a deed of con- 
veyance by the City of Chicago ratified and authorized .by 
the Act of the General Assembly of Illinois. The granting 
clause of the deed is this: 

“* * #* That the Grantor, the City of Chicago, a mu- 
nicipal corporation of the County of Cook and State of 
Illinois, conveys and quit-claims to the United States of 
America for office and storage purposes in connection with 
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the work of river and harbor improvement, all right, title 
and interest in and to a parcel of land adjacent to the north 
government pier * * *.,” 

The legislative Act of the General Assembly of the State 
of Illinois, dated June 27, 1921, authorizes this conveyance by 
the City of Chicago for the following purpose: “as may 
be required by the government of the United States of 
America for office and storage purposes in connection with 
the work of river and harbor improvement” (p. 176). 

The conveyance and grant to the United States was 
unquestionably for a specific purpose and limited and re- 
stricted to use and occupancy “ for office and storage purposes 
in connection with the work of river and harbor improve- 
ment”. It is a well settled principle that nothing passes 
by a grant except that which is granted in clear and explicit 
terms, and such grant cannot be extended by implication 
to matters and uses not definitely and specifically set out in 
the grant. Coosaw Mining Co. v. South Carolina, 144 U.S. 
550, 551; Caty of Louisville v. Lowsville Ry. Co., 281 Fed. 
3538. The only right of the United States in this parcel of 
land, no matter what the title may be considered to be, nor 
what may be the form of the conveyance or grant, is to 
occupy and use for this particular purpose. Under such 
conditions the deed ordinarily operates as a conveyance of 
the easement and not of the fee. 18 C.J. 7385; Robinson v. 
Missisquoi R.A. Co., 59 Vt. 426; Allen, Adm’r. v. Wabash 
& St. Lows Ky. Co., 84 Mo. 646, 651, 652. 

An abandonment or failure to use for the purposes granted, 
whether construed as a license, privilege or easement, gives 
the grantor the right to forfeit and revoke. Such forfeiture 
is not automatic but may be made upon the election of the 
grantor to declare such forfeiture. 14 Op. 480, 444; 16 Op. 
250, 252; United States v. Northern Pacifie Ry. Co., 177 
US. 485, 441. 

Construing the language in the deed referred to and in 
the legislative Act and the ordinary understanding and 
acceptation of the terms employed, it cannot be said that 
operating a garage in carrying out the functions of the 
United States Coast Guard, or housing its equipment, is 
“ for office and storage purposes in connection with the work 
of river and harbor improvement”. The use of a part for 
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purposes not within the conveyance and grant is as violative 
of the grant as the use of the whole. It is a question of the 
power and not its partial or entire exercise. 

Considering your question from a strictly legal stand- 
point I am of the opinion that the grant in question as con- 
tained within the deed of conveyance and the legislative 
Act, in so far as its real nature and effect are concerned, is a 
grant of an easement—a grant only to occupy and use for 
a specific purpose. A violation thereof vests in the grant- 
ing power the right to declare a forfeiture and such viola- 
tion therefore would jeopardize the title of the United 
States. 

There is enclosed herewith a copy of a memorandum upon 
the questions involved which was prepared in the Public 
Lands Division of this Department. 

As requested by you the enclosures, except the copy of the 
opinion of The Judge Advocate General, transmitted with 
your letter are returned herewith. 

Respectfully, 
HOMER CUMMINGS. 


To the SECRETARY OF W4npR. 





NATIONAL BANKING ASSOCIATIONS—LEGALITY OF THE 
PROPOSED ISSUANCE OF PREFERRED STOCK 


The proposed issuance of preferred stock by certain national banking 
associations, to be sold to present stockholders‘at a premium and to 
be redeemable at the price at which actually sold, the premium to be 
applied to the elimination of losses in order to place the banks on a 
sound basis, is authorized by the Bank Conservation Act of March 
9, 1933 (48 Stat. 2, 5). 

Under section 302 (b) of the Bank Conservation Act, supra, holders 
of such preferred stock, in event the association should be placed in 
voluntary liquidation or a conservator or receiver should be ap- 
pointed, would be entitled to payment of the par value of the pre- 
ferred stock plus all accumulated dividends, and nothing more. 


DEPARTMENT OF JUSTICE, 
November 25, 19383. 
Srr: I have the honor to comply with your request of 
November 6th for my opinion concerning the legality of the 
proposed issuance of preferred stock by certain national 
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banking associations, to be sold to present stockholders at 
a premium and to be redeemable at the price at which 
actually sold, the premium to be applied to the elimination 
of losses in order to place the banks on a sound basis. 

The applicable statutory provisions are the following sec- 
tions of the Act of March 9, 1933, entitled “An Act to pro- 
vide relief in the existing national emergency in banking, 
and for other purposes ”: 

“Sec. 301. Notwithstanding any other provision of law, 
any national banking association may, with the approval of 
the Comptroller of the Currency and by vote of shareholders 
owning a majority of the stock of such association, upon not 
less than five days’ notice, given by registered mail pursuant 
to action taken by its board of directors, issue preferred stock 
in such amount and with such par value as shall be approved 
by said Comptroller, and make such amendments to its arti- 
cles of association as may be necessary for this purpose; but, 
in the case of any newly organized national banking asso- 
ciation which has not yet issued common stock, the require- 
ment of notice to and vote of shareholders shall not apply. 
No issue of preferred stock shall be valid until the par value 
of all stock so issued shall be paid in. 

“ Sec. 302. (a) The holders of such preferred stock shall 
be entitled to cumulative dividends at a rate not exceeding 
6 per centum per annum, but shall not be held individually 
responsible as such holders for any debts, contracts, or 
engagements of such associations and shall not be liable for 
assessments to restore impairments in the capital of such 
association as now provided by law with reference to holders 
of common stock. Notwithstanding any other provision of 
law, the holders of such preferred stock shall have such vot- 
ing rights, and such stock shall be subject to retirement in 
such manner and on such terms and conditions, as may be 
provided in the articles of association with the approval of 
the Comptroller of the Currency. 

“(b) No dividends shall be declared or paid on common 
stock until the cumulative dividends on the preferred stock 
shall have been paid in full; and, if the association is placed 
in voluntary liquidation or a conservator or a receiver is 
appointed therefor, no payments shall be made to the holders 
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of the common stock until the holders of the preferred stock 
shall have been paid in full the par value of such stock plus 
all accumulated dividends” (48 Stat. 5). 

It is only an ordinary incident of the issuance of stock 
that it be sold at a premium if such a premium can be 
realized. If it is sold at a premium, a provision for its 
retirement at par plus such premium would, in my opinion, 
reasonably come within the statutory provision concerning 
its retirement “in such manner and on such terms and con- 
ditions as may be provided in the articles of association with 
the approval of the Comptroller of the Currency.” 

Answering your further inquiry, as to the rights of such 
preferred stockholders in event the association should be 
placed in voluntary liquidation or a conservator or receiver 
should be appointed, the statute clearly provides for pay- 
ment of the par value of the preferred stock plus all accumu- 
lated dividends, and nothing more. If we should concede the 
possibility that a court might award to preferred stock- 
holders who had contributed substantial premiums some 
further amount, perhaps upon equitable considerations, that 
is nevertheless a possibility which we can neither definitely 
foresee nor properly take into account when now interpret- 
ing the statute. 

Respectfully, 
HOMER CUMMINGS. 


To the SECRETARY OF THE TREASURY. 





APPLICATION OF THE NATIONAL INDUSTRIAL RECOVERY 
ACT TO THE PHILIPPINE ISLANDS 


The National Industrial Recovery Act (48 Stat. 195), is not applicable 
to the Philippine Islands, insofar as it prescribes the formulation, 
approval, and enforcement of codes of fair competition, but articles 
brought into continental United States from the Philippine Islands 
are subject to the provisions of section 3 (e) of that Act concerning 
articles ‘‘imported into the United States’’ in such manner or in 
such circumstances ‘‘as to render ineffective or seriously to endanger 
the maintenance of any code or agreement.”’ 
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DEPARTMENT OF JUSTICE, 
December 2, 19383. 

Sir: I have the honor to refer to your letter of Novem- 
ber 20th, requesting my opinion as to whether the National 
Industrial Recovery Act (48 Stat. 195, approved J une 16, 
1933) applies to the Philippine Islands. 

Section 1 of the Act asserts a policy “to remove obstruc- 
tions to the free flow of interstate and foreign commerce.” 
Section 3 provides for the formulation of “codes of fair 
competition ” and forbids violations of code standards “ 
any transaction in or affecting interstate or foreign com- 
merce.” Section 7 (d) defines “interstate and foreign com- 
merce” as including, unless otherwise indicated— 


“trade or commerce among the several States and with for- 
elon nations, or between the District of Columbia or any 
Territory of the United States and any State, Territory, or 
foreign nation, or between any insular possessions or other 
places under the jurisdiction of the United States, or between 
any such possession or place and any State or Territory of 
the United States or the District of Columbia or any for- 
eign nation, or within the District of Columbia or any Ter- 
ritory or any insular possession or other place under the 
jurisdiction of the United States.” [Italics supplied.] 
Section 3 (e) provides, in part, as follows: 


“On his own motion, or if any labor organization, or any 
trade or industrial organization, association, or group, which 
has complied with the provisions of this title, shall make 
complaint to the President that any article or articles are 
being zmported into the United States in substantial quan- 
tities or increasing ratio to domestic production of any com- 
petitive article or articles and on such terms or under such 
conditions as to render ineffective or seriously to endanger 
the maintenance of any code or agreement under this title, 
the President may cause an immediate investigation to be 
made by the United States Tariff Commission, which shall 
give precedence to investigations under this subsection, and 
if, after such investigation and such public notice and hear- 
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ing as he shall specify, the President shall find the existence 
of such facts, he shall, in order to effectuate the policy of 
this title, direct that the article or articles concerned shall 
be permitted entry into the United States only upon such 
terms and conditions and subject to the payment of such 
fees and to such limitations in the total quantity which may 
be imported (in the course of any specified period or periods) 
as he shall find it necessary to prescribe in order that the 
entry thereof shall not render or tend to render ineffective 
any code or agreement made under this title. * * * 
[Italics supplied. ] 

You state that the question has arisen particularly because 
of representations by proponents of a proposed code for the 
cordage and twine industry that “it is impossible for them 
to install proper labor conditions for employees in the con- 
tinental United States” and at the same time meet compe- 
tition from the Philippine Islands in view of the labor con- 
ditions prevailing there. 

You apparently assume that section 3 (e) applies only to 
“imports ” from foreign countries and, therefore, does not 
extend to articles brought into continental United States 
from the Philippine Islands, but I take this to be only a 
corollary of the conclusion reached by your legal staff that 
the code provisions of the Act do apply to the Philippine - 
Islands, for the two questions are not entirely separable. 
The Legal Division of the Agricultural Adjustment Admin- 
istration, as appears from memoranda submitted to me, has 
concluded that section 3 (e) does apply and that the code 
provisions do not apply. The Judge Advocate General of 
the Army, likewise, has concluded that the code provisions 
are not applicable in the Philippine Islands and, while he 
has not so stated in express language, his treatment of the 
subject indicates an assumption that section 3 (e) is 
applicable. 

The Act of August 29, 1916, c. 416, 39 Stat. 545, 547, sec- 
tion 5 (U.S.C., Title 48, Sec. 1003) provided: 

“That the statutory laws of the United States hereafter 
enacted shall not apply to the Philippine Islands, except 
when they specifically so provide, or it is so provided in 
this Act.” 
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There is no clear statement in the National Industrial 
Recovery Act that the code provisions thereof shall apply 
in the Philippine Islands. Your Legal Research Division 
has relied upon the words of the statutory definition of 
“interstate and foreign commerce” as including trade or 
commerce “ within * *. * any insular possession or other 
place under the jurisdiction of the United States ”, but this 
will not suffice in view of the precedents and practice. 

The Narcotic Drugs Import and Export Act, which defined 
its geographical application as including “ the United States 
or any territory under its control or jurisdiction ”, was con- 
sidered by the Attorney General in an opinion of October 17, 
1925 (34 Op. 550, 551), and the conclusion reached that “ while 
ordinarily such language might be construed as embracing 
the United States and all of its possessions, such interpre- 
tation is not permissible when the language is measured by 
the test laid down in the Act of August 29, 1916.” The prin- 
ciple is further illustrated by an opinion of July 28, 1927, 
(85 Op. 281, 283) which stated that: “ The National Prohi- 
bition Act although made applicable by its terms to all terri- 
tory subject to the jurisdiction of the United States in sub- 
stantially the language of the Eighteenth Amendment is not 
in force in the Philippine Islands * * *.” 

Considering, on the other hand, the question of application 
or non-application of section 3 (e), it is important to note 
that the Tariff Act of 1930 (46 Stat. 590, 685), specifically 
provides that the duties therein levied “upon all articles 
when imported from any foreign country into the United 
States ” shall also be collected and paid “upon all articles 
coming into the United States from the Philippine Islands ”, 
with some express exceptions which do not affect the prin- 
ciple. Goods brought in from the Philippine Islands are 
“imports ”, within the purview of the provision of the tariff 
laws forbidding “ unfair methods of competition and unfair 
acts in the importation of articles into the United States ”, 
and, as such, are subject to exclusion by order of the Presi- 
dent after investigation by the Tariff Commission, as pointed 
out by the Attorney General in an opinion of July 25, 1927 
(35 Op. 278, 281). 
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Considering the foregoing, it is my opinion that the 
National Industrial Recovery Act is not applicable to the 
Philippine Islands, in so far as it prescribes the formulation, 
approval and enforcement of codes of fair competition, but 
that articles brought into continental United States from 
the Philippine Islands are subject to the provisions of sec- 
tion 3 (e) of that Act concerning articles “ imported into the 
United States ” in such manner or in such circumstances “ as 
to render ineffective or seriously toendanger the maintenance 
of any code or agreement.” 


Respectfully, 
HOMER CUMMINGS. 


To the NationaL Recovery ADMINISTRATOR. 





CREATION AND ABOLISHMENT OF CERTAIN POSITIONS 
IN THE DEPARTMENT OF LABOR 


The Office of Commissioner of Immigration is an office of the United 
States in a Constitutional sense, and therefore can be abolished only 
by action of the Congress. 

Such offices were not abolished by the Congress, acting by and through 
the President, under Section 16 of the Act of March 3, 1933 (ch. 212. 
47 Stat. 1489, 1517), and Section 8 of Executive Order No. 6166 of 
June 10, 1933. 

The Secretary of Labor is authorized under Section 22, Title 5 of the 
United States Code, to delegate to the incumbents of positions 
created by the Secretary under Section 43, Title 5 of the United 
States Code, authority involving the exercise of discretion. 


DEPARTMENT OF JUSTICE, 
December 8, 1938. 


Sir: Pursuant to Executive Order No. 6247 of August 10, 
19338, there is transmitted herewith a redraft of a proposed 
Executive order prepared in the Department of Labor and 
submitted by the Director of the Budget, amending Sched- 
ule A, Subdivision XIII, of the Civil Service Rules, so as 
to except from civil service examination six positions in the 
Department of Labor, each to be filled by a “ District Com- 
missioner of Immigration and Naturalization”, to be 
appointed by the Secretary of Labor. 

These new positions, with additional duties, are in- 
tended to take the place of eight positions formerly filled 
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by a “Commissioner of Immigration”, appointed by the 
President by and with the advice and consent of the Senate, 
which, it is stated, have been abolished by the Secretary of 
Labor. 

The new positions of “ District Commissioner of Immigra- 
tion and Naturalization” were created by the Secretary 
under the provisions of Section 48, Title 5 of the United 
States Code, which authorize the heads of departments to 
employ in their respective departments such number of 
clerks and other employees of the various classes recog- 
nized by the Personnel Classification Act as may be appro- 
priated for by Congress from year to year, subject, of course, 
to the provisions of the so-called Economy Act, as amended, 
which require Presidential approval as a prerequisite to the 
creation of new positions. 

The question arises as to whether the Secretary is author- 
ized to create these new positions insofar as they are in- 
tended to take the place of the positions of “ Commissioner 
of Immigration.” This would seem to depend upon whether 
the latter are positions under Section 48, Title 5 of the 
United States Code, supra, or are “ offices ”, the incumbents 
of which are “ officers ” of the United States in a Constitu- 
tional sense. If the former, the Secretary is authorized to 
abolish such “ positions ”; if the latter, they can be abolished 
only by Congress. 

If these “ positions” have not been abolished directly by 
Congress, or by the latter acting by and through the Presi- 
dent under the Reorganization Statute (Sec. 16, Act of 
March 3, 19338, ch. 212, 47 Stat. 1489, 1517), a further 
question arises as to whether the Secretary may delegate 
to and require the incumbents of the new positions of “ Dis- 
trict Commissioner of Immigration and Naturalization ” to 
perform the duties now performed by “Commissioners of 
Immigration.” ‘The answer to this question depends upon 
whether the duties of “ Commissioners of Immigration ” are 
defined by statute, or whether such “ officers ” are authorized 
to assist the Secretary of Labor in the performance of such 
duties of the Department of Labor as may be delegated to 
them by the Secretary. 

The view of the Secretary of Labor as reflected in her 
letter of November 8, 1933, requesting the President to 
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promulgate the proposed order, is that since the positions 
of “ Commissioner of Immigration ” were apparently created 
under Section 169 of the Revised Statutes (U.S.C., Title 5, 
Sec. 43), and the duties thereof are not specifically defined 
by statute, such positions are not “ offices” but non-statu- 
tory positions, notwithstanding that Section 1 of the Act of 
August 18, 1894 (ch. 301, 28 Stat. 372, 391; U.S.C., Title 8, 
Sec. 107), requires appointments to such positions to be made 
only by the President by and with the advice and consent of 
the Senate. 

It is believed that regardless of the manner in which the 
positions of “ Commissioner of Immigration ” were created 
and by which appointments to such positions were made 
prior to the Act of August 18, 1894, supra, that Act recog- 
nizes and establishes such positions as “offices” and the 
incumbents thereof as “ officers” of the United States in a 
Constitutional sense, authorized to assist the Secretary of 
Labor in the performance of such duties of the Labor 
Department as may be delegated to them by the Secretary. 
The latter is, therefore, not authorized to abolish the 
“ offices ” of “ Commissioner of Immigration.” 

It is further believed that such “ offices” were not abol- 
ished by the provisions (Sec. 14) of Executive Order No. 
6166 of June 10, 1983, which consolidated the Bureaus of 
Immigration and Naturalization of the Department of 
Labor, in an Immigration and Naturalization Service of 
the Department of Labor. In this connection, attention is 
invited to the decision of July 27, 1933, No. A-50110, in 
which the Comptroller General advised the Secretary of 
the Treasury that the positions of Commissioner of Internal 
Revenue, Assistant to the Commissioner of Internal Rev- 
enue, Special Deputy Commissioner of Internal Revenue, 
Commissioner of Industrial Alcohol and others, were not 
abolished by the provisions (Sec. 8) of Executive Order 
No. 6166, which consolidated the Bureaus of Internal Rev- 
enue and Industrial Alcohol of the Treasury Department 
in a Division of Internal Revenue, stating: 

‘“ Under the provisions of section 19 of the Executive 
Order the existing two organizations or bureaus in the 
Treasury Department are abolished, but this does not neces- 
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sarily abolish the offices or positions thereunder. In the 
absence of a provision in the Executive order so directing, 
it is not to be implied that any particular office or position 
under an organization or agency transferred to or consoli- 
dated with another organization or agency is automatically 
abolished by the Executive order.” 

While the “ offices ” of “ Commissioner of Immigration ” 
can be abolished only by direct action of Congress, or by 
the latter acting by and through the President under the 
so-called Reorganization Statute, supra, and such “ offices ” 
have not in fact been abolished by either method, it is 
believed that the Secretary of Labor may create the new 
positions of “ District Commissioner of Immigration and 
Naturalization” for the performance of the “ additional 
duties ” referred to in the second paragraph of this letter, 
and then by regulations under Section 22, Title 5, United 
States Code, which provides: 

“The head of each department is authorized to —s 
regulations, not inconsistent with law, for the government 
of his department, the conduct of its officers and clerks, the 
distribution and performance of its business, and the cus- 
tody, use, and preservation of the records, papers, and 
property appertaining to it.” 
delegate to and require “ District Commissioners of Immi- 
gration and Naturalization ” to perform the duties now per- 
formed by “ Commissioners of Immigration.” 

While the Civil Service Commission might not be willing 
to allocate the new positions to their present classification as 
long as the only duties attached thereto are the “ additional 
duties”, such positions could be given the classification 
which the Civil Service Commission believes is warranted 
by such “additional duties.” The Secretary could then 
delegate to the incumbents of such positions the duties now 
performed by “Commissioners of Immigration” and the 
positions could then be reallocated by the Civil Service 
Commission to their present classification. This procedure 
is believed to be unnecessary, however, in view of the fact 
that the positions have already been created and approved 
by the Civil Service Commission. The requirements would 
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seem to be satisfied if and when the Secretary, by regula- 
tions under Section 22, Title 5, U.S.C., supra, delegates to 
the incumbents of the new positions the duties now per- 
formed by “ Commissioners of Immigration.” 

In view of the conclusion reached, I have eliminated from 
the draft of the proposed order submitted by the Director 
of the Budget, the reference therein regarding the abolition 
of the so-called positions of “Commissioner of Immigra- 
tion” and the creation in their stead of the positions of 
“ District Commissioner of Immigration and Naturaliza- 
tion ”, thereby limiting the language of the proposed order 
to the purpose thereof, which is to except the latter posi- 
tions from examination under the Civil Service Rules. 

The revised draft has my approval as to form and legality. 

Respectfully, 
HOMER CUMMINGS. 


To the SECRETARY OF STATE. 





MEMBERS OF CONGRESS—CONTRACTS UNDER AGRICUL- 
TURAL ADJUSTMENT ACT AND NATIONAL RECOVERY 
ACT 


The Attorney General advises that, until and unless it shall be other- 
wise provided by statute, the Secretary of Agriculture refrain from 
entering into the contracts or agreements contemplated by section 8 
of the Agricultural Adjustment Act (48 Stat. 34), and section 4 of 
the National Industrial Recovery Act (48 Stat. 197), with members 
of Congress who are also engaged in agriculture, trade or industry 
or are interested as land owners or lien holders. 


DEPARTMENT OF JUSTICE, 


December 16, 1933. 


Srr: I have the honor to refer to your letter of November 
20th, requesting my opinion as to the legality of entering 
into the contracts or agreements contemplated by section 
8 of the Agricultural Adjustment Act (approved May 12, 
1933, 48 Stat. 34) and section 4 of the National Industrial 
Recovery Act (approved June 16, 1933, 48 Stat. 197) with 
members of Congress who are also engaged in agriculture, 
trade or industry or are interested as land owners or len 


holders. 
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The pertinent statutory provisions are copied below. 

Agricultural Adjustment Act: 

“Sec. 8. In order to effectuate the declared policy, the 
Secretary of Agriculture shall have power— 

“ (1) To provide for reduction in the acreage or reduction 
in the production for market, or both, of any basic agri- 
cultural commodity, through agreements with producers or 
by other voluntary methods, and to provide for rental or 
benefit payments in connection therewith or upon that part 
of the production of any basic agricultural commodity re- 
quired for domestic consumption, in such amounts as the 
Secretary deems fair and reasonable, to be paid out of any 
moneys available for such payments. Under regulations of 
the Secretary of Agriculture requiring adequate facilities 
for the storage of any nonperishable agricultural commodity 
on the farm, inspection and measurement of any such com- 
modity so stored, and the locking and sealing thereof, and 
such other regulations as may be prescribed by the Secretary 
of Agriculture for the protection of such commodity and for 
the marketing thereof, a reasonable percentage of any bene- 
fit payment may be advanced on any such commodity so 
stored. In any such case, such deduction may be made from 
the amount of the benefit payment as the Secretary of Agri- 
culture determines will reasonably compensate for the cost 
of inspection and sealing, but no deduction may be made for 
interest. 

“(2) To enter into marketing agreements with process- 
ors, associations of producers, and others engaged in the 
handling, in the current of interstate or foreign commerce 
of any agricultural commodity or product thereof, after due 
notice and opportunity for hearing to interested parties. 
The making of any such agreement shall not be held to be 
in violation of any of the antitrust laws of the United States, 
and any such agreement shall be deemed to be lawful: Pro- 
vided, That no such agreement shall remain in force after 
the termination of this Act. For the purpose of carrying 
out any such agreement the parties thereto shall be eligible 
for loans from the Reconstruction Finance Corporation 
under section 5 of the Reconstruction Finance Corporation 
Act. Such loans shall not be in excess of such amounts 
us may be authorized by the agreements.” 
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National Industrial Recovery Act: | 

“Sec. 4. (a) The President is authorized to enter into 
agreements with, and to approve voluntary agreements be- 
tween and among, persons engaged in a trade or industry, 
labor organizations, and trade or industrial organizations, 
associations, or groups, relating to any trade or industry, 
if in his judgment such agreements will aid in effectuating 
the policy of this title with respect to transactions in or 
affecting interstate or foreign commerce, and will be con- 
sistent with the requirements of clause (2) of subsection 
(a) of section 3 for a code of fair competition.” 

Sections 114, 115 and 116 of the Criminal Code (U.8.C., 
Title 18, Sec. 204-206), concerning the making of contracts 
or agreements with members ‘of Congress, read as follows: 

“Src. 114. Whoever, being elected or appointed a Mem- 
ber of or Delegate to Congress, or a Resident Commissioner, 
shall, after his election or appointment and either before 
or after he has qualified, and during his continuance in office, 
directly or indirectly, himself, or by any other person in 
trust for him, or for his use or benefit, or on his account. 
undertake, execute, hold, or enjoy, in whole or in part, any 
contract or agreement, made or entered into in behalf of the 
United States by any officer or person authorized to make 
contracts on its behalf, shall be fined not more than three 
thousand dollars. All contracts or agreements made in 
violation of this section shall be void; and whenever any 
sum of money is advanced by the United States, in con- 
sideration of any such contract or agreement, it shall 
forthwith be repaid; and in case of failure or refusal to 
repay the same when demanded by the proper officer of the 
department under whose authority such contract or agree- 
ment shall have been made or entered into, suit shall at once 
be brought against the person so failing or refusing and 
his sureties, for the recovery of the money so advanced. 

“Sec. 115. Whoever, being an officer of the United 
States, shall on behalf of the United States, directly or 
indirectly make or enter into any contract, bargain, or agree- 
ment, in writing or otherwise, with any Member of or Dele- 
gate to Congress, or any Resident Commissioner, after his 
election or appointment as such Member, Delegate, or Res- 
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ident Commissioner, and either before or after he has qual- 
ified, and during his continuance in office, shall be fined not 
more than three thousand dollars. 

“Src. 116. Nothing contained in the two preceding sec- 
tions shall extend, or be construed to extend, to any contract 
or agreement made or entered into, or accepted, by any in- 
corporated company, where such contract or agreement is 
made for the general benefit of such incorporation or com- 
pany; nor to the purchase or sale of bills of exchange or 
other property by any Member of or Delegate to Congress, 
or Resident Commissioner, where the same are ready for 
delivery, and payment therefor is made, at the time of 
making or entering into the contract or agreement.” 

The foregoing provisions of the Criminal Code originated 
in the Act of April 21, 1808 (c. 42, 2 Stat. 484). Attorney 
General Legare (4 Op. 47) interpreted them as not forbid- 
ding a contract with a partnership which included a Con- 
eressman when he (the Congressman) specifically waived 
any beneficial interest. Attorney General Rodney (5 Op. 
697) held that the statute did not invalidate a contract made 
with a private citizen who subsequently became a member 
of Congress. Attorney General Garland (18 Op. 286) con- 
cluded that the statute did not disqualify a member of Con- 
gress to become a surety on a contractor’s bond. 

Nevertheless, a United States Senator, who professed to 
rely upon Attorney General Rodney’s opinion, was prose- 
cuted in connection with a lease to the United States exe- 
cuted by him at a time previous to his election to the Senate, 
the indictment charging that subsequent to such election he — 
did “hold and enjoy ” the said contract contrary to the 
statute. United States v. Dietrich, 126 Fed. 671, 673, 676. 
A demurrer to the indictment was overruled upon grounds 
indicated in the following excerpt from the opinion, written 
by Judge Van Devanter: 

“We think it is entirely clear that the purpose and effect 
of this legislation is to absolutely inhibit all contractual 
relations with the United States upon the part of any 
member of or delegate to Congress through ‘ any contract 
or agreement made or entered into in behalf of the United 
States, by any officer or person authorized to make con- 
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tracts on behalf of the United States,’ save in the instances 
specifically excepted by section 3740. * * * It plainly 
includes ‘ any contract or agreement,’ no matter how fairly 
obtained or held, how reasonable in its terms, or how ad- 
vantageous to the United States. * * * The purpose 
of the statute is to effectually close the door to the tempta- 
tion which is incident to contractual relations between the 
government and members of Congress. * * * 

“The construction of a doubtful or ambiguous statute 
by the Attorney General in the discharge of his duty to 
render opinions upon questions of law arising in the ad- 
ministration of any of the executive departments is always 
entitled to respectful consideration, and where that construc- 
tion is acted upon for a long time by those charged with 
the duty of executing the statute it ought not to be over- 
ruled without cogent reasons. * * * But this rule is 
not applicable to statutes which are plain and unambiguous.” 

Subsequently, Attorney General Bonaparte (26 Op. 537, 
540) concluded that the statute forbade certain contemplated 
“agreements for the purchase of lands, for water rentals, for 
conveyance of water rights, and similar instruments, con- 
tractual in form, relating to the adjustment of vested water 
rights, executed in behalf of the United States by some 
officer of the Reclamation Service for purposes within the 
purview of the Reclamation Act (32 Stat. 388),” making 
the following pertinent observations: 

“From the nature of the contract transmitted with your 
note it is manifest that in case a person with whom it is 
desired to make such contract 1s a Member of, or Delegate 
to, Congress, it would interfere with the carrying out of 
what is contemplated by the reclamation act referred to, if he 
could not enter into such contract, when willing to do so; 
and that it would be to the advantage of the Government 
to be permitted to make such Member the same kind of 
contract that it makes with any other person in aid of such 
reclamation project. And it may well be thought as it is 
urged here, that Congress did not intend that these sections 
should operate to prohibit such contracts as these, and that, 
had the attention of Congress been called to this, it would 
have modified these sections as to their application to the 
reclamation act. 
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“ But in dealing with a statute fairly plain in its mean- 
ing, such considerations have no place; and in such cases 
the legislative intent, even if it were susceptible of legal 
ascertainment, cuts little figure except as it 1s expressed in 
legislative enactments, and when so expressed the legal 
meaning of what is said must be taken to express the legis- 
lative intent, wherever that intent is material.” 

I cannot doubt that it is a duty of members of Congress, 
no less than of other citizens, to cooperate in the carrying 
out of the recovery plans enacted in the Agricultural Ad- 
justment Act and the National Industrial Recovery Act; 
and it is truly an anomaly if one statute penalizes the doing 
of that which under another statute is a duty. Certainly 
there is no turpitude involved in the mere making of the 
prescribed agreements under such circumstances. 

Nevertheless, to the extent that they contemplate payment 
of compensation by the United States, it may well be that 
they are not distinguishable from others as providing oppor- 
tunity for evil. As pointed out by Judge Van Devanter, 
and further illustrated by the opinion of Attorney General 
Bonaparte, particular contracts are not forbidden because 
vicious, nor permitted because good, advantageous or even 
essential to the furtherance of a public interest. The conclu- 
sion was that all contracts or agreements, save as specified in 
the Act, are prohibited and that the statute, being unam- 
biguous, is not subject to a construction which might narrow 
its application. 

You state that some contracts with Congressmen for re- 
duction of cotton acreage have already been executed, 
through oversight or inadvertance, but that you have deemed 
it advisable to withold payment of compensation thereunder 
pending direction by Congress. I approve your conclusion 
in this respect. I also perceive no objection to the execution 
by Congressmen, who have heretofore entered into the con- 
tracts, of a waiver of compensation or a renunciation of com- 
pensation, in language such as you suggest, although the 
legal effect thereof would not be clear if the contracts were 
considered as within the statutory inhibition. 

In conclusion, I must advise that you refrain from enter- 
ing into further contracts or agreements of any kind with 
members of Congress until and unless it shall be otherwise 
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provided by statute. Indeed, it is quite improbable that 
members of Congress would execute such contracts, except 
through inadvertance or oversight, in view of the penal 
statute and the broad scope which has heretofore been at- 
tributed to it, even though it should now be administratively 
concluded that the contracts are permitted. 
Respectfully, 
HOMER CUMMINGS. 


To the SEcRETARY oF AGRICULTURE. 


ADMISSION OF ALIENS UNDER PUBLIC CHARGE BONDS 


The Secretary of Labor is authorized to accept in advance of an alien’s 
arrival in this country a public charge bond as provided in section 21 
of the Immigration Act of 1917 (39 Stat. 891). 

The Secretary of Labor is not required to consider applications of aliens 
for admission under section 21 of the Immigration Act of 1917, supra, 
in their chronological order, but she may, in the exercise of her dis- 
cretion, select them upon the bases of such considerations as sepa- 
ration of members of a family, vocational aptitude of the applicant, 
and subjection to political or religious persecution. 

The Secretary of Labor is authorized to recommend to the Secretary of 
State for his action under section 24 of the Immigration Act of 1924 
(43 Stat. 166), the proposed regulation, herein set forth, forbidding | 
a consular officer to refuse a visa to an alien on the ground that he is 
likely to become a public charge where the Secretary of Labor has 
accepted a public charge bond in advance of the alien’s arrival in 
this country. 

DEPARTMENT OF JUSTICE, 


December 26, 1933. 


Mapam: I have the honor to respond to your request of 
November 4th for my opinion upon three questions which 
will be stated and discussed herein in the order of their sub- 
mission, 

In approaching their solution it will be helpful to have in 
mind those canons of statutory construction which require 
that statutes be given a sensible interpretation; that stat- 
utes in part materia be treated as parts of a single statute 
and each given effect; that conflicting provisions be harmo- 
nized if possible; that repeals by implication are not favored ; 
and that the statute as enacted is to be taken as expressing 
the final legislative intent. Comr. v. Gottlieb et al., 265 U.S. 
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810, 312; Cheung Sum Shee v. Nagle, 268 U.S. 336, 345, 346; 
United States v. Louis. &d Nash. R.R. Co., 235 U.S. 314, 
825-326; Caminetti v. United States, 242 U.S. 470, 490; 
Hellmich v. Hellman, 276 U.S. 238, 236-237; General Motors 
Corp. v. United States, 286 U.S. 49, 61-62; United States v. 
Ryan, 284 U.S. 167, 175; Iglehart v. Iglehart, 204 US. 478, 
484-485. 

Turning now to the questions you submit, your first 
inquires— 

“Ts the Secretary of Labor authorized to accept in ad- 
vance of an alien’s arrival in this country the sort of public 
charge bond provided for in section 21 of the Immigration 
Act of 1917, 89 Stat. 891, 8 U.S.C. § 158? ” 

Your authority with respect to taking the above described 
so-called public charge bonds, rests upon the provisions of 
section 21 of the Immigration Act of 1917, 39 Stat. 891 
(U.S.C. Title 8, Sec. 158). That section reads as follows: 

“That any alien liable to be excluded because likely to 
become a public charge or because of physical disability 
other than tuberculosis in any form or a loathsome or danger- 
ous contagious disease may, if otherwise admissible, never- 
theless be admitted in the discretion of the Secretary of 
Labor upon the giving of a suitable and proper bond or 
undertaking, approved by said Secretary, in such amount 
and containing such conditions as he may prescribe, to the 
United States and to all States, Territories, counties, towns, 
municipalities, and districts thereof, holding the United 
States and all States, Territories, counties, towns, munici- 
palities, and districts thereof harmless against such alien 
becoming a public charge. In leu of such bond, such alien 
may deposit in cash with the Secretary of Labor such amount 
as the Secretary of Labor may require, which amount shall 
be deposited by said Secretary in the United States Postal 
Savings Bank, a receipt therefor to be given the person 
furnishing said sum showing the fact and object of its re- 
ceipt and such other information as said Secretary may 
deem advisable. All accruing interest on said deposit dur- 
ing the time same shall be held in the United States Postal 
Savings Bank shall be paid to the person furnishing the 
sum for deposit. In the event of such alien becoming a 
public charge, the Secretary of Labor shall dispose of said 
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deposit in the same manner as if same had been collected 
under a bond as provided in this section. In the event of the 
permanent departure from the United States, the natural- 
ization, or the death of such alien, the said sum shall be 
returned to the person by whom furnished, or to his legal 
representatives. The admission of such alien shall be a 
consideration for the giving of such bond, undertaking, or 
cash deposit. Suit may be brought thereon in the name and 
by the proper law officers either of the United States Gov- 
ernment or of any State, Territory, District, county, town, 
or municipality in which such alien becomes a public charge.” 

In the excellent memorandum prepared by your Solicitor 
and which you transmitted with your letter, it is pointed out 
that there is no judicial or other opinion that directly solves 
your first question. Analyzing the section in question, it is 
plain that it does not by any specific language undertake 
to require that an alien applying to you for admission under 
a public charge bond, must, before making such application, 
migrate to our shores. If the statute had authorized the 
giving of a bond after admission into this country, there 
would be at least a measure of merit in the contention which, 
it is indicated, has been urged upon you that no power to 
take a bond exists until after the alien’s arrival in this 
country, but an examination of the section under discussion 
reveals that admission is authorized only after, not prior 
to the giving of the bond. That being so, unless there is 
a definite provision to the contrary to be found in some 
other portion of the Immigration Laws, a point to be here- 
after discussed, the conclusion would seem to be inescapable 
that the reasonable and sensible interpretation of section 21, 
supra, would permit the exercise of your discretion to admit 
under bond, prior to the alien’s actual arrival in this coun- 
try. (18 Op. 500.) Indeed, such construction of section 
21 brings it into accord with the provisions of sections 8 and 
9 of the 1917 Act, imposing upon transportation companies 
the duty of determining the qualifications to enter of various 
classes of aliens they intend to transport to the United 
States; your power under section 23 to issue instructions for 
protecting the United States and aliens against loss on ac- 
count of the latter’s migration, and to provide for the detail 
to foreign immigration service, immigration and medical 
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officers; and likewise your power under the same section to 
make such rules and regulations as you deem best calcu- 
lated for carrying out the provisions of the Act. Running 
through the whole of the 1917 Act, is the legislative purpose 
to prevent migration to our shores of aliens not fully quali- 
fied to enter. It would require more specific language than 
is contained in section 21, supra, to justify the conclusion 
that the discretionary power therein conferred upon you, 
could not be exercised until the public charge alien, who 
primarily falls within the excluded classes, had migrated to 
our shores. It is highly desirable that he should not make 
the trip with its incidents of cost to him and the United 
States, unless you determine in advance of his coming 
whether you will admit under bond pursuant to section 21, 
supra. 

But it has been suggested that section 2 (f) of the Act 
of May 26, 1924, 43 Stat. 153 (U.S.C. title 8, sec. 203) was 
intended to set up a new scheme for the examination of 
aliens abroad for the purpose of determining their qualli- 
fications to enter the United States; that under such new 
plan the American consuls were constituted the sole tri- 
bunal to determine the alien’s qualifications, and that such 
power of the consul is inconsistent with any attempted ex- 
ercise by you prior to the alien’s migration to our shores, of 
your discretionary power to admit under bond aliens likely 
to become public charges. The section of the 1924 Act 
which is supposed to work such conflicting result, viz., 2 (f), 
reads as follows: 

“No immigration visa shall be issued to an immigrant 
if it appears to the consular officer, from statements in 
the application, or in the papers submitted therewith, that 
the immigrant is inadmissible to the United States under 
the immigration laws, nor shall such immigration visa be 
issued if the application fails to comply with the provisions 
of this Act, nor shall such immigration visa be issued if the 
consular officer knows or has reason to believe that the 
immigrant is inadmissible to the United States under the 
immigration laws.” 

That no such finality was intended to attach to the action 
of the Consul as would preclude the exercise of the para- 
mount authority over the admission of aliens conferred upon 


378 Admission of Aliens Under Public Charge Bonds 


you by the Immigration Act of 1917, appears to be definitely 
expressed in paragraph (g) of section 2, which immediately 
follows the paragraph above quoted. It reads: 

“ Nothing in this Act shall be construed to entitle an 
immigrant, to whom an immigration visa has been issued, to 
enter the United States, if, upon arrival in the United States, 
he is found to be inadmissible to the United States under 
the immigration laws. The substance of this subdivision 
shall be printed conspicuously upon every immigration visa.” 

Moreover, section 25 of the 1924 Act, declares that the 
provisions of said Act “are in addition to and not in sub- 
stitution for the provisions of the immigration laws, and 
shall be enforced as a part of such laws” (43 Stat. 166). 

Having shown that section 2 (f) of the 1924 Act is not a 
substitute for any provision of the 1917 Act, it only remains 
to consider whether it so necessarily conflicts with the pro- 
visions of section 21 of the 1917 Act conferring power upon 
you to admit under bond, aliens liable to be excluded be- 
cause likely to become public charges, as to require the con- 
clusion that your power must be restricted to aliens who have 
obtained visas and present themselves at one of our immi- 
gration ports of entry, and that such power may not be 
exercised while the alien is abroad. It thus becomes im- 
portant to determine the precise scope of section 2 (f) of 
the 1924 Act. Under that section consuls are authorized 
to refuse visas only if (1) the application papers reveal 
that the alien is inadmissible to the United States under 
the immigration laws, or (2) if the consul otherwise knows 
or has reason to believe that the alien is inadmissible under 
such laws. If in the case of any alien abroad “ liable to be 
excluded because likely to become a public charge”, you © 
have directed pursuant to the power conferred upon you by 
section 21 of the 1917 Act, that he may be admitted upon 
the giving of a bond and such bond is furnished prior to 
the alien’s migration, and that fact is disclosed to the consul 
in the alien’s application for a visa, or otherwise, then ob- 
viously such alien would not fall within any of the grounds 
authorizing refusal of a visa under section 2 (f). Such 
construction does not derogate from the power conferred 
upon the consul, but simply results in the removal of the 
alien’s public charge disqualification, so that when the alien 
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comes to apply to the consul for a visa, he then stands in the 
status of an alien with respect to whom it cannot be said 
that he would be inadmissible under the immigration laws 
because likely to become a public charge. He still remains 
subject to examination by the consul for other possible 
grounds of disqualification under those laws. It must be 
borne in mind that the consul’s function of examination does 
not begin until the alien applies for a visa, and it is the 
alien’s status at that time that conditions the granting or 
withholding of a visa. This construction harmonizes sec- 
tion 2 (f) of the 1924 Act, and section 21 of the 1917 Acct, 
a result fully in accord with the language in which each of 
the sections is framed. A contrary view would mean that 
an alien liable to be excluded because likely to become a pub- 
lic charge, would in every case be refused a visa, and there- 
fore would be denied the privilege of applying to you for 
the exercise of your discretionary power of admission under 
section 21 of the 1917 Act. A similar result would occur 
not only in the case of children under sixteen years of age 
who, under section 3 of the 1917 Act, you are authorized 
to admit in your discretion, but also in the case of aliens 
under the same section who may be relieved from the illit- 
eracy test only if they prove to your satisfaction that they 
are seeking admission to the United States to avoid religious 
persecution. The same thing is true of aliens returning ~ 
after a temporary absence to an unrelinquished domicile of 
seven years, who may be admitted only in your discretion. 
No language employed in section 2 (f) of the 1924 Act would 
justify the abrogation of your discretionary power in either 
of the above instances, or under section 21 of the Act of 1917. 
Yet, as above pointed out, unless your power may he exer- 
cised prior to the alien’s migration, it could not be exer- 
cised at all because of the inability of the alien to obtain a 
visa for the purpose of proceeding to this country. 

Applying the rule that section 2 (f) and section 21, supra, 
must each be given a sensible effect, and brought into accord 
(Ginsberg and Sons v. Popkin, 285 U.S. 204, 208, United 
States v. Ryan, 284 U.S. 167, 175, and United States v. Louis- 
ville and Nashville R.R. Co., 235 U.S. 314, 325-326), I answer 
your first question in the affirmative. 


380 Admission of Aliens Under Public Charge Bonds 


Your second question inquires— 

“Tf so, is the Secretary of Labor required to exercise 
this power in behalf of those aliens whose applications are 
made first, or has the Secretary of Labor discretion to make 
selections regardless of chronological order, and to give 
whatever weight she sees fit to such considerations as separa- 
tion of members of a family, vocational aptitude of the 
applicant, and subjection to political or religious perse- 
cution ?” 

As the power of discretion with respect to public charge 
aliens conferred upon you by section 21 of the 1917 Act, 
supra, is not accompanied by any statutory restrictions, and 
no rights are conferred upon such aliens to compel favorable 
action by you, or the furnishing to them of your reasons for 
refusal of admission, it would inevitably follow that, in the 
exercise of your power, you must necessarily determine the 
order in which you will consider pending applications. It 
is conceivable that certain applications might well present 
circumstances which, in the interest of justice, would re- 
quire their consideration ahead of those filed as of an earlier 
date. The bases of selection stated in your question confirm 
this. Wide latitude must be accorded you in such matters 
of administration. As said in United States v. MacDaniel, 
7 Pet. 1, 18-14: 

<* * * A practical knowledge of the action of any 
one of the great departments of the government, must con- 
vince every person, that the head of a department, in the 
distribution of its duties and responsibilities, 1s often com- 
pelled to exercise his discretion. He is limited in the exer- 
cise of his powers by the law; but it does not follow, that he 
must show statutory provision for everything he does. No 
government could be administered on such principles. To 
attempt to regulate, by law, the minute movements of every 
part of the complicated machinery of government, would 
evince a most unpardonable ignorance on the subject. 
Whilst the great outlines of its movements may be marked 
out, and limitations imposed on the exercise of its powers, 
there are numberless things which must be done, that can 
neither be anticipated nor defined, and which are essential 
to the proper action of the government. * * *” 
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No extended discussion is required to make it clear that 
your indicated bases of selection out of chronological order, 
cannot be said to be additive to the statute. They appear to 
be in aid of its just administration, and therefore valid. 
Maryland Casualty Co. v. United States, 251 U.S. 342, 349; 
United States v. Antikamnia Chemical Co., 231 U.S. 654, 
666-667. No other ground upon which your selections could 
be successfully challenged suggests itself to me; Bartlett v. 
Kane, 16 How. 263, 272; Dak. Cent. Tel. Co. v. South Dakota, 
250 U.S. 163, 184; Chanin v. Williams, 177 Fed. 689, 690; 
Ickowicz v. Day, 18 F. (2d) 962 and 968. Accordingly I 
answer your second question that you are not required to 
consider applications for admission under section 21 of the 
1917 Act, supra, in their chronological order, but may select 
them for consideration upon the bases indicated in your 
second question. 

Your third question inquires— | 

“Is the Secretary of Labor authorized to recommend to 
the Secretary of State a regulation of the following tenor: 
‘Where the Secretary of Labor has accepted in advance of 
an alien’s arrival in this country a public charge bond au- 
thorized by Section 21, of the Immigration Act of 1917, 
a consular officer is not authorized to refuse to issue a visa 
to that alien on the ground that he is likely to become a 
public charge; but this regulation shall not be construed to 
require the issuance of a visa if it appears or if the consular 
officer has reason to believe that the alien is inadmissible to 
the United States for some reason other than the likelihood 
of his becoming a public charge.’ ”’ 

By section 24 of the 1924 Act, supra, it is provided that 
regulations, in so far as they relate to the administration of 
this Act by consular officers, shall be prescribed by the Secre- 
tary of State on your “ recommendation ”. As the proposed 
regulation appears to be in conformity with, and designed 
to give effect to the interpretation hereinabove placed by 
me upon section 2(f) of the 1924 Act, and section 21 of the 
Act of 1917, I unhesitatingly advise that you are authorized 
to recommend said proposed regulation to the Secretary of 
State for his action under section 24 of the 1924 Act. 


Respectiully, HOMER CUMMINGS. 
To the SECRETARY OF LABOR. 
84967 °—36—vol. 37———-28 


382 Time Limit for Loans by R.F.C. 


RECONSTRUCTION FINANCE CORPORATION—TIME LIMIT 
FOR MAKING LOANS 


The authority of the Reconstruction Finance Corporation to make 
loans under the Act of June 10, 1933 (48 Stat. 119), will continue, 
according to the language of that Statute, while the present emergency 
exists or until the Act is proclaimed no longer operative by the Presi- 
dent, and the authority to make loans under the Acts of March 9, | 
1933 (48 Stat. 1), and May 12, 1933 (48 Stat. 31), is subject to no 
definitely expressed time limit nor to any implied time limit of present 
concern save the practical one that would result from exhaustion of 
the funds provided. 


DEPARTMENT OF JUSTICE, 
December 29, 1933. 


sir: I have the honor to comply with your request of 
December 15th for my opinion upon a question submitted by 
the Chairman of the Reconstruction Finance Corporation 
as to the time of expiration of the Corporation’s authority 
to make loans under the emergency legislation of March 9, 
1933 (Pub. No. 1, 48 Stat. 1), May 12, 1933 (Pub. No. 10, 
48 Stat. 31), and June 10, 1933 (Pub. No. 35, 48 Stat. 119), 
providing relief in matters relating to banks, insurance com- 
panies, agriculture, and farm mortgages. 

The question also requires consideration of the provisions 
of the Act of January 22, 1932 (c. 8, 47 Stat. 5), which cre- 
ated the Reconstruction Finance Corporation. The perti- 
nent portions of the several statutes are copied below: 

Act of January 22, 1932: 

“ Sec. 4. The corporation shall have succession for a period 
of ten years from the date of the enactment hereof, unless 
it is sooner dissolved by an Act of Congress. * * *” 

“Sec. 5. To aid in financing agriculture, commerce, and 
industry, including facilitating the exportation of agricul- 
tural and other products the corporation is authorized and 
empowered to make loans upon such terms and conditions 
not inconsistent with this Act as it may determine, to any 
bank, savings bank, trust company, building and loan asso- 
ciation, Insurance company, mortgage loan company, credit 
union, Federal land bank, joint-stock land bank, Federal 
intermediate credit bank, agricultural credit corporation, 
livestock credit corporation, organized under the laws of 
any. State or of the United States. * * * The corporation 
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may make loans under this section at any time prior to the 
expiration of one year from the date of the enactment 
hereof; and the President may from time to time postpone 
such date of expiration for such additional period or periods 
as he may deem necessary, not to exceed two years from the 
date of the enactment hereof. * * *” 

“Src. 13. Upon the expiration of the period of one year 
within which the corporation may make loans, or of any 
extension thereof by the President under the authority of 
this Act, the board of directors of the corporation shall, 
except as otherwise herein specifically authorized, proceed 
to liquidate its assets and wind up its affairs. * * *” 

Act of March 9, 1933: 

“ Sec. 304. If in the opinion of the Secretary of the Treas- 
ury any national banking association or any State bank or 
trust company is in need of funds for capital purposes either 
in connection with the organization or reorgranization of 
such association, State bank or trust company or otherwise, 
he may, with the approval of the President, request the 
Reconstruction Finance Corporation to subscribe for pre- 
ferred stock in such association, State bank or trust com- 
pany, or to make loans secured by such stock as collateral, 
and the Reconstruction Finance Corporation may comply 
with such request. * * * The amount of notes, bonds, 
debentures, and other such obligations which the Recon- 
struction Finance Corporation is authorized and empowered 
to issue and to have outstanding at any one time under 
existing law is hereby increased by an amount sufficient 
to carry out the provisions of this section” (48 Stat. 6). 

Act of May 12, 1933: 

“Src. 27. Any receiver appointed by the Federal Farm 
Loan Board pursuant to section 29 of the Federal Farm 
Loan Act, as amended, or any receiver appointed by a dis- 
trict court of the United States, is authorized, for the pur- 
pose of paying taxes on farm real estate owned by the bank 
or securing the mortgages held by it, with the approval 
of the Farm Loan Commissioner, to borrow from the Re- 
construction Finance Corporation and to issue receiver’s 
certificates against the assets of such bank as security for 
any loan received from the Corporation under this section, 
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and such certificates shall constitute a prior lien on such 
assets. The Reconstruction Finance Corporation is author- 
ized to make loans to such receivers for the purposes of this 
section ” (48 Stat. 45). 

“ Sec. 36. The Reconstruction Finance Corporation is au- 
thorized and empowered to make loans as hereinafter pro- 
vided, in an aggregate amount not exceeding $50,000,000; 
to drainage districts, levee districts, levee and drainage dis- 
tricts, irrigation districts, and similar districts, duly organ- 
ized under the laws of any State, and to political subdivisions 
of States, which prior to the date of enactment of this Act, 
have completed projects devoted chiefly to the improvement 
of lands for agricultural. purposes. Such loans shall be 
made for the purpose of enabling any such district or polit- 
ical subdivision (hereafter referred to as the ‘ borrower ’) 
to reduce and refinance its outstanding indebtedness in- 
curred in connection with any such project, and shall be sub- 
ject to the same terms and conditions as loans made under 
section 5 of the Reconstruction Finance Corporation Act, as 
amended; except that (1) the term of any such loan shall not 
exceed forty years * * *” (48 Stat. 49). 

“Sec. 38. In order to provide funds to carry out the pur- 
poses of this title, the amount of notes, debentures, bonds, or 
other such obligations which the Reconstruction Finance 
Corporation is authorized and empowered under section 9 of ' 
the Reconstruction Finance Corporation Act, as amended, 
to have outstanding at any one time, is hereby increased by 
$300,000,000.” (48 Stat. 50.) 

Act of June 10, 1933 (48 Stat. 119): 

“ That during the continuance of the existing emergency 
heretofore recognized by Public No. 1 of the 73d Congress or 
until this Act shall be declared no longer operative by proc- 
lamation of the President, and notwithstanding any other 
provision of any other law, if, in the opinion of the Secre- 
tary of the Treasury, any insurance company of any State 
of the United States is in need of funds for capital pur- 
poses either in connection with the organization of such 
company or otherwise, he may, with the approval of the 
President, request the Reconstruction Finance Corporation 
to subscribe for preferred stock of any class, exempt from 
assessment or additional hability, in such insurance com- 
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pany, or to make loans secured by such stock as collateral, 
and the Reconstruction Finance Corporation may comply 
with such request. * * * The total face amount of loans 
outstanding, preferred stock subscribed for, and capital 
notes purchased and held by the Reconstruction Finance 
Corporation, under the provisions of this section and sec- 
tion 2, shall not exceed at any one time $50,000,000. * * *” 

On December 8, 19382, President Hoover, exercising the 
authority conferred upon him by the Reconstruction Finance 
Corporation Act, proclaimed— 

“that the Reconstruction Finance Corporation may make 
loans under the provisions of section 5 of said act at any 
time prior to the 22d day of January, 1934.” 

It would seem to be clear that the Corporation can make 
no more loans under the original Reconstruction Finance 
Corporation Act after January 21, 1934; and the express pro- 
vision that it must thereupon proceed to liquidate its assets 
and wind up its affairs has not been modified or repealed 
by any subsequent statutory provision. It is also true that 
some statutes other than those above mentioned have au- 
thorized loans with clear limitation that the authority to 
make them should expire at the end of the two year period 
provided in the original act, although some such statutes 
have indicated an apparent view that the two year period 
will expire a day later than that named in the President’s 
proclamation. For example, the Emergency Relief and 
Construction Act of July 21, 1932, 47 Stat. 709, 711-713, 
authorized loans to states and other municipal subdivisions 
for financing construction of self-liquidating projects, etc., 
“at any time prior to January 23, 1934.” 

On the other hand, it is apparent that the emergency 
legislation enacted by the 73d Congress during the spring 
and summer of 1933 is inconsistent with a view that the 
Reconstruction Finance Corporation would be required to 
cease its normal functions and proceed literally to wind up 
its affairs beginning immediately after January 21, 1934, 
except upon the hypothesis, which cannot reasonably be 
thought to have been indulged, that the economic emergency 
would have entirely passed within the period of little more 
than half a year intervening before that time. 
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Such considerations would not permit us to attribute to 
a statute a broader scope than warranted by its language, 
but they do suggest the impropriety of implying in such 
a statute a limitation which it does not in fact contain. 
Under such circumstances the mere fact that the original 
authority to make loans was limited to expire at the end of 
two years does not require the presumption that further 
authorizations contained in other statutes, passed a year 
and a half later, are subject to the same limitation. 

The language of the Act of June 10, 1933, that the loans 
to insurance companies may be made “ during the continu- 
ance of the existing emergency * * * and notwith- 
standing any other provision of any other law,” may, in 
fact, be read as an express negation of any view that the 
authority would expire upon January 21, 1934. It is also 
to be observed that the National Industrial Recovery Act, 
of June 16, 1933, which canceled the authority of the Recon- 
struction Finance Corporation to make loans to prescribed 
classes of borrowers after the establishment of the Public 
Works Administration specifically authorized the Corpora- 
tion to continue the issuance of funds to such classes of 
borrowers until January 23, 1939, upon commitments pre- 
viously made. 

Thus, although the original provision still stands, that 
the Corporation must begin to liquidate its assets and wind 
up its affairs after January 21, 1934, it is, nevertheless, 
equally true that it must continue to perform some functions 
as usual. This is not necessarily an anomaly, for the begin- 
ning of an eight-year period of liquidation does not in 
itself require immediate cessation of all ordinary business, 
but it does emphasize the necessity, which I think is gen- 
erally recognized, that Congress should take some early 
action concerning the future operations of the Reconstruc- 
tion Finance Corporation. 

I have considered the provision in Section 36 of the Act 
of May 12, 1933, that loans thereunder shall be “subject to 
the same terms and conditions as loans made under Section 
5 of the Reconstruction Finance Corporation,” and concur 
in the views of the General Counsel of the Reconstruction 
Finance Corporation that the proviso in the latter act, 
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concerning the period during which loans may be made, is 
not a “term ” or “condition ”, within the meaning of those 
words as used in the Act of May 12, 1933—the “terms and 
conditions ” consisting of other provisions, such, for exam- 
ple, as the requirement that “all loans * * * shall be 
fully and adequately secured.” 

It is, therefore, my opinion that the authority of the 
Reconstruction Finance Corporation to make loans under 
the Act of June 10, 1933, will continue, according to the 
language of that statute, while the present emergency exists 
or until the Act is proclaimed no longer operative by the 
President, and that the authority to make loans under the 
Acts of March 9, 1933, and May 12, 19383, is subject to no 
definitely expressed time limit nor to any implied time limit 
of present concern save the practical one that would result 
from exhaustion of the funds provided. 

Respectfully, 
| HOMER CUMMINGS. 
To the PresipEnt, 


ECONOMY ACT—MARRIED PERSONS CLAUSE—REIN- 
STATEMENT 


The Civil Service Commission is required by the provisions of section 
213 of the Economy Act of June 30, 1932 (47 Stat. 406), to refuse to 
issue a certificate authorizing the reinstatement in a classified (com- 
petitive) civil-service position of a former Government employee 
otherwise eligible, whose spouse is ‘‘in the service of the United 
States or the District of Columbia.’’ The word ‘‘appointment”’ 
appearing in section 213, supra, should be construed as including 
‘‘reinstatement.”’ 

The Civil Service Commission must refuse to issue a certificate of 
reinstatement when the vacant position is not in the classified 
(competitive) service but it is desired by the appointing officer to 
have the person who is reinstated maintain a civil-service status for 
possible future transfer to a classified (competitive) position. 

The Civil Service Commission may reinstate a person whose spouse is 
in the service of the United States or the District of Columbia, when 
there are, on the Commission’s registers, no eligibles of a preferred 
status for the position to which the person seeks reinstatement. 

Section 213 of the Economy Act, supra, is not prohibitive but is a 
preference statute which merely fixes an order of preference in the 
making of reductions and appointments. 
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DEPARTMENT OF JUSTICE, 
January 3, 1934. 

Srr: I have the honor to refer to the letter to your Secre- 
tary, Mr. Louis McH. Howe, of December 5, 1933, enclosing 
a letter from the Civil Service Commission setting forth cer- 
tain questions which have arisen in connection with the 
administration of Section 213 of the so-called Economy Act 
of June 30, 1932 (ch. 314, 47 Stat. 382, 406), upon which my 
Opinion is requested. 

The questions submitted are as follows: 

“1. Whether the Civil Service Commission is required by 
the provisions of Section 213 of the Act of June 30, 1932 
(Public 212, 72nd Congress), to refuse to issue a certificate 
authorizing the reinstatement in a classified (competitive) 
civil service position of a former Government employee 
otherwise eligible, whose spouse is ‘in the service of the 
United States or the District of Columbia.’ 

‘°9, Whether, in the event that the answer to the pre- 
ceding question is in the affirmative, the Commission must 
likewise refuse to issue certificate of reinstatement when the 
vacant position is not in the classified (competitive) serv- 
ice but it is desired by the appointing officer to have the 
person who is reinstated, maintain a civil service status 
for possible future transfer to a classified (competitive) 
position. 

‘3. Whether the presence or absence of qualified eligibles 
on the reemployment lists or the open competitive registers 
should be given consideration in connection with either of 
the preceding questions.” 

Section 213 of the so-called Economy Act of June 30, 
1932, supra, provides: 

“In any reduction of personnel in any branch or service 
of the United States Government or the District of Colum- 
bia, married persons (living with husband or wife) em- 
ployed in the class to be reduced, shall be dismissed before 
any other persons employed in such class are dismissed, if 
such husband or wife is also in the service of the United 
States or the District of Columbia. In the appointment of 
persons to the classified civil service, preference shall be 
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given to persons other than married persons living with 
husband or wife, such husband or wife being in the service 
of the United States or the District of Columbia.” 

The answer to the first question depends upon whether 
the language of Section 213 “in the appointment of per- 
sons ” includes “reinstatement ” to competitive positions in 
the “classified civil service.” 

Reinstatement is authorized and regulated by Civil 
Service Rule TX, which reads: 

“A person separated without delinquency or misconduct 
from a competitive position or from a position which he 
entered by transfer or promotion from a competitive posi- 
tion or to accept another appointment in the executive civil 
service may be reinstated upon certificate of the Commis- 
sion subject to the following limitations: 

“(a) Unless otherwise provided hereinafter, a person may 
be reinstated only to the department or independent Gov- 
ernment establishment from which separated and upon 
requisition made within 1 year from the date of his separa- 
tion. In its discretion the Commission may after absolute 
appointment allow reinstatement in any part of the classi- 
fied service, and it may also authorize waiver of the 1-year 
limit herein prescribed, under the following time limita- 
tions: 2 years where service has been 2 years but less. than 
8 years; 3 years where service has been 3 years but less than 
4 years; 4 years where service has been 4 years but less than 
5 years; and without time limit where service has been 5 
years or more: Provided, That the applicant for reinstate- 
ment who has been separated more than 5 years is other- 
wise eligible as set forth under the conditions of the Execu- 
tive order of June 2, 1920: And provided further, That he 
can qualify under an appropriate noncompetitive examina- 
tion. 

“(b) A former classified employee entitled to military 
preference in appointment may be reinstated without time 
limit. | 

“(c) A former classified employee retired upon annuity 
under the act of May 22, 1920, by reason of total disability, 
who is eligible for reinstatement in his former department 
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or office by reason of recovery and termination of annuity, 
shall also be eligible for reinstatement to an appropriate 
position in any part of the service, subject to the conditions 
and limitations of the civil-service rules. 

“(d) No person in any of the foregoing groups may be 
reinstated to a position requiring an examination different 
from that required in the position from which he was sepa- 
rated without passing an appropriate examination. 

“(e) An employee involuntarily separated during or at 
the end of probation, without fault on his part, may be 
reinstated to serve a new probation in any part of the serv- 
ice, in any position for which he has qualified, or can qualify 
in an appropriate noncompetitive examination, subject to 
the other provisions of the civil-service rules.” 

In its letter of submission, the Commission distinguishes 
the term “reinstatement ” from that of “ appointment ” as 
follows: 

“Although reinstatement in the classified service involves 
a reentry into the service and to some extent partakes of the 
nature of a new appointment, it is fundamentally different 
from an appointment in the fact that a reinstatement must 
be based on prior service and does not involve fresh compe- 
tition with others for federal employment.” 

The Commission states, however, that since the enactment 
of Section 213 it has construed the term “appointment ” 
as including “ reinstatement ” and has uniformly refused to 
authorize reinstatement of a person whose spouse was in 
any branch of the Government. 

It appears that this question comes before the Commission 
again because of the fact that one of the departments which 
had made a considerable reduction of force principally of 
persons affected by Section 213, is now considering their 
reinstatement due to the fact that the department has been 
allotted funds by the Public Works Administration and the 
separated employees are familiar with the work and could 
perform it most expeditiously, and with less cost to the Gov- 
ernment than untrained employees. At the time the reduc- 
tion in force was made, the department in question had no 
knowledge that this additional money would be allotted by 
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the Public Works Administration, otherwise the department 
could have chosen furlough rather than separation pro- 
cedure, and have recalled the employees from furlough on 
the allotment of the Public Works funds. 

The Commission states that in view of the fact that sepa- 
rations of “married persons.” as such, under Section 213, 
may be brought about only in a reduction of force and a 
reinstatement is necessarily incident to increase in force, the 
question may be raised whether it is good legal procedure 
to construe the word “appointment ” in the second sentence 
of Section 213 so rigidly as to prohibit the reinstatement 
of a married person with spouse already in the Government 
service. The Commission is of the opinion that its action 
in refusing to issue certificates of reinstatements has the 
effect of construing the second sentence of Section 213 as 
being prohibitive. 

While the Commission does not expressly so state, it 1m- 
_ phliedly infers that its construction of the term “ appoint- 
ment ” used in Section 213 as including “ reinstatement ”’, is 
erroneous. For example, it suggests that throughout the 
entire period of its history the Commission has held that . 
veterans preference applies only to “ original ” appointment, 
and therefore it has not refused to issue a certificate when a 
_ department has requested authority for the reinstatement of 
a non-veteran. 

Obviously, the term “appointment” is broad enough to 
include “ reinstatement.” Whether it was intended to be so 
construed or held to apply only to “ original ” appointment, 
depends upon the purpose of the statute. In an opinion to 
the President of June 24, 1933, the Attorney General held 
the purpose of Section 213 to be as follows: 

“The plain purpose of the section is to obtain a more 
equitable distribution of positions when any reduction of 
personnel in any branch or service of the United States 
Government or the District of Columbia is made by reason 
of dismissals and also in the appointment of persons to the 
classified civil service. This purpose is readily ascertained 
from the language employed and is confirmed by the legisla- 
tive history of the section.” 
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Viewing the term “appointment” in the light of the 
purpose of Section 213, it is my opinion that the Commis- 
sion has properly interpreted it as including “ reinstate- 
ment ”; and that if Congress had intended to limit the term 
“appointment ” to “ original” appointment, it would have 
used more appropriate language. Any other view, in my 
judgment, would defeat the plain purpose of the statute. 

For the reasons stated, the Commission’s first question is 
answered in the affirmative. 

The Commission’s second question is likewise answered in 
the affirmative for the reason that Section 213 makes no dis- 
tinction between competitive and excepted positions in the 
classified civil service, and to hold that the Commission may 
issue a certificate of reinstatement to an excepted position 
because the appointing officer desires to have the person who 
is reinstated “maintain a civil service status for possible 
future transfer to a classified (competitive) position ”, 
would defeat the plain purpose of the statute since upon © 
reinstatement to the excepted position, the person so rein- 
stated would immediately become eligible to transfer to a 

position in the competitive classified civil service, to which 
_ he might not otherwise be eligible for reinstatement. 

In connection with its third question, the Commission 
states that the Secretary of Agriculture has requested the 
reinstatement of Mrs. Mabel O. Nolan, whose husband is in 
the Government service, as scientific aide (parasitology) 
SP-5, $1,800 per annum, Bureau of Animal Industry, Mrs. 
Nolan having previously served in the Public Health Service 
as junior nematologist, P—1, $2,000 per annum, from which 
she was separated June 30, 1933, due to reduction of force. 
The Commission has no eligibles on its reemployment list 
or its open competitive registers apparently qualified to 
perform the duties of the position in which the Department 
of Agriculture desires to employ Mrs. Nolan by reinstate- 
ment. The Commission expresses the view that if the 
second sentence of Section 213 is to be interpreted as a 
prohibitive statute, then Mrs. Nolan’s reinstatement may not 
be approved and the Department of Agriculture will be 
required to seek elsewhere in the Government service for a 
qualified person, or the Commission will be required to go 
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to the expense of holding an open competitive examination 
to secure eligibles to fill the position. 

Section 213 is not prohibitive but is a preference statute 
which merely fixes an order of preference in the making of 
reductions and appointments. Therefore, the Commission 
may reinstate a person whose spouse is in the service of the 
United States or the District of Columbia, when there are, 
on the Commission’s registers, no eligibles of a preferred 
status for the position to which the person seeks reinstate- 
ment. 

Accordingly, the Commission’s third question is answered 
in the affirmative. 

Respectfully, 
HOMER CUMMINGS. 

To the Presmenr. 





AUTHORITY TO EXEMPT WILLIAM PHILIP ZWINGE FROM 
COMPULSORY RETIREMENT FOR AGE 


Mr. William Philip Zwinge, office of the Collector of Customs, New 
York City, having reached retirement age on December 16, 1933, 
and not having been continued in the service by the President prior 
to January 1, 1984, was on the latter date automatically separated 
from the service, and thereafter the President was without authority 
to exempt him from compulsory retirement for age under section 204 
of the Economy Act of June 30, 1932 (47 Stat. 404). 


DEPARTMENT OF JUSTICE, 
January 4, 1934. 

Sir: Reference is made to the letter of the Acting Director 
F’. W. Lowery, dated January 3, 1934, enclosing draft of a 
proposed Executive order exempting Mr. William Philip 
Zwinge, office of the Collector of Customs, New York City, | 
who reached the age of 70 years on December 16, 1933, from 
compulsory retirement for age under section 204 of Part IT 
of the so-called Economy Act of June 30, 1982 (c. 314, 47 
Stat. 382, 404), which provides: 

“On and after July 1, 1932, no person rendering civilian 
service in any branch or service of the United States Gov- 
ernment or the municipal government of the District of 
Columbia who shall have reached the retirement age pre- 
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scribed for automatic separation from the service, appli- 
cable to such person, shall be continued in such service, 
notwithstanding any provision of law or regulation to the 
contrary: Provided, That the President may, by Executive 
order, exempt from the provisions of this section any 
person when, in his judgment, the public interest so 
requires: * * *” 

Section 1 of the Act of April 23, 1980 (c. 209, 46 Stat. 
253), provides: 

“That hereafter retirement authorized by law of Federal 
personnel of whatever class, civil, military, naval, judicial, 
legislative, or otherwise, and for whatever cause retired, 
shall take effect on the 1st day of the month following the 

month in which said retirement would otherwise be effective, 
- and said 1st day of the month for retirements hereafter 
made shall be for all purposes in lieu of such date for retire- 
ment as may now be authorized; except that the rate of 
active or retired pay or allowance shall be computed as 
of the date retirement would have occurred if this Act had 
not been enacted.” 

Section 204 retires a person upon reaching the retirement 
age prescribed for automatic separation from the service 
unless continued therein by the President. Section 1 extends 
the effective date of retirement to the first day of the month 
following the month in which retirement would otherwise 
be effective. Having reached 70 years of age on December 
16, 1933, and not having been continued in the service by 
the President prior to January 1, 1934, Mr. Zwinge was 
automatically separated from the service on January 1, 1934, 
and the President is now without authority to issue the 
proposed order. 

In view of the conclusion reached and in accordance with 
the requirements of Executive Order No. 6247 of August 
10, 1933, the draft of the proposed order and the other 
papers enclosed with Mr. Lowery’s letter of January 3, 
1934, are returned herewith. 

Respectfully, 
HOMER CUMMINGS. 


To the Diecror, Bureau orf THE BupGeErT. 
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CLASSIFICATION OF ARMY OFFICERS 


Executive Order No. 3870 of June 19, 1923, establishing certain pro- 
cedure relative to the classification of officers of the Army provided 
for in section 24b of the National Defense Act, as amended, violates 
the spirit if not the letter of the statute. The procedure required 
under the statute can be put into effect by regulations of the Secretary 
of War without an executive order. 


DEPARTMENT OF JUSTICE, 
January 5, 1934. 

Sir: The Director of the Bureau of the Budget has sub- 
mitted to me, pursuant to Executive Order No. 6247 of 
August 10, 1933, a proposed Executive order drafted by the 
Secretary of War and intended as a substitute for a pro- 
posed order previously submitted to this Department through 
the Director of the Bureau of the Budget under date of 
October 27, 1983. The original order proposed to revoke 
Executive Order No. 3870 of June 19, 1923, which prescribed 
certain procedure relative to the classification of Army Off- 
cers under Section 24b of the National Defense Act (ch. 227, 
41 Stat. 759, 773). The substitute order is submitted pur- 
suant to the suggestion contained in your memorandum of 
November 13, 1933, to the Secretary of War. 

Before giving further consideration to the substitute order, 
I deem it proper to invite your attention to certain features 
of the matter that apparently were not before you at the - 
time you suggested the substitute order. 

You observe in your memorandum to the Secretary of 
War that no law of Congress can take away the Constitu- 
tional functions of the President. You also state that the 
provision that classification becomes final except when the 
President intervenes comes close to a relinquishment of 
Constitutional authority. 

Section 24b of the National Defense Act which prescribes 
the procedure to be followed in classifying Army Officers, 
is as follows: 

“ Classification of Officers—Immediately upon the passage 
of this Act, and in September of 1921 and every year there- 
after, the President shall convene a board of not less than 
five general officers, which shall arrange all officers in two 
classes, namely: Class A, consisting of officers who should be 
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retained in the service, and Class B, of officers who should 
not be retained in the service. Until otherwise finally classi- 
fied, all officers shall be regarded as belonging to Class A, 
and shall be promoted according to the provisions of this 
Act to fill any vacancies which may occur prior to such final 
classification. No officer shall be finally classified in Class B 
until he shall have been given an opportunity to appear 
before a court of inquiry. In such court of inquiry he shall 
be furnished with a full copy of the official records upon 
which the proposed classification is based and shall be given 
an opportunity to present testimony in his own behalf. The 
record of such court of inquiry shall be forwarded to the 
final classification board for reconsideration of the case, and 
after such consideration the finding of said classification 
board shall be final and not subject to further revision except 
upon the order of the President. Whenever an officer is 
placed in Class B, a board of not less than three officers shall 
be convened to determine whether such classification is due 
to his neglect, misconduct or avoidable habits. If the finding 
is affirmative, he shall be discharged from the Army; if 
negative, he shall be placed on the unlimited retired list 
with pay at the rate of 214 per centum of his active pay 
multiplied by the number of complete years of commissioned 
service, or service which under the provisions of this Act is 
counted as its equivalent, unless his total commissioned serv- - 
ice or equivalent service shall be less than ten years, in which 
case he shall be honorably discharged with one year’s pay. 
The maximum retired pay of an officer retired under the pro- 
visions of this section prior to January 1, 1924, shall be 75 
per centum of active pay, and of one retired on or after that 
date, 60 per centum. If an officer is thus retired before the 
completion of thirty years commissioned service, he may be 
employed on such active duty as the Secretary of War con- 
siders him capable of performing until he has completed 
thirty years’ commissioned service. The board convened 
upon the passage of this Act shall also report the names of 
those second lieutenants of the Quartermaster Corps who 
were commissioned under the provisions of section 9 of the 
Act of June 3, 1916, who are not qualified for further pro- 
motion. ‘The officers so reported shall continue in the grade 
of second lieutenant for the remainder of their service and 
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the others shall be placed upon the promotion list accord- 
ing to their commissioned service, as hereinbefore provided.” 

This section of the statute was fully construed by the 
Supreme Court of the United States in the case of French 
v. Weeks, 259 U.S. 326, and also in a similar case, Creary v. 
Weeks, decided the same day, and reported in 259 U.S. 336. 
In these cases the petitioners, officers of the United States 
Army, prayed for writs of mandamus commanding the Sec- 
retary of War to annul orders issued by him as the alter ego 
of the President approving the action of a final classifica- 
tion board and retiring the petitioner from the active serv- 
ice in the Army in the first case and discharging the peti- 
tioner from the Army in the second case, under the statute 
in question. It was claimed by the petitioners that the find- 
ing of the final classification board was without force or 
effect, because it had not been reviewed and passed upon by 
the President personally. The court held that, although the 
President had the power to review the proceedings of the 
final classification board at his option, the finality of the 
board’s action was not dependent upon the President’s ap- 
proval, either personal or delegated. In regard to this point, 
the court stated in the French case (pp. 333, 334) : 

‘“ But both the meaning and purpose of the entire expres- 
sion seem very clear. The declaration that the finding of 
the Final Classification Board shall be ‘ final and not sub- 
ject to further revision’ could not be more emphatically 
worded, while the exception ‘upon the order of the Presi- 
dent ’, is in such general terms that it plainly contemplates 
only discretionary action on his part to be taken, on the 
suggestion of the Secretary of War in special cases, on the 
application of officers involved or their friends, or on his 
own ‘mere motion.’ The exception plainly enough was in- 
serted, not for the purpose of imposing a very great bur- 
den upon the President, but rather as a congressional recog- 
nition of the right in him as the Chief Executive and Com- 
mander-in-Chief of the Army (a right which he probably 
would have had without it), to interfere in such cases at 
his option, leaving the finding of the Board to become final 
should he elect not to take any action, and perhaps, also, for 
the purpose of forestalling the chance of its being success- 
fully argued that the unusual finality—‘ not subject to fur- 
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ther revision ’—given to the finding of the Board was in- 
tended to place such finding beyond the power of interposi- 
tion in any case by the President. This construction gives 
consistent effect to each clause of the provision and that con- 
tended for by the relator must be denied. 


a a % % ae * *K 


“ Under the construction of § 24b thus arrived at neither 
personal nor delegated approval by the President of the 
finding by the Final Board of Classification was necessary 
before action by the Honest and Faithful Board, and, if no 
action whatever had been taken by him through the agency 
of the Secretary of War, that finding, by force of the ex- 
press words of the statute, would have become ‘ final and not 
subject to further revision,’ and thereupon the case would 
have been ripe for the further action prescribed by the 
statute. 

“Since the section did not require personal action by the 
President, the action on his behalf and by his authority, 
taken by the Secretary of War, was in a legally sufficient 
form. Rev. Stats., § 216; Wilcox v. Jackson, 13 Pet. 498, 513; 
Williams v. United States, 1 How. 200, 297; Chicago, Mil- 
waukee & St. Paul Ry. Co. v. United States, 244 U.S. 351, 
357.” 

It thus appears that the statute does not purport to take 
away the constitutional right of the President as Com- 
mander-in-Chief of the Army to review the finding of the 
classification board in proceedings leading to the retirement 
or discharge of an officer of the Army, but on the contrary, 
expressly recognizes the right of the President to make 
such review at his option. His election not to review any 
given case does not result in a surrender of his Constitu- 
tional or statutory authority to make such review. 

It will be observed that the statute does not prohibit a 
review by the President in any case, but the intent of the 
statute as pointed out by the Supreme Court is to make 
it unnecessary for the President to burden himself with 
reviews except in unusual cases. 

The Executive Order of June 19, 1923, a copy of which 
is enclosed, provides for a procedure that has no authoriza- 
tion whatsoever in the statute. It requires a review by the 
Secretary of War, acting for the President, in every case 


The President 399 


in which the officer is placed in Class B for retirement or 
discharge from the Army. The statute clearly contemplates 
that the finding of the final classification board shall be 
reviewed only in exceptional cases. 

It is my view that the Executive order was not neces- 
sary in the first instance to effectuate the purposes of the 
statute. In fact, it is believed that the provision of the 
Executive order requiring the Secretary of War as the 
President’s representative to review and pass upon the find- 
ing of the final classification board in every case violates 
certainly the spirit if not the letter of the provision of the 
statute, that such finding shall be “ final and not subject to. 
further revision except upon the order of the President.” 
The practical effect of the Executive order is to produce 
precisely the condition which the Supreme Court held the 
statute was intended to prevent. The procedure required 
under the statute can be put into effect by regulations of 
the Secretary of War without any Executive order at all. 
The President could, of course, require that any regulations 
prescribed by the Secretary of War be approved by him, 
and your suggestion that a reasonable period of time should 
be given a Class B officer in which to appeal to the Presi- 
dent as Commander-in-Chief, could be incorporated into 
any regulations prescribed. 

If, upon further consideration of the matter, it is still 
your desire that the Executive Order of June 19, 1923, 
should not be revoked, but that a substitute order should be 
submitted to you, I shall be glad to give such further con- 
sideration to the substitute order now before me as you may 
require. | 

I am enclosing copy of the Director of the Bureau of the 
Budget’s letter of submission dated December 21, 1933, to- 
gether with his enclosures, which include the Secretary of 
War’s letter to you of October 16, 1933, your memorandum 
to the Secretary of War dated November 13, 1933, and the 
revised draft of the proposed order revoking Executive 
Order No. 3870 of June 19, 1923, transmitted by me to the 
Secretary of State on November 6, 1933. 


R tfull 
a a HOMER CUMMINGS. 
To the PRESIDENT. 
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REMOVAL OF MAJOR TRAVIS FROM EMERGENCY 
OFFICERS’ RETIRED LIST 


Under section 10 of the Act of March 20, 1933 (48 Stat. 10), and 
Veterans Regulation No. 5, the Veterans’ Administration had au- 
thority to review the disability rating of Maj. Joseph J. Travis, who 
had been granted retirement with pay, and, upon a finding that the 
latter’s disablement was not of sufficient degree to entitle him to 
continue to receive retirement pay, the Veterans’ Administration 
was authorized in removing him from the Emergency Officers’ 
Retired List. | 

DEPARTMENT OF JUSTICE, 


January 11, 1934. 


Sir: I have the honor to comply with your request of 
January 3d, supplemented by your letter of January 6th, for 
my opinion as to the legality of your action in reviewing the 
case of Major Joseph J. Travis and removing him from the 
Emergency Officers’ Retired List. 

Section 17 of the Act of March 20, 1933, repealed, among 
others, the Emergency Officers’ Retirement Act of May 24, 
1928, and provided that: 

“The Administrator of Veterans Affairs under the gen- 
eral direction of the President shall immediately cause to 
be reviewed all allowed claims under the above referred 
to laws and where a person is found entitled under this Act, 
authorize payment or allowance of benefits in accordance 
with the provisions of this Act commencing with the first 
day of the fourth calendar month following the month 
during which this Act is enacted * * *.” (48 Stat. 11.) 

Section 10 provided for continuation of retirement pay 
to emergency officers in the following language: 

‘“‘ Notwithstanding the provisions of section 2 of this title, 
any person who served as an officer of the Army, Navy, or 
Marine Corps of the United States during the World War, 
other than as an officer of the Regular Army, Navy, or 
Marine Corps during the World War, who made valid ap- 
plication for retirement under the provisions of Public No. 
506, Seventieth Congress, enacted May 24, 1928, sections 581 
and 582, title 38, United States Code, and who prior to the 
passage of this Act has been granted retirement with pay, 
shall be entitled to continue to receive retirement pay at 
the monthly rate now being paid him if the disability for 
which he has been retired resulted from disease or injury 
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or aggravation of a preexisting disease or injury incurred 
in line of duty during such service: Provided, That such 
person entered active service between April 6, 1917, and 
November 11, 1918: Provided, That the disease or injury or 
aggravation of the disease or injury directly resulted from 
the performance of military or naval duty, and that such 
person otherwise meets the requirements of the regulations 
which may be issued under the provisions of this Act.” (48 
Stat. 10.) 

The only pertinent regulation to which my attention has 
been called is that contained in Veterans Regulation No. 5, 
issued by the President under date of March 31, 1933, which 
provided that any such officer shall— 

“be entitled to continue to receive retirement pay of the 
monthly rate now being paid him if the disability for which 
he has been retired with pay resulted from disease or injury 
or aggravation of a preexisting disease or injury, incurred in 
line of duty during such service and is shown to have been 
heretofore properly rated * * *.” 

I think there can be little doubt that Congress contem- 
plated a review of allowed claims under the Emergency 
Officers’ Retirement Act as well as other classes of claims. 
The Executive Order, embodying Regulation No. 5, neces- 
sarily contemplated such a review for otherwise it would be 
impossible to give effect to the provision therein requiring 
a showing that the claimant had been “ heretofore properly 
rated.” 

Section 10 expressly provided that the claimant, in order 
to be entitled to continuance of retirement pay, must not 
only meet the requirements therein stated, but must other- 
wise meet the requirements of regulations to be issued by the 
President. A regulation requiring a showing that the claim- 
ant had been placed upon the Retirement List through 
“ proper ” rating cannot be said to go beyond the statutory 
authority. 

I assume from the statement contained in your letter that 
the removal of Major Travis from the retirement list was 
based upon a finding by you that the previous rating of his 
degree of disability, by virtue of which he had been placed 
upon such lists, was not a proper one. This being true, the 
removal would accord with the law even though it should 
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be assumed that you had erred in determining as a fact that 
the rating was not proper. 

It is strongly urged by Major Travis, who called at this 
Department, that there was error, but this goes to the evi- 
dence, which is not before me; and it is, of course, no proper 
function of mine to review findings of fact made by you in 
the discharge of your official duty. 


Respectfully, 
HOMER CUMMINGS. 


To the DirEcror OF THE VETERANS’ ADMINISTRATION. 





SUSPENSION OF DISCRIMINATORY TONNAGE DUES 


The provision of section 4228 of the Revised Statutes that the sus- 
pension of discriminatory tonnage dues shall take effect ‘‘from the 
time”’ of the notification that no discriminating duties of tonnage 
or imposts are imposed or levied in the ports of the foreign state 
upon vessels wholly belonging to the United States requires an 
interpretation that the suspension takes place from the time of the 
day when such notification is received. (See Proclamation No. 2071 
of Jan. 16, 1934.) 

DEPARTMENT OF J USTICE, 


January 12, 1934. 

Sir: Pursuant to Executive Order No. 6247 of August 10, 
1933, there is transmitted herewith draft of proclamation 
entitled “Union of Soviet Socialist Republics—Suspension 
of Tonnage Dues ”, prepared by the State Department and 
submitted by the Director of the Budget under date of 
January 4, 1933, returned to you by the Assistant Solicitor 
General under date of January 6, 1934, and resubmitted by 
you in a letter of January 11, 1934. 

As an original proposition, it is my opinion that the pro- 
vision of section 4228 of the Revised Statutes providing that 
the suspension of discriminatory tonnage dues shall take 
effect “ from the time ” of the notification being given to the 
President that no discriminating duties of tonnage or im- 
posts are imposed or levied in the ports of the particular 
foreign State upon vessels wholly belonging to the citizens 
of the United States, etc., would require an interpretation 
that the suspension takes place from the time of the day 
when such notification is received. Board of Commissioners 
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v. Vandriss, 115 Fed. 866, 871, certiorari denied 187 U.S. 
642; Leavenworth Coal Co. v. Barber, et al. (Sup. Ct. of 
Kansas), 27 Pac. 114. 

However, in view of the fact that it appears from the 
records of the Department of Commerce that no Soviet 
vessels have entered any American ports during recent years, 
and the further fact that entry could only be made from nine 
o’clock in the morning and that the notification was actually 
received at 9 A.M. on November 21, 1933, the question as to 
the proper interpretation of the term “time” as used in the 
statute would appear to be immaterial. Accordingly, I 
offer no objection to the proposed proclamation. 


R tfull 
i cea HOMER CUMMINGS. 
To the SECRETARY OF STATE. 





GOLD RESERVE BILL—CONSTITUTIONALITY OF 
SECTION 2 (a) 


Section 2 (a) of the proposed Gold Reserve bill, which provides that 
all right, title, and interest, and every claim of the Federal Reserve 
Board, of every Federal Reserve bank, and of every Federal Reserve 
agent, in and to any and all gold coin and gold bullion shall pass to 
and are hereby vested in the United States, and that payment there- 
for is to be made in gold certificates in equivalent amounts in dollars, 
is held to be constitutional. 

DEPARTMENT OF JUSTICE, | 
January 17, 1934. 

Sir: I am pleased to comply with your request for an 
expression of my views as to the constitutionality of section 
2 (a) of the proposed Gold Reserve Bill. 

The section under consideration provides that all right, 
title and interest, and every claim of the Federal Reserve 
Board, of every Federal Reserve Bank, and every Federal 
reserve agent, in and to any and all gold coin and gold bul- 
lion shall pass to and are hereby vested in the United States. 
Payment is to be made in gold certificates in equivalent 
amounts of dollars. 

The monetary gold stock may be taken by the Govern- 
ment in the exercise of its right of eminent domain. Such 
power extends to every form of property required for 
public use. 
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The Supreme Court observed in Kohl v. United States, 91 
U. S. 367, 371, that the right of eminent domain “ is insepa- 
rable from sovereignty ”; and in United States v. Jones, 109 
U.S. 518, 518, that it “ belongs to every independent govern- 
ment.” 

The manner in which the power is exercised is within the 
control of the legislature. This principle was formulated in 
Secombe v. Railroad Co., 23 Wall. 108, 117, in the following 
language: 

“It is no longer an open question in this country that the 
mode of exercising the right of eminent domain, in the ab- 
sence of any provision in the organic law prescribing a con- 
trary course, is within the discretion of the legislature. 
There is no limitation upon the power of the legislature in 
this respect, if the purpose be a public one, and just com- 
pensation be paid or tendered to the owner for the property 
taken.” 

Likewise the necessity for the exercise of the power is a 
matter solely for legislative determination. Monongahela 
Navigation Co. v. United States, 148 U.S. 312, 327. 

Unquestionably, the taking of gold for monetary purposes 
is for a public use. The establishment and the regulation of 
a monetary system is one of the fundamental functions of 
Government. The power to coin money and regulate the 
value thereof is expressly reposed in Congress by Article I, 
Section 8, Clause 5, of the Constitution. Veazie Bank v. 
Fenno, 8 Wall. 533, 549. In fact, monetary gold is a com- 
modity affected with a public interest. Ling Su Fan v. 
United States, 218 U.S. 302. 

The requirement for just compensation is completely satis- 
fied by the provision for payment in gold certificates in 
equivalent amounts of dollars. Since the decision in the 
Legal Tender Cases, 12 Wall. 457, it may no longer be 
successfully disputed that Congress may make paper money 
legal tender for the payment of all debts, public or private, 
and that the Government may discharge its obligations in 
currency of that type. 

The amount of just compensation is determined as of the 
time of taking, and not as of-some subsequent date. The 
mere fact that at a later period the preperty may acquire 
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an enhanced value, or that there may be an accretion to 
the thing taken, does not increase the compensation to which 
the owner is entitled. Thus, in this instance, the value of 
the gold must be determined as of the moment that title 
passes to the United States. The mere fact that, if there- 
after the weight of the gold dollar should be reduced, 
the value of the gold would become proportionately greater, 
does not serve to give the prior owner any right to secure 
increased reimbursement. PBrooks-Scanlon Corp. v. United 
States, 265 U. S. 106. 

The measure of compensation must be the prevailing 
price. Vogelstein v. United States, 262 U. S. 387. The 
prevailing price of gold coin and gold bullion in the United 
States (other than newly-mined gold) is fixed by statute. 
The Act of March 14, 1900 (U. 8S. Code, Title 31 § 314) 
prescribes that the weight of the gold dollar shall be 25 8/10 
grains, nine tenths fine, which in turn makes gold worth 
$20.67 an ounce. That is the price that the owner of gold 
would have received at the Mint, if he had presented it for 
deposit, prior to March 4, 1933. That is likewise the price 
that he would have received at any subsequent time if he 
surrendered it in accordance with the requirements of the 
Executive orders or the orders of the Secretary of the 
Treasury issued under the Act of March 9, 1933. This is 
also the price that it 1s proposed to pay for the gold to be 
taken under Section 2 of the bill under consideration. The 
conclusion seems inescapable that this provision safeguards 
the owners in their right to receive as just compensation the 
value prevailing at the time of taking. 

The fact that the market price of gold in foreign countries 
is greater than the statutory price in the United States. 
avails the owners nothing. An owner of gold in the United 
States has no way of shipping the gold abroad, in view 
of the prohibition against the export of gold from this 
country, promulgated under the Act of March 9, 1988. 
Consequently, an owner of gold in the United States is in 
no position to secure the so-called “ world price,” and, there- 
fore, his gold is not worth more than the statutory price. 

The prohibition of the export of gold is constitutional. 
Thus, in Ling Su Fan v. United States, 218 U.S. 302, the 
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Supreme Court upheld the validity of an Act placing an 
embargo on the export of silver coin from the Philippine 
Islands, in spite of the contention that the result was a 
taking of property, because of the fact that in China silver 
bullion had a higher market value than its nominal coinage 
value in the Philippines. | 

The question has been raised as to whether the member 
banks’ have any right, title, and interest in the gold coin 
or bullion held by the Federal Reserve Banks. In my opin- 
ion, this inquiry should be answered in the negative. The 
member banks have no claim against the assets of the Fed- 
eral Reserve Banks except as stockholders, and, of course, 
it cannot. be contended that in taking any of the assets of a 
corporation any compensation should be paid directly to 
the stockholders thereof. Every Federal Reserve Bank is 
now required to maintain a gold reserve against circulating 
notes and deposits (Federal Reserve Act, Section 16; U. S. 
Code, Title 12, Section 413). Any part of such reserve may 
be used as part of the collateral for Federal reserve notes, 
which is required to be deposited with Federal reserve 
agents. The mere fact that the source of some or all of such 
gold may be deposits made by member banks with the Fed- 
eral Reserve Banks, is immaterial. As soon as the gold is 
deposited with the Federal Reserve Bank, it loses its iden- 
tity, and the relationship between the Federal Reserve Bank 
and the member bank becomes that of debtor and creditor. 

The gold reserves of the Federal Reserve Banks must not 
be confused with the reserve balances which every member 
is required, by Section 19 of the Federal Reserve Act, to 
maintain with its Federal Reserve Bank. The reserve bal- 
ances of the member banks need not be in gold. 

In closing, I desire to call to your attention the following 
expressions of the Supreme Court in Zzng Su Fan v. United 
States, 218 U.S. 302, 310: 

“ Conceding the title of the owner of such coins, yet 
there is attached to such ownership those limitations which 
public policy may require by reason of their quality as a 
legal tender and as a medium of exchange. These limita- 
tions are due to the fact that public law gives to such coin- 
age a value which does not attach as a mere consequence of 


The Secretary of Commerce 407 


intrinsic value. Their quality as a legal tender is an attri- 
bute of law aside from their bullion value. They bear, 
therefore, the impress of sovereign power which fixes value 
and authorizes their use in exchange.” 

The foregoing considerations lead me to the conclusion 
that Section 2 (a) of the Bill is constitutional. 


Very truly yours, HOMER CUMMINGS 


To the SECRETARY OF THE TREASURY. 





PUNCHED CODED CARDS CONTAINING VITAL STATISTICS 
FOR CENSUS BUREAU 


The proposed arrangement whereby the New York Health Office 
would furnish the Bureau of the Census punched coded cards which 
appear to contain sufficient data to enable the Bureau to compile 
the vital statistics required by section 8 of the Act of March 6, 1902 
(32 Stat. 52), as amended, is authorized by the statute. 

The word “transcription”? appearing in section 8 of the Act of March 
6, 1902, supra, as amended, has a broader meaning than copying or 
abstracting and must be taken to mean the recording of such of the 
data as is selected from the registration records for census purposes. 


DEPARTMENT OF JUSTICE, 
January 17, 1934. 

Sir: I have the honor to refer to your letter of Decem- 
ber 19, 1933, enclosing memoranda from the Director of the 
Census, from which it appears that the Director has under 
consideration a proposed arrangement whereby the New 
York Health Office would furnish punched coded cards con- 
taining data which, in his judgment, would be sufficient to 
enable the Census Bureau to compile the statistics required 
by section 8 of the Act of March 6, 1902 (ch. 1389, 32 Stat. 
52), as amended by the Act of April 27, 1904 (ch. 1626, 33 
Stat. 362), and would result in considerable economy to the 
Bureau. The Director is in doubt, however, as to whether 
the provision in the statute relative to “transcription ” 
would affect the legality of the proposed arrangement. You 
request my opinion upon this question. 

Section 8 provides: 

“That there shall be a collection of the statistics of the 
births and deaths in registration areas for the year 1902, 
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and annually thereafter, the data for which shall be ob- 
tained only from and restricted to such registration records 
of such States and municipalities as in the discretion of the 
Director possess records affording satisfactory data in neces- 
sary detail, the compensation for the transcription of which 
shall not exceed four cents for each birth or death reported ; 
or a minimum compensation of twenty-five dollars may be 
allowed, in the discretion of the Director, in States or cities 
registering less than five hundred deaths or five hundred 
births during the preceding year.” 

The basic provision of this section is that there shall be 
a collection of statistics relating to births and deaths. This 
collection is to be effected by obtaining data from certain 
registration records which afford “ satisfactory data in neces- 
sary detail.” There is no provision or limitation as to what 
classes of data or what proportion of the data found on the 
registration records selected shall be taken for the necessary 
collection of statistics. Itis apparent that the question as to 
how much of the information revealed by the registration 
records shall be used is for the determination of the 
Director. 

The second purpose of the section is to limit the amount 
to be paid for the data to be obtained. Although it is not 
so stated in express terms, the section taken as a whole clearly 
indicates that Congress intended to limit the cost of the re- 
quired collection of statistics to four cents for each birth or 
death reported, except as to certain classes of states and 
cities specified in the last clause of the section. 

Bearing in mind the purposes of the section and having 
due regard for sentence structure, the meaning of the word 
transcription as used in the statute is arrived at without 
great difficulty. It is my view that the pronoun which in 
the phrase “the compensation for the transcription of 
which ” refers to and has as its antecedent the word data 
appearing in the preceding phrase “ affording satisfactory 
data in necessary detail.” The section is thus read to pro- 
vide that the compensation for the transcription of data 
necessary for the required collection of statistics shall not 
exceed four cents for each birth or death reported. 

It is obvious that the word transcription as thus used in 
the statute has a broader meaning than copying or abstract- 
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ang. It must be taken to mean the recording of such of the 
data as is selected from the registration records for census 
purposes. Such recordation is not limited to any particular 
method or device, but it may be in any form that enables 
the Director to effect the collection of statistics as required 
by the statute. 

Since it appears that the punched coded cards in question 
would furnish sufficient data to enable the Census Bureau 
to compile the required statistics, it follows that the pro- 
posed arrangement with the New York Health Office is 
authorized by the statute. 

Respectfully, | 
HOMER CUMMINGS. 


To the SECRETARY OF CoMMERCE. 





RENTAL ALLOWANCES FOR ARMY OFFICERS ASSIGNED TO 
CIVILIAN CONSERVATION CORPS CAMPS 


When it has been determined by competent authority that no public 
quarters have been available for assignment to an officer of the Army 
at his permanent station, but he has been furnished a tent or a 
temporary wooden building for his personal use, he is entitled to be 
paid the ‘‘money allowance for rental of quarters’? provided by 
section 6 of the Joint Pay Act of June 10, 1922 (42 Stat. 628), as 
amended by the Act of May 31, 1924 (438 Stat. 250). 

When it has been so determined that no public quarters are available 
for assignment to an officer of the Army at his permanent station, 
but he is furnished, and voluntarily occupies, a tent or a temporary 
wooden building for his personal shelter, he is entitled to be paid the 
rental allowance authorized by section 6 of the Act of June 10, 1922, 
as amended, supra. 

The Secretary of War may make an official determination as to any 
past periods of time that there have been no public quarters available 
at Civilian Conservation Corps work camps within the meaning of 
existing laws providing for rental allowances, and such a determina- 
tion is conclusive as to the right of officers concerned to rental 
allowances accrued during such periods of time. 


_ DEPARTMENT OF JUSTICE, 
January 22, 1934. 
Sir: I have the honor to refer to your letter of December 
19, 1938, in which you state that Lieutenants James Braun 
and Frank Cleary have submitted claims for rental allow- 


ances under section 6 of the Act of June 10, 1922 (42 Stat. 
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625, 628, as amended by the Act of May 31, 1924 (43 Stat. 
250), covering periods during which they were assigned for 
permanent duty at Civilian Conservation Corps camps 
where no public quarters have been or are available for 
officers, but tents or other temporary shelters are furnished 
for their personal use. In connection with these claims you 
request my opinion upon the following questions: 

“‘(a) When it has been determined by competent author- 
ity that no public quarters have been available for assign- 
ment to an officer of the Army at his permanent station, 
but he has been furnished a tent for his personal use, is he 
entitled to be paid the ‘money allowance for rental of 
quarters’ provided by section 6 of the Joint Pay Act of 
June 10, 1922, as amended by the Act of May 31, 1924 (43 
Stat. 250) ? | 

“(b) When it has been so determined that no public 
quarters are available for assignment to an officer at his 
permanent station, but he is furnished, and voluntarily oc- 
cupies, a tent for his personal shelter, is he entitled to be 
paid the rental allowance authorized by the law above cited ? 

“(c) Under the circumstances stated in (a) and (b) 
above, except that the shelter furnished for his personal use 
is in a temporary wooden building or ‘ shack’, is the officer 
entitled to the rental allowance referred to? 

“(d) Is the Secretary of War, acting under authority 
contained in section 1, Act of March 4, 1915 (88 Stat. 1069; 
U.S.C. 10: 718), empowered now to make an official deter- 
mination that there are, and have been, no public quarters 
available for commissioned or warrant officers on duty at 
Civilian Conservation Corps work camps within the mean- 
ing of existing laws providing for rental allowances; and if 
he is, will such determination be conclusive as to the right 
of officers concerned to rental allowances already accrued 
as well as those accruing in the future?” 

Section 6 of the Act of June 10, 1922, as amended by the 
Act of May 31, 1924, provides in part: | 
“Except as otherwise provided in the fourth paragraph 
of this section, each commissioned officer below the grade of 
brigadier general * * * while either on active duty or 
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entitled to active duty pay shall be entitled at all times to 
a money allowance for rental of quarters.” 

The fourth paragraph referred to is as follows: 

‘“ No rental allowance shall accrue to an officer, having no 
dependents, while he is on field or sea duty, nor while an 
officer with or without dependents is assigned as quarters 
at his permanent station the number of rooms provided by 
law for an officer of his rank or a less number of rooms in 
any particular case wherein, in the judgment of competent 
superior authority of the service concerned, a less number 
of rooms would be adequate for the occupancy of the officer 
and his dependents.” 

It appears from this statute that the right of the officer — 
to rental allowance is not defeated in any case unless and 
until public quarters are assigned to him. Obviously, public 
quarters can be assigned only if they are available, and a de- 
termination as to their availability is a prerequisite to any 
assignment thereof. 

The Act of March 4, 1915 (38 Stat. 997), after making an 
appropriation for the commutation of quarters, and of heat 
and light for commissioned officers, etc., contains the follow- 
ing proviso (p. 1069) ; 

“That, hereafter, the Secretary of War may determine 
where and when there are no public quarters available 
within the meaning of this or any other Act.” 

This proviso is not affected in any way by either the Act 
of June 10, 1922, or the amending Act of May 31, 1924. 
Under the plain terms of this statute it is the province 
and the duty of the Secretary of War exclusively to deter- 
mine whether public quarters are available at any given 
time and place; and authority to so determine necessarily 
includes the power to decide whether tents, shacks, or other 
temporary shelter, are public quarters within the purview 
of the statutes. It is my opinion that the determination 
by the Secretary of War that public quarters are not avail- 
able within the meaning of the applicable acts is final and 
conclusive. It was so held in Byerly v. United States, 58 


— Ct. Cls. 269. 


In that case, the plaintiff, a captain in the Army, claimed 
commutation for quarters, heat, and light for a period dur- 
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ing which he was assigned to permanent duty at Camp 
Knox, Kentucky. In giving judgment for the plaintiff, the 
court stated in its memorandum opinion: 

“ Under the act of March 4, 1915, 38 Stat. 1069, it is pro- 
vided ‘ That hereafter the Secretary of War may determine 
where and when there are no public quarters available 
within the meaning of this or any other act.’ 

“The Secretary of War determined that there were no 
public quarters available for the use of the plaintiff at Camp 
Knox, and that being so, he was entitled to commutation of 
quarters, heat, and light while occupying and paying for 
rooms in the Officers’ Club at Camp Knox. 

“The decision of the Secretary of War is conclusive. 
United States v. Jones, 18 How. 92; Dyer v. United States, 
3¢ C.Cls. 837; Acker v. United States, 46, C.Cls. 63.” 

The ruling in that case was followed in Ackerson v. 
United States, 60 Ct. Cls. 918, which is almost identical in 
its facts with the Byerly case. 

In United States v. Jones, 18 How. 92, cited above, the 
Court held (pp. 95-96) : 

“The secretary of the navy represents the President, and 
exercises his power on the subjects confided to his depart- 
ment. He is responsible to the people and the law for any 
abuse of the powers intrusted to him. His acts and deci- 
sions, on subjects submitted to his jurisdiction and control 
by the constitution and laws, do not require the approval 
of any officer of another department to make them valid 
and conclusive.” 

See also United States v. Arredondo, 6 Peters 691, 729; 
28 Op. 180; Opinion of Acting Attorney General Biggs to 
the Secretary of War dated August 8, 1933 (37 Op. ays cit- 
ing 37 Op. 95, 101, and 34 Op. 162, 170. 

Accordingly, Cuestions (a), (b), and (c) in your sub- 
mission are answered in the affirmative. 

As to Question (d), it is my opinion that the Secretary of 
War may make an official determination as to any past 
periods of time that there have been no public quarters 
available at Civilian Conservation Corps work camps within . 
the meaning of existing laws providing for rental allow- 
ances, and that such a determination is conclusive as to the 
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right of officers concerned to rental allowances accrued dur- 
ing such periods of time. Such construction of the statute 
1s necessary to effectuate its purposes. It is obvious, how- 
ever, that no determination can be made as to any future 
periods of time, since public quarters may or may not be 
available depending upon future circumstances. 

It is understood, of course, that the amount of rental al- 
lowance to which the officer may be entitled and the avail- 
ability of an appropriation for payment thereof are mat- 
ters for the consideration of the General Accounting Office. 

Respectfully, 
3 HOMER CUMMINGS. 
To the SecrETARY OF War. 





ADVANCEMENT OF PORTION OF GRANT FOR PUBLIC 
WORKS 


Under the National Industrial Recovery Act and the Executive orders 
of July 8, 1933, and August 19, 1933, the Federal Emergency Admin- 
istrator of Public Works has the authority to prescribe the terms 
whereby a portion or portions of the grant for a public-works project 
may be advanced prior to the actual employment of the labor and 
materials by which the amount of the grant is measured. 


DEPARTMENT OF J USTICE, 
January 26, 1934. 


Sir: I have the honor to comply with your request of 
January 17th for my opinion upon the following question, 
arising under Section 203 of the National Industrial Re- 
covery Act, approved June 16, 1933: | 

“After a project to be constructed by a State, municipality 
or other public body has been included in the comprehensive 
program and an allotment has been made by way of loan 
and grant to aid in the financing of such project, and a con- 
tract satisfactory to the Administrator has been entered 
into, may the Administrator under the Executive Orders 
dated July 8, 1983 and August 19, 1933, copies of which 
are annexed hereto, prescribe terms whereby such State, 
municipality, or other public body may receive a portion of 
the grant of 30 per centum of the cost of the labor and 
materials employed upon such project prior to the time when 
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the money is actually spent by such State, municipality, 
or other public body for such labor and materials? ” 

Section 203, in so far as here pertinent, provides as 
follows: 

“With a view to increasing employment quickly (while 
reasonably securing any loans made by the United States) 
the President is authorized and empowered, through the 
Administrator or through such other agencies as he may 
designate or create, (1) to construct, finance, or aid in the 
construction or financing of any public works project in- 
cluded in the program prepared pursuant to section 202; 
(2) upon such terms as the President shall prescribe, to 
make grants to States, municipalities, or other public bodies 
for the construction, repair, or improvement of any such 
project, but no such grant shall be in excess of 30 per centum 
of the cost of the labor and materials employed upon such 
project * * *” (48 Stat. 202). © 

A grant “for the construction ” of a project may be said 
to contemplate a grant of money which will actually be 
employed in the construction, rather than a grant with rela- 
tion to a project which has already been constructed with 
the use of other funds. The amount of such grant is to be 
measured by the cost of the labor and materials employed 
upon the project, and it is quite probable that this figure 
cannot be known with absolute precision until the work is 
completed, but I do not perceive in this any insurmountable 
obstacle to the advancement, under proper contract and with 
proper estimates, of portions of the grant prior to the actual 
employment of the labor and material. In some instances 
such advances might be necessary to make the work possible 
at all. 

It is, therefore, my opinion that you have the authority, 
under the statute and the Executive orders, to prescribe 
terms whereby a portion or portions of the grant may be 
advanced prior to the actual employment of the labor and 
materials by which the amount of the grant is measured. 

Respectfully, 
HOMER CUMMINGS. 

To the FepERAL EMERGENCY ADMINISTRATOR 

oF Pusiic Works. : 
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MAINTENANCE OF NATIONAL FOREST HIGHWAYS 


It would be unwise to proceed upon the theory that the funds allotted 
by section 205 (a) of the National Industrial Recovery Act for the 
‘‘construction and improvement” of national forest highways may 
be expended for the ‘‘ maintenance’”’ of such highways. 


DEPARTMENT OF JUSTICE, 
January 26, 1934. 

Str: I have the honor to comply with your request of 
December 15, 1983, for my opinion as to whether or not 
funds appropriated by Congress for the “construction and 
improvement ” of national forest highways may be used for 
their “ maintenance.” 

“Improvement ” is a broader term than “ maintenance ” 
and I perceive the force of suggestions which have been 
made that particular acts of “ maintenance” might come 
within the ordinary meaning of “improvement.” Assum- 
ing, however, that this is true, it does not require the con- 
clusion that all maintenance operations would come within 
the phrase “construction and improvement.” 

Confining myself to the broad question which you have 
submitted and reserving the question as applied to particu- 
lar operations, I must advise you that, in my opinion, it 
would be unwise for you to proceed upon the theory that 
“construction and improvement.” includes “ maintenance,” 
as the terms are generally used in connection with road 
work. 


R tfull 
espectiully, HOMER CUMMINGS. 


To the SECRETARY OF AGRICULTURE. 





ESTABLISHMENT OF MIGRATORY BIRD REFUGE 


The President is probably authorized as Chief Executive to establish 
the Killcohook Migratory Bird Refuge upon public land in New 
Jersey and Delaware. (See Executive Order No. 6582, Feb. 3, 
1934.) 

DEPARTMENT OF JUSTICE, 
January 29, 1934. 
Sir: Pursuant to Executive Order No. 6247 of August 10, 
1933, there is transmitted herewith a redraft of a proposed 
Executive order submitted by the Director of the Budget, 
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establishing the Killcohook Migratory Bird Refuge in New 
Jersey and Delaware. 

There is no express statutory authority for the proposed 
order, but it 1s probable that the President has the right to 
issue it by virtue of the authority vested in him as Chief 
Executive. 

It is well established that the President has the power to 
reserve or withdraw lands from the public domain for public 
purposes. It was so held in the case of United States v. 
Midwest Oil Company, 236 U.S. 459. It was pointed out in 
that case that it had been a long-continued practice of the 
President to reserve or withdraw lands for public purposes 
as evidenced by a great number of Executive orders, many 
of which established bird reserves; and the Court held that 
such practice, known to and acquiesced in by Congress, raises 
a presumption that such power is exercised in pursuance of 
the consent of Congress or of a recognized administrative 
power of the Executive in the management of the public 
lands. . 

Numerous Executive orders entirely similar in principle 
to the proposed order have been issued over a period of. 
years and there has been no repudiation or disaffirmance of 
such orders by Congress. Under the principles established 
in the Midwest Oil Co. case, supra, the practice of issuing 
such orders may be presumed to be valid. 

The first and second paragraphs on the last page of the 
order have no legal effect, but they are included for practical 
reasons. The Department of Agriculture states that the 
practice of including such provisions has proved convenient 
in the past in enforcing the laws relating to bird refuges, 
and it has requested that the provisions be included in this 
order. | . 

A part of the area involved, consisting of shoal water, 
was ceded to the United States by the State of Delaware in 
1925. The State of New Jersey, however, claims title to this 
area, and the controversy between the two states is now be- 
fore the Supreme Court of the United States for determina- 
tion. It is possible that the Court’s decision will uphold the 
claim of New Jersey, in which event the proposed Order 
would be without effect as to the area in dispute. However, 
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since the Government has record title and since no harm can 
be done by issuance of the order at this time, I do not think 
the title dispute justifies postponement of the order. 

The changes made in the draft submitted by the Director 
do not alter the sense of the proposed order, the revised 
draft of which has my approval as to form and probable 
legality. 

Respectfully, 
HOMER CUMMINGS. 


To the SECRETARY OF STATE. 





TRANSFER OF LAND FROM ONE EXECUTIVE 
DEPARTMENT TO ANOTHER 


The President has power to transfer the jurisdiction over public lands 
which he may set apart for public purposes from one executive 
department to another. (See Executive Order No. 6584, Feb. 6, 
1934.) 


DEPARTMENT OF JUSTICE, 
February 1, 1934. 


Srr: Pursuant to Executive Order No. 6247 of August 10, 
1988, there is transmitted herewith a revised draft of a 
proposed Executive order submitted by the Director of the 
Budget effecting four interdepartmental transfers of land 
on Sand and Quarantine Islands, Oahu, Territory of 
Hawaii. 

Some doubt has existed in the past as to the authority 
of the President to transfer public land from one executive 
department to another for public purposes. It is my view 
that if the President has the power to reserve or set apart 
land for public purposes, as he has in this case, he also 
has the power to transfer it from one executive department 
to another when the public interest so requires. (83 Op. 
436. 

a original draft of the order prepared by the War 
Department has been revised as to form. The substance 
has also been changed in one particular. The original draft 
provides that the lands transferred to the Treasury Depart- 
ment and Department of Commerce shall revert to the con- 
trol and jurisdiction of the War Department when they 
cease to be used by the transferee departments. Under this 
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provision before it could be determined at any given time 
whether the lands were under the control and jurisdiction 
of the War Department, it would be necessary to determine 
as a fact whether the departments to which the lands had 
been transferred had ceased to use them. For administra- 
tive reasons, this is undesirable. The provision has been 
amended, therefore, by providing that the lands shall revert 
to the control of the War Department upon formal notice 
to it by the departments involved that they have ceased to 
use the lands. This amendment is acceptable to the War 
Department. 

The revised draft has my approval as to form and legality. 

Respectfully, 
HOMER CUMMINGS. 
To the SEcRETARY OF STATE. 


REVOCATION OF EXECUTIVE ORDER ISSUED UNDER 
THE REORGANIZATION ACT OF MARCH 3, 1938, AS 
AMENDED 


The President is impliedly authorized to revoke, in whole or in part, 
an Executive order issued under section 16 of the Reorganization 
Act of March 3, 1933, as amended by title III of the Act of March 
20, 1933. (See Executive Orders Nos. 6585 and 6586 of Feb. 6, 
1934.) 

DEPARTMENT OF JUSTICE, 
| February 2, 1934. 
Sir: Pursuant to Executive Order No. 6247 of August 10, 
1938, there are transmitted herewith redrafts of two pro- 


posed Executive orders submitted by the Director of the 
Budget under date of January 27, 1934. The first order 


further defers to April 10, 1934, the effective date of sec- 
tion 18 of Executive Order No. 6166 of June 10, 1938, which 
was issued under the so-called reorganization statute (sec- 
tion 16 of the Act of March 3, 1983, ch. 212, 47 Stat. 1489, 
1517, as amended by Title III of the Act of March 20, 1933, 
ch. 3, 48 Stat. 8, 16). 

Section 18 provides: 

“The following functions are abolished in part: 

“ Cooperative vocational education and rehabilitation, 25 
percent thereof. 
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“Payments for agricultural experiment stations, 25 per- 
cent thereof. 

“Cooperative agricultural extension work, 25 percent 
thereof. 

“ Endowment and maintenance of colleges for the benefit 
of agriculture and the mechanic arts, 25 percent thereof.” 

The second order revokes section 18, for the reason, as 
stated therein, that the President after further investigation 
has determined that the provisions of section 18 “ are not in 
the public interest or consistent with the efficient operation 
of the Government ”. The second order is to be issued and 
submitted to Congress under section 16 of the Act of March 
8, 1933, as amended by Title III of the Act of March 20, 1933, 
supra, which authorizes the President to make reorganiza- 
tions within the Executive branch of the government in order 
to “ reduce expenditures to the fullest extent consistent with 
the efficient operation of the government’; to “ increase the 
efficiency of the operations of the government to the fullest 
extent practicable within the revenues”; to “reduce the 
number of such agencies by consolidating those having simi- 
lar functions under a single head, and by abolishing such 
agencies and/or such functions thereof as may not be neces- 
sary for the efficient conduct of the government ”; etc. 

The statute provides that any Executive order issued 
thereunder by the President “ shall be submitted to the Con- 
gress while in session and shall not become effective until 
after the expiration of sixty calendar days after such trans- 
mission, unless Congress shall by law provide for an earlier 
effective date of such Executive order or orders ”. 

The statute does not expressly authorize the President 
to revoke in whole or in part any Executive order which has 
become law. It is my opinion, however, that where, as here, 
the President determines after further investigation that 
certain provisions of such an Executive order “are not in 
the public interest or consistent with the efficient operation 
of the government ”, he is impliedly authorized by the stat- 
ute to revoke such provisions in the same manner in which 
they were enacted into law. While the President cannot by 
the exercise of a power, create a power, if he exercises a 
power which is believed to be vested in him by statute and 
(Congress acquiesces in the exercise of that power, the pre- 
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sumption may be indulged that Congress has, by such ac- 
quiesence, authorized the exercise of such power. Hence, 
if Congress does not disapprove the proposed order, its le- 
gality may not properly be questioned. 

The changes made in the drafts submitted by the Director 
do not alter the purpose of the proposed orders, the revised 
drafts of which have my approval as to form and legality. 

Respectfully, 
HOMER CUMMINGS. 

To the SECRETARY OF STATE. 





POSTAL SAVINGS—SECURITY NOT REQUIRED WHERE 
DEPOSITS ARE INSURED 


Section 11 of the Banking Act of 1933 (48 Stat. 181), expressly indicates 
the intention of Congress that deposits of postal savings funds by the 
board of trustees shall be insured to the same extent as deposits by 
private persons, and it eliminates the requirement of collateral 
security as applied to ‘‘such part of the deposits as are insured.”’ 
The necessary effect thereof is to eliminate entirely the requirement 
of collateral security in cases where the deposit, being $2,500 or less, 
is wholly insured. 

When deposits in excess of $2,500 are maintained, that part in excess 
of such amount must be secured by the deposit of collateral; and, 
on the other hand, it is provided that “‘no such security shall be 
required”’ with respect to that part which is insured. 


DEPARTMENT OF JUSTICE, 
February 2, 1934. 

Sir: I have the honor to comply with your request of 
January 25, 1934, for my opinion upon the following ques- 
tions: 

“(1) Whether the fact that a bank is a member of the 
Temporary Federal Deposit Insurance Fund, provided for 
in the Banking Act of 1933, shall be deemed to qualify that 
bank for postal-savings deposits up to $2,500 without any 
requirements as to collateral, upon approval in this office of 
the bank’s application to become a postal-savings depository. 

“(2) Whether a bank which is a member of the Temporary 
Federal Deposit Insurance Fund and a designated postal- 
savings depository with collateral on deposit with the Treas- 


The Postmaster General 421 


urer of the United States shall be deemed to be qualified to 
receive up to $2,500, in excess of the security value of its 
collateral.” | 

The Postal Savings Act, as amended, provides for the de- 
posit of postal savings funds in banks of prescribed character 
and further provides that the Board of Trustees, created by 
the statute, “shall take from such banks such security in 
public bonds or other securities, authorized by Act of Con- 
gress or supported by the taxing power, as the board may 
prescribe, approve, and deem sufficient and necessary to in- 
sure the safety and prompt payment of such deposits on 
demand.” (U.S.C., Title 39, Sec. 759.) 

Section 11 of the Banking Act of 1933, approved June 16, 
1933, amended the foregoing provision by adding thereto 
the following: 

“ Provided, That no such security shall be required in case 
of such part of the deposits as are insured under section 12B 
of the Federal Reserve Act, as amended ” (48 Stat. 182). 

Section 12B of the Federal Reserve Act, thus mentioned, 
is an entirely new section added to the Federal Reserve Act 
by Section 8 of the Banking Act of 1933. It created a Fed- 
eral Deposit Insurance Corporation, directed and em- 
powered, in subsection (1), to insure bank deposits effective 
on and after July 1, 1934, by assuming with respect to 
depositors in insured banks which become insolvent an 
“insured deposit liability,” defined as follows: 

“For the purposes of this subsection, the term ‘ insured 
deposit liability? shall mean with respect to the owner of 
any claim arising out of a deposit lability of such closed 
bank the following percentages of the net amount due to 
such owner by such closed bank on account of deposit lia- 
bilities: 100 per centum of such net amount not exceeding 
$10,000; and 75 per centum of the amount, if any, by which 
such net amount exceeds $10,000 but does not exceed $50,000; 
and 50 per centum of the amount, if any, by which such net 
amount exceeds $50,000 ” (48 Stat. 173). 

It further provided, in subsection (y), for the establish- 
ment by the Corporation of a “Temporary Federal Deposit 
Insurance Fund,” effective January 1, 1934, and the insur- 
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ance of bank deposits until June 30, 1934, in the following 
manner: 

“If any member of the Fund shall be closed on or before 
June 30, 1934, on account of inability to meet its deposit 
liabilities, the Corporation shall proceed in accordance with 
the provisions of subsection (1) of this section to pay the 
insured deposit liabilities of such member; except that the 
Corporation shall pay not more than $2,500 on account of 
the net approved claim of the owner of any deposit” (48 
Stat. 179). | 

The language of Section 11 of the Banking Act of 1933. 
hereinbefore quoted, expressly indicates the intention of 
Congress that deposits of postal savings funds by the Board 
of Trustees shall be insured to the same extent as deposits 
by private persons, and it eliminates the requirement of col- 
lateral security as applied to “such part of the deposits as 
are insured.” ‘The necessary effect is to eliminate entirely 
the requirement of collateral security in cases where the 
deposit, being $2,500 or less, is wholly insured, and your first 
question is so answered. — 

When deposits in excess of $2,500 are maintained, that 
part in excess of such amount must be secured by the 
deposit of collateral; and, on the other hand, it is provided 
that “no such security shall be required ” with respect to 
that part which is insured. If, prior, to January 1, 1934, 
collateral was deposited to secure the whole of a deposit in 
a stated maximum amount and funds in excess of. such 
amount should now be deposited, resort to the collateral in 
case of insolvency of the bank would be governed by the 
contract or understanding under which the collateral was 
deposited, the effect thereon of the statute and, perhaps, the 
subsequent dealings of the parties. I do not, however, think 
it would be wise, even if possible, to pass upon these ques- 
tions in advance, and respectfully suggest that existing con- 
tracts be modified so as to conform to the statute. 

Respectfully, 
HOMER CUMMINGS. 

To the PostmMasTeR GENERAL. 
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REGULATIONS REQUIRING THE DISPLAY OF N. R.A. 
CODE PROVISIONS 


The President is without authority to prescribe a‘penalty for the 
violation of rules and regulations issued under the National Indus- 
trial Recovery Act. He may, however, by Executive order, inform 
the public of the penalty prescribed by that Act for such violation. 
(See Executive Order No. 6590—B of Feb. 8, 1934.) 


DEPARTMENT OF JUSTICE, 
February 2, 1934. 

Sir: I have the honor to refer to your memorandum of 
January 25, 1934, enclosing for my consideration a draft of 
a proposed Executive order authorizing the Administrator 
for Industrial Recovery to prescribe rules and regulations 
requiring persons subject to codes of fair competition to post 
or display the code provisions so that interested persons, 
particularly, employees, will be advised of the obligations 
which the codes impose. 

I have substantially revised the draft, but have not al- 
tered the purpose of the proposed order. Among other 
changes, I have rewritten paragraph numbered 3 of the 
draft: 

“That any person who violates such rules and Regula- 
tions, including any rule or regulation prescribed hereunder 
by said Administrator, may be punished, as provided in 
Subsection (a) of Section 10 of said Title of said Act, by 
a fine not to exceed Five Hundred Dollars ($500) or im- 
prisonment not to exceed six (6) months or both.” 
to read as follows: | 

“All persons are hereby informed that Section 10(a) of 


the National Industrial Recovery Act prescribes a fine not 


to exceed five hundred dollars ($500) or imprisonment not 
to exceed six (6) months, or both, for the violation of any 
rule or regulation prescribed under the authority of and 
pursuant to the provisions of this Order.” 

The paragraph in its original form impliedly infers that 
it is the order which prescribes the penalty for a violation of 
any rule or regulation issued under the authority of the 
order. Since the penalty is prescribed by statute and the 
President would be without authority to prescribe any pen- 
alty by Executive order, the paragraph is without legal 
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effect. In its revised form the paragraph is properly a part 
of the order, since it merely informs all persons that the 
statute prescribes a penalty for the violation of any rule 
or regulation issued pursuant to the order. A _ similar 
change was made in a paragraph of the proposed Executive 
order establishing the Killcohook Migratory Bird Refuge, 
recently submitted to you. 

The revised draft has my approval as to form and legality. 

Since you referred the proposed order to me directly, in- 
stead of through the Director of the Budget, and since it 
does not involve any question of appropriations, I am as- 
suming that your direct reference is a suggestion to me to 
return the order directly to you. 

Respectfully, 
HOMER CUMMINGS. 


To the PRESIDENT. 





NATIONAL GUARD OF THE UNITED STATES AS A RESERVE 
COMPONENT OF ARMY 


Federally recognized members of State staff corps are members of the 
National Guard of the United States within the meaning of section 
9 of the Act of June 15, 1933 (48 Stat. 157). 

The National Defense Act (39 Stat. 166), as amended, contemplates 
the appointment of the members of State staffs as such in the 
National Guard of the United States. 

The inactive National Guard and the inactive National Guard of 
the United States, referred to in section 71 of the National Defense 
Act and other sections, as amended by the Act of June 15, 1933 
(48 Stat. 153), comprise those headquarters and units, included in 
the ‘‘modified program’”’ for the development of the National Guard 
and allotted to the several States but not authorized for organization 
and equipment and such Federally recognized personnel as may be 
assigned thereto, up to and including the war strength of such units 
and also inactive personnel assigned to active and recognized units 
in sufficient number to bring them to war strength. 

The number and character of active and inactive units is determined 
under regulations promulgated by the Secretary of War, acting in 
his own right or as alter ego of the President, and in time of national 
emergency, the President is authorized under section 111 of the 
National Defense Act, as amended, to order into the active military 
service of the United States those units of the National Guard of 
the United States so authorized and designated by the Secretary 
of War. 
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DEPARTMENT OF JUSTICE, 
February 2, 1934. 

Sr: I have the honor to refer to your recent undated letter 
in which you state that you are confronted with the duty of 
issyjng a general order for the purpose of administering 
the provisions of the Act of June 15, 1983 (Public No. 64, 
73d Congress), amending the National Defense Act of June 
3, 1916 (39 Stat. 166), as amended, which Act has the effect 
of creating in the Army of the United States a new reserve 
component denominated as the “ National Guard of the 
United States.” 

You further state that there is a difference of opinion be- 
tween the Chief of the National Guard Bureau of the War 
Department and the Judge Advocate General as to the con- 
struction of certain provisions of the act relating to the 
following questions upon which you request my opinion: 

“a. Is a State staff a unit of a State National Guard with- 
in the meaning of the term ‘ unit’ as used in the National 
Defense Act. 

“6. Does the National Defense Act, as now amended, con- 
template the appointment of the members of State staffs as 
such, in the National Guard of the United States. 

“ec. Does the inactive National Guard constitute an un- 
limited reserve of National Guard officers and enlisted men, 
and consequently of officers and enlisted men of the National 
Guard of the United States, or, on the contrary, are the num- 
bers, grades and ratings of the inactive National Guard 
limited to those authorized for war-time strength of active 
and inactive units of the State National Guard now or here- 
after allocated to the respective states.” 

Section 111 of the National Defense Act, as amended by 
section 18 of the act of June 15, 1933, supra, contains the 
only statutory authority for the use of the National Guard 
of the United States by the Federal government. Section 
111, as amended, supra, provides: 

“When Congress shall have declared a national emer- 
gency and shall have authorized the use of armed land 
forces of the United States for any purpose requiring the 
use of troops in excess of those of the Regular ‘Army, the 
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President may, under such regulations, including such phys- 
ical examination as he may prescribe, order into the active 
military service of the United States, to serve therein for 
the period of the war or emergency, unless sooner relieved, 
any or all units and the members thereof of the National 
Guard of the United States. * * * The organization of 
said units existing at the date of the order into active Fed- 
eral service shall be maintained intact insofar as practicable. 
* * *” (48 Stat. 160). 

It appears to be the view of the Judge Advocate General 
of the Army that the term “ units” as used in section 111, 
as amended, is limited to “ tactical” units, that is detach- 
ments, companies and other organizations which are au- 
thorized components of higher tactical units, such as divi- 
sions, brigades, etc.; that State staff corps are not units but 
are non-tactical organizations which bear the same general 
relation to State governments that the War Department 
does to the Federal government, the normal functions of 
State staff corps being wholly with the National Guard as 
executive officers under the Governors of the several states. 
Therefore, the President is not authorized under section 111, 
as amended, to call such organizations into the active 
military service of the United States. 

The Chief of the National Guard Bureau of the War De- 
partment disagrees with the views of the Judge Advocate 
General and is of the opinion that State staff corps are 
units of the National Guard and, therefore, are units within 
the meaning of that term as used in section 111, as amended. 

The terms “ National Guard” and “ National Guard of 
the United States”, as used in the National Defense Act, 
as amended, supra, are defined by section 9 of the Act of 
June 15, 1933, swpra, as follows: 

“That said Act be amended by adding section 71 thereto, 
as follows: 

“Src. 71. Definitions —In this Act, unless the context 
or subject matter otherwise requires— 

““(a) “National Guard” or “National Guard of the 
several States, Territories, and the District of Columbia ” 
means that portion of the Organized Militia of the several 
States, Territories, and the District of Columbia, active and 
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inactive, federally recognized as provided in this Act and 
organized, armed, and equipped in whole or in part at 
Federal expense and officered and trained under paragraph 
16, section 8, article I of the Constitution. 

“‘(b) “National Guard of the United States” means a 
reserve component of the Army of the United States com- 
posed of those federally recognized units and organizations 
‘and persons duly appointed and commissioned in the active 
and inactive National Guard of the several States, Terri- 
tories, and the District of Columbia, who have taken and 
subscribed to the oath of office prescribed in section 73 of 
this Act, and who have been duly appointed by the Presi- 
dent in the National Guard of the United States, as pro- 
vided in this Act, and of those officers and warrant officers 
appointed as prescribed in sections 75 and 111 of this Act, 
and of those persons duly, enlisted in the National Guard of 
the United States and of the several States, Territories, and 
the District of Columbia who have taken and subscribed 
to the oath of enlistment prescribed in section 70 of this 
Act’” (48 Stat. 157). 

The Act of May 12, 1917, entitled “An Act making appro- 
priations for the support of the Army for the fiscal year 
ending June 30, 1918, and for other purposes” (ch. 12, 
40 Stat. 40, 68), contains the following provisions which 
are still in effect: 

“ Provided, That the National Guard of any State, Terri- 
tory, or the District of Columbia, shall include such officers 
and enlisted men of the Staff Corps and Departments, cor- 
responding to those of the Regular Army, as may be au- 
thorized by the Secretary of War.” 

Following the enactment of this statute, the Chief of the 
Militia Bureau of the War Department, addressed a letter 
to the Adjutant General of the Army dated May 14, 1917, 
enclosing for the approval of the Secretary of War under 
the authority vested in him by the aforesaid statute, a cir- 
cular letter to the Adjutants General of the several states, 
territories and the District of Columbia, extending Federal 
recognition to certain officers and enlisted men of the State 
staff corps and departments. This circular was approved 
‘by order of the Secretary of War under date of May 29, 
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1917. Subsequently on December 16, 1925, there was issued 
by order of the Secretary of War, Nation Guard Regula- 
tions No. 15, pursuant to the authority vested in the Secre- 
tary of War under the National Defense Act of June 3, 1916, 
as amended, supra, to prescribe regulations for the organiza- 
tion of the National Guard of the several States, Territories 
and the District of Columbia. 

National Guard Regulations No. 15 of December 16, 1925, | 
and all amendments thereto expressly designate State staff 
corps as units in the National Guard of the several States, 
Territories and the District of Columbia, although such 
units are non-tactical organizations. 

Thus it appears that the act of May 12, 1917, supra, in- 
cluded in the National Guard such officers and enlisted men 
of State staff corps and departments “ as may be authorized 
by the Secretary of War”; that under this authority the 
Secretary of War, as early as May 14, 1917, extended Fed- 
eral recognition to certain officers and enlisted men of State 
staff corps; and that State Staff Corps, although non-tacti- 
cal organizations, were expressly designated as units of the 
National Guard in regulations issued by the War Depart- 
ment, as early as December 16, 1925. Under the circum- 
stances, it is my opinion that Federally recognized members 
of State Staff Corps are members of the “ National Guard 
of the United States ” within the meaning of that term as 
defined in section 9 of the act of June 15, 1933, supra. 

In view of the foregoing, and considering the long-con- 
tinued administrative construction by the War Department 
of the term “units” as including “ State staff corps” in 
the light of the rule that Congress is presumed to use words 
in their ordinary and commonly accepted meaning, unless 
that sense is repelled by the context, 1t 1s my opinion that 
if Congress had intended to limit the term “ units” as used 
in section 111, as amended, to “ tactical” units, and thereby 
exclude State staff corps, it would have expressly referred 
to such units as “ tactical ” units, as it did in those provi- 
sions of the act dealing with the organization of National 
Guard units and the assignment of such units to divisions, 
brigades. ete. (see sections 60 and 64), 
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Accordingly, questions a and 0 are answered in the affir- 
mative. 

What it appears may be termed the National Guard proj- 
ect under the provisions of the National Defense Act of 
June 3, 1916, as amended, supra, is defined in section 62 of 


the Act. . This section visualizes an ultimate peace time or- 


ganization of the militia which shall comprise a force not 
less than eight hundred enlisted men for each Senator and 
Representative in Congress. Such a force would, it is under- 
stood, at the present time comprise a minimum peace 
strength of nearly half a million enlisted men which under 
existing tables of organization would expand into a war 
strength approximating a million. Of this visualized and 
ultimate force, however, only such part of it has been or 
can be brought into being as, under the provisions of sec- 
tion 60 of the Act, may be prescribed by the President who 
is empowered by section 60 to allot to the different states 
and territories and the District of Columbia, such units as, 
in his discretion, he considers necessary “in order to secure 
a force which, when combined, shall form complete higher 
tactical units.” These units so allotted and authorized are 
required to conform to those of the Regular Army, except 
that in time of peace exceptions may be made by the Sec- 
retary of War. Under section 118 of the Act the regulation 
of the organization, discipline and government of the militia 
provided for by the Act, which, as defined by section 57, 
includes the National Guard, is placed unqualifiedly in the 
hands of the President. 

By section 61 of the Act, the States are forbidden in peace 
time to maintain any troops whatever other than those au- 
thorized in accord with the organization prescribed by the 
act; that is to say, other than such troops as are authorized 
and allotted, in his discretion, by the President. 

It is understood that no allotment which nearly ap- 
proaches the ultimate force visualized by section 62 has ever 
been made, the plans now in force for the development of 
the National Guard being far short of that goal. Under 
the present so-called “ modified program ” a peace strength 
force of some 250,000 men is contemplated, about 200,000 of 
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which has, under authority of the President, been brought 
into being, organized and recognized. The war strength con- 
templated by the “ modified program ” would approximate 
480,000 men. (National Guard Regulations No. 15). 

The provisions of paragraphs 16 and 1c, National Guard 
Regulations No. 15, the program for the development of the 
National Guard, approved September 13, 1927, extract copies 
of which have been furnished me, and sections 58, 60, 71, 76, 
the proviso to section 77, and sections 78 and 111 of the Na- 
tional Defense Act, make it clear that the National Guard, 
-_ active, inactive and deferred, may be described as follows: 

“1. The active list, which comprises units and individuals 
organized and recognized. 

‘°2. The inactive list, which comprises the unorganized 
units included within the ‘ modified program’ and the war- 
strength personnel therefor and for the units of the active 
list, and 

“3. The deferred list, which comprises the unallotted 
units and organizations included within the total and final 
allotment visualized in section 62 of the Act, and not in- 
cluded in the ‘modified program.’” _ 

Under these circumstances it is my opinion that the inac- 
tive National Guard and the inactive National Guard of 
the United States, referred to but not defined in section 71 
of the National Defense Act and other sections, as amended 
by the Act of June 15, 1933, supra, comprise those headquar- 
ters and units, included in the “ modified program ” for the 
development of the National Guard and allotted to the sev- 
eral States but not authorized for organization and equip- 
ment and such federally recognized personnel as may be as- 
signed thereto, up to and including the war strength of such 
units; and also inactive personnel assigned to active and 
recognized units in sufficient number to bring them to war 
strength. 

It is my further opinion that the number and character 
of active and inactive units is determined under regulations 
promulgated by the Secretary of War, acting in his own 
right or as alter ego of the President (see sections 3, 60, 64 
and 118 of the National Defense Act as amended) ; and that, 
in time of national emergency, the President is authorized 
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under section 111 of the National Defense Act, as amended, 
supra, to order into the active military service of the United 
States those units of the National Guard of the United States 
so authorized and designated by the Secretary of War. 
Question ¢ is answered accordingly. 
Respectfully, 
HOMER CUMMINGS. 


To the SEcRETARY OF War. 





TRANSFER TO TREASURY DEPARTMENT JURISDICTION 
OVER PORTION OF NAVAL RESERVATION, EDIZ HOOK 
SPIT, PORT ANGELES HARBOR, WASHINGTON 


The President is authorized to transfer from one executive department 
to another the jurisdiction over land withdrawn from the public 
domain under section 1 of the Act of June 25, 1910, 36 Stat. 847. 
(See Executive Order No. 6594 dated Feb. 9, 1934.) 


DEPARTMENT OF JUSTICE, 
February 3, 1934. 

Sir: Pursuant to Executive Order No. 6247 of August 
10, 1933, there is transmitted herewith a revised draft of a 
proposed Executive order submitted by the Director of the 
Bureau of the Budget transferring to the control and Jjuris- 
diction of the Treasury Department a portion of the site 
of the Naval Reservation, Ediz Hook Spit, Port Angeles 
Harbor, Washington. 

Although there has been some doubt in the past as to the 
President’s authority to transfer the jurisdiction over public 
land from one executive department to another, it is mv 
view that in this case the transfer accomplished by the pro- 
posed order is fully authorized under Section 1 of the Act 
of June 25, 1910 (36 Stat. 847), which provides as follows: 

cx * * That the President may, at any time in his 
discretion, temporarily withdraw from settlement, location, 
sale or entry any of the public lands of the United States 
including the District of Alaska and reserve the same for 
water power sites, irrigation, classification of lands, or other 
public purposes to be specified in the orders of withdrawals, 
and such withdrawals or reservations shall remain in force 
until revoked by him or by an Act of Congress.” 
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It is true that the statute does not in terms authorize a 
transfer from one executive department to another, but this 
power must be implied from the powers expressly given. 
There can be no doubt that the President is authorized under 
the statute to revoke any Executive order withdrawing or 
reserving public land for public purpose and restore the land 
to the public domain and then, by a new Executive order, 
again withdraw the same land for a new public purpose. 
Obviously, the new public purpose might be accomplished 
under the jurisdiction of a different Executive Department. 
Such a procedure would, in an indirect way, accomplish the 
same thing accomplished by the direct transfer from one 
Department to another. Clearly, that which can be done 
indirectly can be done directly. 

It is further believed that if no statutory authority ex- 
isted for the proposed order, the President would have the 
power to issue it by virtue of his general authority as Presi- 
dent. It is well established that prior to the enactment of 
the statute above cited the President was authorized to 
withdraw land from the public domain for public purpose. 
Such authority necessarily implies the power to restore the 
land to the public domain when it has served the purpose 
for which it was withdrawn, and again withdraw the same 
land for new uses. For the reasons above stated, if the 
President has these powers, he also has the power to transfer 
jurisdiction over the land from one department to another. 

I have revised the draft of the order submitted by the 
Director of the Budget in order to include a citation of the 
statutory authority for the order, and I have also made one 
change in the substance. The last paragraph of the original 
draft provided in effect that jurisdiction over the property 
should revert to the Navy Department in the event that the 
property should cease to be used for Coast Guard purposes. — 
By this provision, in order to determine at any given time 
which Department has jurisdiction over the land, it would 
be necessary first to determine as a fact whether the land 
had ceased to be used for Coast Guard purposes. This 
would seem to be objectionable from an administrative view- 
point, and I have therefore changed the provision to the 
effect that jurisdiction shall revert to the Navy Department 
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upon formal notification to it by the Treasury Department 
that the land has ceased to be used for Coast Guard purposes. 
This amendment is acceptable to the Navy Department. 
The revised draft of the proposed order has my approval 
as to form and legality. 
Respectfully, 
HOMER CUMMINGS. 


To the SECRETARY OF STATE. 





WITHDRAWAL OF PUBLIC LANDS FOR GRAZING PURPOSES 


The President is expressly authorized under the Act of June 25, 1910 
(86 Stat. 847), and also has inherent power to withdraw public 
lands as an aid in conservation and development of natural resources, 
and he may authorize the Secretary of the Interior to prescribe rules 
and regulations governing the use of lands so withdrawn. (See 
Executive Order No. 6587, Feb. 6, 1934.) 


DEPARTMENT OF JUSTICE, 
February 3, 1934. 

Sir: Pursuant to Executive Order No. 6247 of August 10, 
1933, there is transmitted herewith redraft of a proposed 
Executive order submitted by the Director of the Budget 
under date of January 29, 1934, entitled “ Public Grazing 
Withdrawal No. 4, Utah.” 

The proposed order withdraws “ from settlement, location, 
sale, or entry”, and reserves 1,200,000 acres of public lands 
in the State of Utah “ for classification, in aid of legislation, 
for conservation and development of natural resources and 
for use as grazing land.” In addition to the recital therein 
as to the necessity for the proposed order, the Secretary of 
the Interior, in his letter of January 25, 1934, requesting the 
President to issue the proposed order, states: 3 

“ The order is submitted in response to a petition filed by 
users of the range land for the purpose of obtaining conser- 
vation of natural resources of the public domain and as an 
aid in the industrial recovery of the local range users.” 

The first question to be considered is whether the Presi- 
dent is authorized to withdraw the land in question for the 
purposes stated in the proposed order. The latter recites, 
in effect, that it is issued under inherent power vested in the 
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President as such, and express authority vested in him by the 
act of June 25, 1910 (ch. 421, 36 Stat. 847), as amended by 
the act of August 24, 1912 (ch. 369, 87 Stat. 497). This act 
authorizes the President to withdraw public lands for cer- 
tain designated and “other public purposes”. Obviously 
the President is authorized to determine the necessity for the 
withdrawal and whether it is for a public purpose. In my 
judgment, any one of the purposes recited in the proposed 
order is sufficient to authorize the withdrawal. 

Aside from this statutory authority, the Supreme Court 
has recognized inherent power in the President to withdraw 
public lands for public purposes, and that the act of June 
25, 1910, as amended by the act of August 24, 1912, supra, 
merely recognizes and does not circumscribe that power. 
(United States v. Midwest Oil Co., 236 U.S. 459; Mason v. 
United States, 260 U.S. 545.) 

For the reasons stated, it is my opinion that the President 
is authorized to withdraw the lands in question. 

In his letter of January 29, 1934, the Director of the 
Budget suggests that in a recent opinion concerning a pro- 
posed Executive order withdrawing certain lands of the 
Ute Indians in the State of Colorado, I inferentially doubted 
the power of the President to withdraw public lands for con- 
servation purposes. That opinion and the views expressed 
therein related solely to Indian lands and no consideration 
was given to the right of the President to withdraw public 
lands for conservation purposes. 

The proposed order provides for the use of the land for 
grazing purposes “in accordarice with such rules and regu- 
lations as may be prescribed by the Secretary of the In- 
terior.” This provision raises the question as to the au- 
thority of the Secretary of the Interior to prescribe rules 
and regulations governing grazing on the land withdrawn. 
There is no express statutory authority vested in the Presi- 
dent or the Secretary of the Interior to prescribe such rules 
and regulations. It is my opinion, however, that since the 
grant of a power includes all things necessary to effectuate 
the purpose of the grant, the President has implied authority 
to issue such regulations. | 

Since the land is to be under the jurisdiction of the Secre- 
tary of the Interior and the Secretary acts as the alter ego 
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of the President in matters committed to the President by 
the Constitution and statutes of the United States, it is my 
further opinion that the President is empowered to authorize 
the Secretary of the Interior to prescribe the regulations in 
question. Such regulations must be limited in scope, of 
course, to the accomplishment of the purposes of the with- 
drawal and be consistent with the temporary character of the 
power vested in the President by the act of June 25, 1910, as 
amended by the act of August 24, 1912, supra. 

The changes made in the draft submitted by the Director 
do not alter the purpose of the proposed order, the revised 
draft of which has my approval as to form and legality. 

Respectfully, 
HOMER CUMMINGS. 


To the SECRETARY OF STATE. 


LICENSING OF MOTOR VEHICLES IN THE CANAL ZONE 


The President has authority to exempt from the payment of license 
fees motor vehicles owned and operated by the post exchanges in the 
Canal Zone. (See Executive Order No. 6589, Feb. 6, 1934.) 


DEPARTMENT OF JUSTICE, 
February 5, 1934. 

Sir: Pursuant to Executive Order No. 6247 of August 10, 
1933, there is transmitted herewith a redraft of a proposed 
Executive order submitted by the Director of the Budget 
under date of December 29, 1933, amending Section 7 of 
Executive Order No. 3434, dated April 14, 1921, as amended 
by Executive Order No. 5298, dated March 10, 1980, relating 
to the licensing of motor vehicles in the Canal Zone. 

The authority under which the President promulgates 
regulations for the licensing of motor vehicles in the Canal 
Zone is found in Section 3 of the Act of August 21, 1916 
(39 Stat. 528, Title 48, U.S.C., Section 1312), the provisions 
of which are as follows: 

“ Until otherwise provided by Congress, it shall be lawful 
for the President to make, publish, and enforce all rules and 
regulations for the use of the public roads and highways in 
the Canal Zone, and also for regulating, licensing, and tax- 
ing the use and operation of all self-propelled vehicles using 
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the public highways, including speed limit, signals, tags, 
license fees, and all detailed regulations which may be from 
time to time deemed necessary in the exercise of the author- 
ity hereby conferred. The taxes on automobiles may be 
graded according to the value or the power of the machine, 
and such rules and regulations as now exist may be changed 
by such order from time to time, and any that may be here- 
after made may be changed from time to time. The Pres- 
ident may make mutual agreements with the Republic of 
Panama touching the reciprocal use of the highways of the 
Canal Zone and the Republic of Panama by self-propelled 
vehicles touching taxes and license fees, and any other 
matter of regulation to establish comity for the convenience 
of the residents of the two jurisdictions.” 

While the above quoted statute does not expressly au- 
thorize the President to exempt from the payment of license 
fees motor vehicles owned by post exchanges, etc., of the 
Army, Navy and Marine Corps, yet, in view of the status 
of these vehicles, I believe the President has ample authority 
to exempt them from the payment of license fees. In the 
case of Dugan v. United States, 34 Ct. Cl., 458, the Court of 
Claims held that a post exchange of the Army being a 
governmental agency did not have to pay the license fee 
of a retail dealer in liquors under the revenue statutes. Be- 
ginning at the bottom of page 466 the Court said: 

“Tf, therefore, in the judgment and wisdom of the Execu- 
tive the establishment of such post exchanges and their man- 
agement by the officers of the Army are essential to the wel- 
fare, good order, and discipline of the troops stationed at 
such army posts, as seems evident from the exchange regu- 
lations thus promulgated, then we think such exchanges, 
though conducted without financial lability to the Govern- 
ment, are, in their creation and management, governmental 
agencies, established for. the purpose, as the regulations pro- 
vide, of supplying ‘ the troops at reasonable prices with the 
articles of ordinary use, wear, and consumption not supplied 
by the Government, and to afford them means of rational 
reaction [recreation] and amusement,’ and also, ‘through 
exchange profits, to provide the means for improving the 
messes,’ 

* * * * * 
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“The Government, through its officers, by authority of 
the regulations, not only establishes and maintains such 
exchanges, but receives, handles, and disburses the funds 
in connection therewith, and whatever profit accrues is paid 
over to and held by the officer in command of such organi- 
zations as a company fund. 

“Tt has never been the policy of the Government to tax 
its own enterprises or its own manner or method of doing 
business; and inasmuch as post exchanges are established 
and maintained by it for the mental and physical betterment 
of its troops in garrisons and posts, with resulting, if not 
immediate, benefit to itself, we think such exchanges are 
exempt from the payment of special tax for the sale of 
such articles as the regulations permit.” 

In the case of Woog v. United States, 48 Ct. Cl., 80, the 
Court of Claims held that a post exchange of the Navy was 
also an instrumentality of the Government. In view of the 
above I am of the opinion that the President has authority 
to exempt vehicles owned by the organizations mentioned 
in the proposed Order from the payment of license fees in 
the Canal Zone. 

I have revised the draft submitted by the Director of the 
Budget to secure more appropriate form but the sense of 
the order has not been changed. The revised draft of the 
order has my approval as to form and legality. 


R tfull 
i aaa HOMER CUMMINGS. 
To the SECRETARY OF STATE. 





STATUS OF THE PUBLIC WORKS EMERGENCY HOUSING 
CORPORATION 


‘Title II of the National Industrial Recovery Act (48 Stat. 200), au- 
thorizes the President to create corporate agencies under the State 
laws to carry out the purposes of said title II. 

Congress did not intend to authorize the President to create corporate 
agencies under section 203 of the National Industrial Recovery Act 
with powers in excess of those necessary to carry out any program 
of public works authorized by section 202 of the Act. 

The power to create, establish, and utilize such corporate agencies 
necessarily includes and implies the authority to defray the ex- 
penses of their organization including the subscription to the 
requisite initial capital stock. 
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The determination as to necessity of securing options on lands sought to 
be assembled as the site for low-cost housing or slum-clearance 
projects and the amount to be expended therefor, are matters com- 
mitted by Congress to the discretion of the President and, therefore, 
his decision in the matter, or that of his duly constituted agent, is final 
and not subject to review by any other officer of the Government. 

- Also, the President’s decision as to form and character of the agencies, 
which he is authorized to create under title II of the National Indus- 
trial Recovery Act, is final and not subject to review by any other 
officer of the Government. 

A corporate agency created by the President under section 203 of the 
National Industrial Recovery Act is authorized to conduct its busi- 
ness in such form and manner as is considered to be reasonably neces- 
sary to carry out the purposes of its creation and if, in carrying out 
such purpose, it is considered to be reasonably necessary to purchase 
and convey property in its own name, the Corporation may do so. 
But in acquiring property by exercise of the power of eminent 
domain, the proceedings must be in the name of the United States. 

The opinion of the Attorney General in favor of the validity of title is 
required when land is purchased for use in connection with the pro- 
posed slum-clearance project before payment therefor can be made. 


DEPARTMENT OF JUSTICE, 
February 7, 1934. 


S1r: I have the honor to refer to your letter of January 
18, 1934, requesting my opinion on several questions re- 
lating to the status of the Public Works Emergency Housing 
Corporation. The questions are substantially as follows: 

“(1) Whether Title IIT of the National Industrial Re- 
covery Act authorizes the President to create corporate 
agencies to effectuate the purposes of said title and act; 

“(2) Whether, if question numbered (1) is answered in 
the affirmative, the President is authorized to create such 
a corporate agency under the laws of a state; 

“(3) Whether the corporate powers of such corporation 
may be in excess of those necessary to carry out any program 
of public works authorized by section 202 of said title and 
act, and funds appropriated by Congress to effectuate the 
purposes of the National Industrial Recovery Act, may be 
used in payment of the organization expenses of the Cor- 
poration, including the expenditure of funds for the pur- 
chase of the minimum initial capital stock required by the 
laws of the state under which the Corporation is organized. 


The Secretary of the Intertor 439 


“(4) Whether the Housing Corporation is authorized to 
acquire and convey real estate in its own name; 

“(5) Whether a determination by the Federal Emergency 
Administrator of Public Works, or by the Board of Direc- 
tors of the Housing Corporation as to the necessity of se- 
curing options as a step in assembling a particular tract of 
real estate and the amount to be expended therefor, is sub- 
ject to review by the Comptroller General; and 

“(6) Whether titles to land acquired by the Corporation 
must be examined and approved by the Attorney General 
before payment therefor can be made.” 

The Housing Corporation was organized under the laws 
of Delaware and by Executive Order No. 6470 of November 
29, 1933, was designated as an agency under section 2083, 
Title II of the National Industrial Recovery Act (ch. 90, 
48 Stat. 195, 202), which, so far as material here, provides: 

“(a) With a view to increasing employment quickly 
(while reasonably securing any loans made by the United 
States) the President is authorized and empowered, through 
the Administrator or through such other agencies as he may 
designate or create, (1) to construct, finance, or aid in the 
construction or financing of any public-works project in- 
cluded in the program prepared pursuant to section 
002; * * *» 

The Corporation is empowered by the Executive order 
to construct, finance or aid in the construction or financing 
of any public-works project authorized under section 202 
(d), which provides (p. 201): 

“The Administrator, under the direction of the President, 
shall prepare a comprehensive program of public works, 
which shall include among other things the following: 
* * * (d) construction, reconstruction, alteration, or 
repair under public regulation or control of low-cost hous- 
ing and slum-clearance projects; * * *,” 

The powers given to the Corporation by its charter are 
In excess of those necessary to carry out any program of 
public-works authorized by section 202. 

Numerous corporate agencies have been created by the 
Executive branch of the government to effectuate the pur- 
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poses of Congressional legislation. Among the govern- 
ment-owned private corporations, organized under the 
laws of a state or of the District of Columbia, and em- 
ployed as instrumentalities of the United States, are the 
United States Shipping Board Emergency Fleet Corpora- 
tion, later called the United States Shipping Board Mer- 


chant Fleet Corporation (District of Columbia); the Food © 


Administration Grain Corporation, later called the United 
States Grain Corporation (Delaware); the United States 
Spruce Corporation (District of Columbia); the United 
States Spruce Production Corporation (Washington); the 
United States Housing Corporation (New York and Penn. 
sylvania) ; and the United States Sugar Equalization Board, 
Inc. (Delaware). While it is true that the formation of 
some of these corporations was authorized in terms by Act 
of Congress, both the Food Administration Grain Corpora- 
tion and the United States Sugar Equalization Board, Inc. 
were organized under Delaware charter pursuant to Execu- 
tive order or direction of the President, under section 2 of 
the Food Control Act of August 10, 1917 (ch. 53, 40 Stat. 
276), which provided that “in carrying out the purposes 
of this Act, the President is authorized * * * to create 
and use any agency or agencies * * *,” The language 
of Title II of the National Industrial Recovery Act, wherein 
the President is empowered (sec. 201) “to establish such 
agencies * * * ashe may find necessary,” and (sec. 203) 
“through the Administrator or through such other agencies 
as he may designate or create” to perform the powers and 
functions therein conferred upon him, is much more specific, 
so far as the authority to establish and create a corporate 
agency is concerned, than was the Food Control Act of 
1917. Nevertheless, the validity of the proceedings whereby 
the two Corporations above-mentioned were formed, and 
their status as government instrumentalities has been rec- 
ognized and confirmed by the courts in United States Grain 
Corp. v. Phillips, 261 U.S. 106; and Federal Sugar Refining 
Co. v. United States Sugar Equalization. Board, Inc. (D.C. 
S.D. N.Y.) 268 Fed. 575, as well as in United States ex rel 
Skinner & Eddy Corp. v. McCarl, 275 U.S. 1, 6. See also 
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Clallam County v. U.S. and U. S. Spruce Prod. Corp., 263 
U.S. 341. 

In view of the foregoing, particularly in view of the 
fact that Congress itself had previously used the term 
“ agencies” as including corporations organized pursuant to 
Executive order or direction, and considering that Congress 
is presumed to use words in their ordinary and commonly 
accepted meaning unless that sense is repelled by the con- 
text; and that there is nothing in the statute indicating that 
the term “ agencies ” is used therein in-any other than its 
ordinary sense, it is my opinion that Congress in authoriz- 
ing the President to “ create ”, “ establish ” and “ designate ” 
“such agencies * * * as he may find necessary” to 
carry out the purposes of Title II of the National Industrial 
Recovery Act authorized the President in his discretion to 
create corporate “ agencies ” under state laws. 

Accordingly, questions numbered (1) and (2) are an- 
swered in the affirmative. 

The power to create, establish and utilize such corporate 
agencies necessarily includes and implies the authority to 
defray the expenses of their organization, including the sub- 
scription to the requisite initial capital stock. Such au- 
thority would include and imply, of course, authority to 
utilize the proceeds from the sale of capital stock in the ex- 
ercise of any of the corporate powers. It is my opinion 
that Congress intended that the funds appropriated to ef- 
fectuate the purposes of the National Industrial Recovery 
Act should be used only for such purposes; and therefore 
did not intend to authorize the President to create corporate 
agencies under section 203 with powers in: excess of those 
necessary to carry out any program of public-works au- 
thorized by section 202. 

Question numbered (8) is answered accordingly. This 
question was not before me when I considered the proposed 
Executive order designating the Housing Corporation as an 
agency under section 203. It was suggested at that time, 
however, to counsel for the Corporation that the corporate 
powers of the Corporation should be limited to those neces- 
sary to carry out any public-works program authorized by 
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section 202; and that such limitation probably could be ac- — 
complished by the filing of an amended certificate of in- 
corporation. 

Question numbered (5) will be considered before question 
numbered (4), since the latter and question numbered (6) 
are related and, therefore, may properly be considered 1n 
order. 

The case of United States v. Jones, 18 How. 92, involved 
the question as to whether the propriety of the action of the 
Secretary of the Navy, in transmitting a sum of money to an 
officer of the Navy detached on special duty in France, to be 
disbursed for medical attendance, was subject to review by 
the accounting officers of the government. The Supreme 
Court said (pp. 95-96) : 

“x * * The executive department of the government, 
to which is intrusted the control of the subject-matter, must 
necessarily determine all questions appertaining to the em- 
ployment and payment of such temporary agents, and the 
exigency which demands their employment. The secretary 
of the navy represents the Prebident, and exercises his 
power on the subjects confided to his department. He is 
responsible to the people and the law for any abuse of the 
powers intrusted to him. His acts and decisions, on subjects 
submitted to his jurisdiction and control by the constitution 
and laws, do not require the approval of any officer of 
another department to make them valid and conclusive. The 
accounting officers of the treasury have not the burden of re- 
sponsibility cast upon them of revising the judgments, cor- 
recting the supposed mistakes, or annulling the orders of the 
heads of departments.” 

The rule is the same today. (Wright v. Ynchausti & Co., 
272 U.S. 640; Posados v. Manila, 274 U.S. 410; 37 Op. 95.) 

It is my opinion, in answer to question numbered (5), 
that the determination as to the necessity to acquire options 
on lands sought to be assembled as the site for low-cost 
housing or slum-clearance projects and the amount to be 
expended therefor, are matters committed by Congress to 
the discretion of the President and, therefore, under the 
above-cited authorities, his decision in the matter or that 
of his duly constituted agent, is final and not, subject to 
review by any other officer of the government. 
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Of like effect, for the same reason, is the President’s deci- 
sion as to the form and character of the “ agencies ” which 
he is authorized to create under Title IT. 

The President is expressly authorized by section 203 (a) 
(3) “to acquire by purchase, or by exercise of the power of 
eminent domain any real or personal property in connec- 
tion with the construction of any * * * project (au- 
thorized under section 202), and to sell any security ac- 
quired or any property so constructed or acquired or to 
lease any such property with or without the privilege of 
purchase.” ‘The statute does not contain any directions as 
to how or in what manner such property shall be pur- 
chased or conveyed. Since section 203 authorizes the Pres- 
ident to create corporate agencies, and it appears that an 
important, if not the chief reason of the government for 
employing such agencies is to enable them to employ com- 
mercial methods and to conduct their operations with a 
freedom supposed to be inconsistent with the ordinary con- 
duct of government business (United States ex rel Skinner 
& Eddy Corp. v. McCarl, supra, p. 8; Federal Sugar Refin- 
ing Co. v. United States Sugar Equalization Board, Inc., 
supra, p. 587), and since also a properly authorized corpo- 
rate agency can purchase and convey property for the 
United States as fully and legally as can the agent of a citi- 
zen, it is my opinion that a corporate agency created by the 
President under section 203 is authorized to conduct its 
business in such form and manner as is considered to be 
reasonably necessary to carry out the purpose of its creation, 
and if, in carrying out such purpose, it is considered to be 
reasonably necessary to purchase and convey property in 
its own name, the Corporation may do so. On the other 
hand, in acquiring property by exercise of the power of 
eminent domain, it is my opinion that the proceedings must 
be in the name of the United States. Question numbered 
(4) is answered accordingly. 

Section 203 (c) of the National Industrial Recovery Act, 
supra, provides (p. 203) : 

“In the acquisition of any land or site for the purposes 
of Federal public buildings and in the construction of such 
buildings provided for in this title, the provisions contained 
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in sections 805 and 306 of the Emergency Relief and Con- 
struction Act of 1932, as amended, shall apply.” 

The Emergency Relief and Construction Act of 1932 is 
the Act of July 21, 1932 (ch. 520, 47 Stat. 709). Section 
8305 of that Act provides (p. 722): 

“(2) In any case in which such site or land is to be ac- 
quired by condemnation, the provisions of section 355 of the 
Revised Statutes, as amended, shall not apply; * * *.” 

Section 355 of the Revised Statutes provides (40 U.S.C., 
Sec. 255) : 

“No public money shall be expended upon any site or 
land purchased by the United States for the purposes of 
erecting thereon any armory, arsenal, fort, fortification, 
navy yard, customhouse, lighthouse, or other public build- 
ing of any kind whatever, until the written opinion of the 
Attorney General shall be had in favor of the validity of the 
title; °* “= 

It. appears, therefore, that by referring to section 305 of 
the Relief and Construction Act of 1932, Congress has elim- 
inated the necessity for the opinion of the Attorney Gen- 
eral under section 355 of the Revised Statutes, as to the 
validity of the title to land acquired under section 203 (c). 
In view of the broad provisions of section 355, however, and 
since the lands to be purchased are to be used for the erec- 
tion thereon of buildings erected at public cost and, there- 
fore, affected with a public interest. and because the statute 
is silent in the matter, it 1s my judgment that the opinion of 
the Attorney General is required when land is purchased 
for use in connection with the proposed slum-clearance proj- 
ect before payment therefor can be made. 

In conclusion, may I suggest for your consideration that 
there are some reasons, in my opinion, why it may be pref- 
erable to organize corporate agencies of this character in 
the District of Columbia rather than in Delaware or any 
other state. 

Respectfully, 
HOMER CUMMINGS. 


To the SECRETARY OF THE INTERIOR. 
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PURCHASE OF LANDS FOR MIGRATORY-BIRD REFUGES 


The purchase or rental of lands for use as refuges for migratory birds 
and other wildlife is authorized under the Unemployment Relief 
Act of March 31, 1933. (See Executive Order No. 6684, Apr. 19, 
1934.) 

DEPARTMENT OF JUSTICE, 


Kebruary 9, 1934. 


Sir: Pursuant to Executive Order No. 6247 of August 10, 
1933, there is transmitted herewith a revised draft of a pro- 
posed Executive order submitted by the Director of the Bu- 
reau of the Budget authorizing the purchase or rental of 
lands for Emergency Conservation Work. 

The proposed order was disapproved by the Director be- 
cause, in his opinion, appropriations for the purposes of 
the order should be made directly by Congress, if made at 
all, and should not be allotted from the appropriation made 
for “ National Industrial Recovery ” by the Fourth Defi- 
ciency Act, Fiscal Year, 1933, approved June 16, 1933 (48 
Stat. 274). 

It is my view that the proposed order is authorized under 
the provisions of the Unemployment Relief Act of March 
31, 1933 (48 Stat. 22). The three-fold purpose of that Act 
is stated in section 1 to be: (1) to relieve unemployment; 
(2) to provide for the restoration of the country’s depleted 
natural resources; and (3) to provide for the advancement 
of an orderly program of useful public works. Section 2 
of the Act authorizes the acquisition of real property by 
purchase, donation, condemnation, or otherwise for the pur- 
pose of carrying out the provisions of the Act. 

Under the proposed order, the purchase or rental of lands 
is authorized for the purpose of providing suitable refuges 
for migratory birds and other wild life and of providing em- 
ployment for the unemployed. It is considered that migra- 
tory birds and other wild life constitute natural resources of 
the United States of great importance The purchase or 
rental of lands for refuges as above-stated is, therefore, within 
the stated purpose of the Act to provide for the restoration 
of the country’s depleted natural resources. 

The Department of Agriculture states that the work to 
be done upon the lands in order to make them suitable for 
refuges will aid in the prevention of forest fires, floods and 
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soil erosion, and plant pest and disease. The contemplated 
work will, therefore, aid in the conservation of the land to 
be purchased or rented which is, itself, a natural resource. 
There is doubt whether land could be purchased or rented 
under the Act solely for the purpose of doing conservation 
work thereon but, in this instance, the land is to be purchased 
or rented as a means of conserving natural resources sepa- 
rate and apart from the land to be purchased. 

The form of the proposed order has been entirely revised 
but the substance has not been changed. The revised draft 
has my approval as to form and legality. 

Respectfully, 
HOMER CUMMINGS. 

To the SECRETARY OF STATE. 





CUSTODY OF ORIGINAL LICENSES ISSUED UNDER 
FEDERAL WATER POWER ACT 


The original licenses issued by the Federal Power Commission under the 
Federal Water Power Act of June 10, 1920 (41 Stat. 1063), authoriz- 
ing the occupancy of lands of the United States and the construction 
of power projects on navigable rivers and making certain charges 
therefor, are not required to be deposited in the General Accounting 
Office, as these licenses are administrative in character and are not 
to be construed as contracts connected with the settlement of public 
accounts within the meaning of section 20 of title 41 of the United 
States Code. 

DEPARTMENT OF JUSTICE, 


February 16, 1934. 

Sir: I have the honor to respond to your recent request 
for my opinion as to whether the original licenses issued by 
the Federal Power Commission under the Federal Water 
Power Act of June 10, 1920 (ch. 285, 41 Stat. 1063), authoriz- 
ing the occupancy of lands of the United States and the con- 
struction of power projects on navigable rivers and making 
certain charges therefor, are required to be deposited in the 
General Accounting Office as being contracts connected with 
the settlement of public accounts within the meaning of sec- 
tion 20 of Title 41 of the United States Code, which pro- 
vides : 

“All contracts to be made, by virtue of any law, and re- 
quiring the advance of money, or in any manner connected 
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with the settlement of public accounts, shall be deposited 
promptly in the General Accounting Office: Provided, That 
this section shall not apply to the existing laws in regard to 
the contingent funds of Congress.” 

The licenses here involved are instruments which grant 
rights and privileges under the Federal Water Power Act, 
supra. They provide the terms and conditions under which 
the Commission regulates the action of the licensee in con- 
nection with the projects licensed, not only as to physical 
regulations, but also as to accounting practices, rates and 
securities of the licensee. Aside from the fact that the 
statute vests in the Commission the duty and responsibility 
of determining and fixing the charges to be imposed for the 
rights and privileges granted, and that the computations 
necessary to determine such charges, require the services of 
the Commission’s engineering staff, such charges are inci- 
dental only to the main purposes of the franchise which are 
to preserve the Government’s control of the business of the 
licensee as delegated by the Act. These licenses are altered 
and amended from time to time and require a necessary and 
constant recourse to the terms of the licenses and their ex- 
hibits. To lose custody thereof would cause inconvenience 
and interfere with the performance of the administrative 
duties of the Commission. 

In 36 Op. 282, 288, Attorney General Mitchell held that 
insurance policies connected with contracts executed by the 
War Department need not be filed with the General Ac- 
counting Office, because to remove them from the War 
Department would interfere with the proper administration 
of that department, and that they were not necessarily 
contracts in any manner connected with the settlement of 
public accounts. I am in accord with his views, and am 
of the opinion that the licenses in question are administra- 
tive in character and are not to be construed as contracts 
connected with the settlement of public accounts within the 
meaning of section 20 of Title 41, United States Code, supra. 

For the reasons stated, the question submitted is answered 
in the negative. 

Perhaps I should add that the Attorney General is au- 
thorized to render opinions only to the heads of the execu- 
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tive departments or upon request of the President, but in 
this instance I shall assume that your request for the opinion 
was approved by the President. 


Respectfully, HOMER CUMMINGS 


To the CHAIRMAN, FEDERAL Power ComMMISSION. 
9 





DOMICILE OF WIVES AND MINOR CHILDREN 


The decision of the Court of Appeals of the District of Columbia in the 
Ward case (holding, in effect, that a minor child of a father in the 
employ of the Federal service, who is not separated from his father, 
shares in the domicile of his father) should be applied to the wives 
and minor children of persons not in the employ of the Federal 
service. 

Mrs. Ada S. Balthis, an applicant for reinstatement to a position in the 
classified service, cannot, within the meaning of the term ‘‘legal 
residence”’ as used in the Regulation of the Civil Service Commis- 
sion, establish in Pennsylvania a legal residence separate and apart 
from that of her husband who is domiciled in Virginia, and at the 
same time continue to live with him. 


DEPARTMENT OF J USTICE, 
February 19, 1934. 

Sir: I have the honor to respond to your request for the 
rendition of an opinion requested by the Civil Service Com- 
mission In its communication to you of November 21, 1933. 

The Commission desires an opinion on three questions. 

The first question is as follows: 

“(1) Whether the decision of the Court of Appeals of the 
District of Columbia in the Ward case should be applied to 
the wives and minor paar of persons not in the employ 
of the Federal service.’ 

The decision to which the question refers 1s Deming, et al. 
v. United States, ex rel Ward, 37 F. (2d) 818. The case 
involved the question whether the appellee, a minor, had 
been “actually domiciled” for the period prescribed by 
section 7 of the Census Act of March 3, 1919 (ch. 97, 40 
Stat. 1293), in the State of Ohio, so as to permit him to take 
an examination for appointment to a position in the Federal 
service. He claimed to be so domiciled on the ground that 
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his father, who in 1911 had been appointed to a position in 
the government service in the District of Columbia and had 
resided there since that time, was “ actually domiciled ” in 
Ohio. The Commission refused the application upon the 
ground that neither the appellee nor his father, whether or 
not legal residents of the State of Ohio, had been “ actually 
domiciled ” in that State for the prescribed period. ‘There- 
upon the appellee brought an action in mandamus to com- 
pel the Civil Service Commission to admit him to the exam- 
ination and the lower court entered judgment in his favor. 

Section 7 of the Census Act of March 3, 1919, supra, 
provides: | 

<* * * Provided further, That hereafter all examina- 
tions of applicants for positions in the Government service, 
from any State or Territory, shall be had in the State or 
Territory in which such applicant resides, and no person 
shall be eligible for such examination or appointment unless 
he or she shall have been actually domiciled in such State 
or Territory for at least one year previous to such examina- 
tion: Provided further, That the Civil Service Commission 
shall hold examinations of applicants temporarily absent 
from the places of their legal residence or domicile in the 
District of Columbia and elsewhere in the United States 
where examinations are usually held, upon proof satisfac- 
tory to the Commission that such applicants are bona fide 
residents of the States or Territories in which such appli- 
cants claim to have legal residence or domicile: * * *.” 

The Court of Appeals held that when a domicile is once 
established, it is presumed to continue until there has been 
a change of residence with the intention of establishing a 
new domicile; that Ward’s father had “ expressly negatived 
both by word and conduct any inference that he was intend- 
ing to change his domicile” by reason of his removal from 
Ohio to the District of Columbia; therefore, he was actually 
domiciled in Ohio and Ward, being a minor, shared his 
father’s domicile and was entitled “to enter the examina- 
tion as a bona fide resident of Ohio who had been actually 
domiciled in the State for the prescribed period.” (37 F. 
(2d) 818, 820.) | 
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On February 10, 1930, the Commission ruled that this 
decision applied “ to the wives and minor children of persons 
in the government services only—whether in the apportioned 
or non-apportioned service—and does not touch the cases of 
persons who are not in the government service.” It appears 
that this ruling was the result of the Commission’s under- 
standing that the court based its decision in the Ward case 
upon an Ohio statute which provides that, if a person re- 
moves to the District of Columbia or other Federal territory 
to engage in the government service, he shall not be consid- 
ered to have lost his residence in any county during the 
period of such service. (Sec. 4866, par. 7, General Code of 
Ohio.) 

It is my opinion that the decision in the Ward case is 
based on the common law rule as to the domicile of minor 
children, and that the Ohio statute referred to therein was 
not a controlling factor in the decision of the court. The 
fact that the court applied the common law rule in the 
case of minor children clearly indicates that it construed 
the terms “residence” and “domicile” as having been used 
in the statute in their ordinary and commonly accepted 
meaning and that the use of the word “actually” in con- 
nection with the word “ domiciled ” adds nothing to the ordi- 
nary meaning of that term. Since the court so held, it 
necessarily follows that the statute hkewise does not abro- 
gate the common law rule as to the domicile of married 
women. 

Since the decision in the Ward case holds, in effect, that 
the domicile of a minor who is not separated from his father, 
is that of his father, and the decision applies to minor chil- 
dren of persons not in the employ of the Federal service, and 
since I am informed by the Commission that its questions 
relate to wives and minor children who are not separated 
from husband and father employed elsewhere than in the 
Federal service, the question is thus narrowed to whether, 
under the common law, a married woman, who is not sepa- 
rated from her husband, can establish a legal residence 
separate and apart from that of her husband. 

The Supreme Court of the United States has held that 
the common law rule is, that the domicile or legal residence 


The President 451 


(synonymous terms: Downs v. Downs, 23 App. D.C., 381, 
386-388), of a married woman is that of her husband, but 
she is recognized “as having a separate existence, and sepa- 
rate interests, and separate rights, in those cases where the 
express object of all proceedings is to show, that the relation 
itself ought to be dissolved, or so modified as. to establish 
separate interests.” (Anderson v. Watt, 188 U.S. 694, 706- 
107.) 

In a number of cases it has been held that where a man 
and wife mutually separate in fact, the wife may establish 
a legal residence separate and apart from that of her hus- 
band. (Matter of Florance’s Will, 54 Hun. 328, 7 N.Y-S. 
578; In re Crosby’s Estate, 85 Misc. Rep. 679, 148 N.Y.S. 
1045.) The reason for this rule would seem to be that 
stated by the court in /n re Crosby’s Estate, supra, as follows 
(p. 1047) : 

“It would seem to be subordinating substance to mere 
form to hold that a separation which lasted 26 years, al- 
though not evidenced by a judicial decree, should be less 
effective in affording the wife the right to acquire an inde- 
pendent domicile than if such agreement had been incor- 
orated in a formal written instrument. The publicity in- 
cident to a judicial separation might well induce a woman 
of delicacy and refinement to refrain from applying for it, 
but, when the separation is as effectual as if a judicial 
decree had directed it, she should not be deprived of the 
right to acquire an independent domicile merely because she 
refrained from applying for a judicial decree of separation.” 

I am unable to find, however, any adjudicated case in 
which it has been held that a married woman, who 7s not 
separated from her husband, can establish a legal residence 
separate and apart from that of her husband. On the other 
hand, in the recent case of /n re Daggett’s Will, 174 N.E. 
(N.Y.) 641, the Court of Appeals of New York held that 
a married woman, who was not separated from her husband 
could not acquire a legal residence separate and apart from 
that of her husband. The opinion by Judge Pound, now 
Chief Justice of that court, was concurred in by Mr. Justice 
Cardozo, among the most liberal-minded of legal luminaries 
in this country, and the following paragraph indicates the 
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limit to which that court was willing to go in recognizing a 
dual or several domicile for husband and wife between whom 
no legal separation had occurred: 

“The rule that a married woman’s domicile is always 
that of her husband has been greatly modified in this coun- 
try. She may, when justified by her husband’s conduct 
toward her in leaving him, make her home apart from him 
to establish a domicile to sue for divorce and perhaps forall 
purposes. Williamson v. Osenton, supra; Dean v. Dean, 
supra. We are asked to add another exception to the gen- 
eral rule to include the independent right of domicile of the 
married woman who is the actual if not the titular head 
of the family. But it has never been held that a married 
woman of means may establish a separate domicile by doing 
those things which would establish a domicile for her hus- 
band. Married women have, very properly, a wealth of 
freedom as compared to that granted to them by the common 
law, but they may not in this state, until the Legislature 
acts, sue their husbands for damages for personal injuries 
(Allen v. Allen, supra), nor acquire a separate domicile 
whenever they so elect when they have no justification or 
excuse for leaving their husbands. While it has been aptly 
suggested, 1n a matrimonial case and as mere dictum, that 
‘no reason would seem to remain why she may not acquire 
a separate domicile for every purpose known to the law’ 
(Shute v. Sargent, 67 N.H. 305, 306; 36 A. 282), and while 
this argument may seem particularly applicable when the 
‘wife so acts for the purpose of voting or for having her will 
probated, we must await the enactment of legislation before 
we can say that no disabilities on account of sex and mar- 
riage shall be recognized by the courts.” 

It is my opinion, therefore, in answer to the first question, 
that the decision of the Court of Appeals of the District 
of Columbia should be applied to the wives and minor 
children of persons not in the employ of the Federal serv- 
ice. This conclusion likewise disposes of the Commission’s 
second question which is as follows: 

“(2) Whether the legal residence and domicile of a wife 
or minor child may be determined upon facts of their actual 
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domicile and residence and not necessarily upon that of the 
husband or father, as the case may be, as is permitted by 
minute of the Commission of December 21, 1921, quoted in 
the attached memorandum?” 

The Commission’s third question involves the application 
of one Mrs. Ada S. Balthis for reinstatement to a position 
in the classified service from a State other than the one from 
which she was originally appointed. Under such circum- 
stances, the Commission requires proof of legal residence. 
This requirement is contained in a Regulation of the Civil 
Service Commission (see Note entitled “ Apportionment and 
legal residence” on page 40 of the Civil Service Rules and 
Regulations), issued under the Civil Service Act of January 
16, 1883 (ch. 27, 22 Stat. 403). 

The regulation in question is as follows: 

“Tf reinstatement is proposed to a position subject to the 
apportionment, proof of legal residence for 1 year will be 
required prior to the issuance of the certificate, except that 
a person formerly in the apportioned service who is 
reinstated to an apportioned position will not be required 
to prove legal residence if he claims residence in the State 
from which originally appointed and to which charged. 
Where proof of legal residence is necessary, reinstatement to 
an apportioned position is charged to the State in which the 
person reinstated proves legal residence regardless of his 
legal residence at the time of his separation from the serv- 
ice. x * * 9) 

There is nothing in the context of this Regulation to 
indicate that the term “legal residence” is used therein in 
any other than its ordinary and commonly accepted mean- 
ing. Hence, viewing the language of the Regulation in the 
light of the rule that words are presumed to be used in their 
ordinary and commonly accepted meaning unless that 
sense is repelled by the context, it is my opinion that the 
term “legal residence” is used in the Regulation in its 
ordinary sense. 

Since Mrs. Balthis is not separated from her husband, 
it is my opinion, for the reasons heretofore stated, that she 
cannot, within the meaning of the term “legal residence” 
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as used in the Regulation of the Commission, establish in 
Pennsylvania a legal residence separate and apart from that 
of her husband who is domiciled in the State of Virginia 
and at the same time continue to live with him. 
Respectfully, 
HOMER CUMMINGS. 


To the PRESIDENT. 





PERSONS ON ARMY RETIRED LIST, HOLDING MEDALS OF 
HONOR, INELIGIBLE FOR SPECIAL PENSION 


Persons on the retired list of the Army, holding medals of honor, are 
not eligible under existing legislation to receive the special pension 
provided by the Act of April 27, 1916 (39 Stat. 53). 


DEPARTMENT OF J USTICE. 
February 21, 1934. 

Sir: I have the honor to refer further to your letter of 
January 10th, requesting my opinion. as to whether or not 
officers and enlisted men on the retired list of the army who 
have been awarded a medal of honor are entitled to have 
their names placed upon the Medal of Honor Roll, with 
pension, under the Act of Congress of April 27, 1916, c. 88, 
39 Stat. 58 (U.S. C. Title 38, Secs. 391-394), which, in so far 
as here pertinent, reads as follows: 

“ There is hereby established in the War Department and 
Navy Department, respectively, a roll designated as ‘the 
Army and Navy medal of honor roll.’ Upon written appli- 
cation made to the Secretary of the proper department, and 
subject to the conditions and requirements hereinafter con- 
tained, the name of each surviving person who has served in 
the military or naval service of the United States in any war, 
who has attained or shall attain the age of sixty-five years, 
and who has been awarded a medal of honor for having in 
action involving actual conflict with an enemy distinguished 
himself conspicuously by gallantry or intrepidity, at the 
risk of his life, above and beyond the call of duty, and who 
was honorably discharged from service by muster out, resig- 
nation, or otherwise, shall be, by the Secretary of the proper 
department, entered and recorded on said roll. * * * 
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‘Each such surviving person whose name shall have been 
entered on said roll in accordance with this Act shall be 
entitled to and shall receive and be paid by the Commissioner 
of Pensions in the Department of the Interior, out of any 
moneys in the Treasury of the United States not otherwise 
appropriated, a special pension of $10 per month for life, 
payable quarter yearly. The Commissioner of Pensions 
shall make all necessary rules and regulations for making 
pavment of such special pensions to the _ beneficiaries 
thereof. * * * 

“ Such special pension shall not deprive any such special 
pensioner of any other pension or of any benefit, right, or 
privilege to which he is or may hereafter be entitled under 
any existing or subsequent law, but shall be in addition 
thereto. 

Also, of possible bearing, the Act of March 3, 1891, c. 547, 
26 Stat. 1079, 1082 (U.S. C. Title 38, Sec. 26) provides that— 

‘‘ Hereafter no pension shall be allowed or paid to any 
officer, noncommissioned officer, or private in the Army, 
Navy or Marine Corps of the United States, either on the 
active or retired list.” 

The Judge Advocate General of the Army, in an opinion 
of June 17, 1916, held that a person on the retired list of 
the Army, being still a member of the Military Establish- 
ment, could not be regarded as “ discharged from service by 
muster out, resignation, or otherwise,” and was therefore not 
entitled to be placed upon the special pension roll. The view 
thus expressed has been consistently adhered to in the War 
Department and has been adopted by the present Judge 
Advocate General, in an opinion of January 24, 1934. 

The Judge Advocate General of the Navy has recently 
reached a contrary conclusion, in an opinion to the Secre- 
tary of the Navy under date of July 11, 19383. He refers 
to the principle of “constructive discharge” which was 
applied in the administration of statutes providing benefits 
to persons who had served during the Mexican War and 
during the Civil War, respectively, and had been “ honorably 
discharged.” ‘These words “ honorably discharged,” as used 
in those statutes, were construed as contemplating only hon- 
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orable termination of the war time service irrespective of the 
fact that the man actually remained in the military or naval 
service. (32 Op. 345.) 

That principle cannot be applied here, however, because of 
the provision in the Act of March 3, 1891, that thereafter 
no pension shall be paid to persons “ either on the active or 
retired list,” unless this inhibition is nullified by the provi- 
sion in the Act of April 27, 1916, that the pension therein 
granted to holders of medals of honor shall be in addition 
to “any other pension * * * _ benefit, right, or privi- 
lege ”—which is doubtful, at least. 

It is, however, unnecessary for me to consider further the 
correctness of the conflicting views thus advanced. The 
situation presented is quite similar to that revealed by the 
Attorney General’s opinion of December 29, 1927, 35 Op. 
385, 387, 390, which considered conflicting views entertained 
in the War Department and in the Veterans Bureau and 
concluded as indicated by the following excerpts from the 
opinion: 

‘‘ It is not necessary for me to consider what my conclusion 
would have been if the question were a new one, just arising. 
Long administrative construction and legislative acquies- 
cence in it bring other elementsintothe case. * * * 

“*’'Whenever an Act of Congress has, by actual decision, 
or by continued usage and practice, received a construction 
at the proper department, and that construction has been 
acted on for a succession of years, it must be a strong and 
palpable case of error and injustice that would justify a 
change in the interpretation to be given to it.’” [Quoting 
Attorney General Taney, 2 Op. 558 and citing Swendig v. 
Washington Co., 265 U.S. 322, 331. ] 

The ordinary presumption of congressional knowledge of, 
and acquiescence in, the practice which has been followed 
is strengthened by the fact that unsuccessful efforts have 
been made to amend the Act of April 27, 1916, so as to 
provide expressly that persons on the retired lists of the 
Army, Navy or Marine Corps shall be eligible to receive 
the pension, one such bill (H.R. 4867) being now pending. 

I have the honor to advise you, therefore, that in my 
opinion persons on the retired list of the Army, holding 
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medals of honor, are not eligible under existing legislation 
to receive the pension provided by the Act of April 27, 1916. 
Respectfully, 


HOMER CUMMINGS. 
To the SECRETARY OF War. 





RETENTION ON ARMY RETIRED LIST OF OFFICER WAIYV- 
ING HIS RETIRED PAY 


Section 5 of the Civil Retirement Act of May 29, 1930 (46 Stat. 472), 
does not require the removal from the military retired list of a retired 
noncommissioned officer who elects to relinquish his retired pay for 
the purposes stated in that section. 


DEPARTMENT OF JUSTICE, 
February 26, 1934. 

Sir: I have the honor to comply with your request dated 
February 2, 1934, for my opinion as to whether a retired 
non-commissioned officer of the Army must be discharged 
from the retired list as well as relinquish his retired pay in 
order to credit his military service for longevity purposes 
under Section 5 of the Civil Retirement Act of May 29, 
1930, c. 349, 46 Stat. 468, 472, which reads as follows: 

“Sec. 5. Subject to the provisions of section 9 hereof, the 
aggregate period of service which forms the basis for cal- 
culating the amount of any benefit provided in this Act 
shall be computed from the date of original employment, 
whether as a classified or an unclassified employee in the 
civil service of the United States, or in the service of the 
District of Columbia, including periods of service at dif- 
ferent times and in one or more departments, branches, or 
independent offices, or the legislative branch of the Govern- 
ment, and also periods of service performed overseas 
under authority of the United States, and periods of honor- 
able service in the Army, Navy, Marine Corps, or Coast 
Guard of the United States; in the case of an employee, 
however, who is eligible for and elects to receive a pension 
under any law, or retired pay on account of military or naval 
service, or compensation under the War Risk Insurance Act, 
the period of his military or naval service upon which such 
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pension, retired pay, or compensation is based shall not be 
included, but nothing in this Act shall be so construed as 
to affect in any manner his or her right to a pension, or to 
retired pay, or to compensation under the War Risk In- 
surance Act in addition to the annuity herein provided.” 
The Act of June 4, 1920, c. 227, 41 Stat. 759 (U.S.C. 
Title 10, Sec. 4) declares that “the officers and enlisted men 
of the retired list” are part of “the Regular Army of the 
United States;” and the Supreme Cot has said: 

“It is impossible to hold that men who are by statute 
declared to be a part of the army, who may wear its uniform, 
whose names shall be borne upon its register, who may be 
assigned by their superior officers to specified duties by detail 
as other officers are, who are subject to the rules and articles 
of war, and may be tried, not by a jury, as other citizens 
are, but by a military court-martial, for any breach of those 
rules, and who may finally be dismissed on such trial from 
the service in disgrace, are still not in the military service.” 
(United States v. Tyler, 105 U.S. 244, 246.) 

Pay is an ordinary incident to a status as part of the army, 
whether active or retired (Denby v. Berry, 263 U.S. 29, 
35), and it may be accepted as a general principle that an 
officer or employee of the United States, whether military 
or civilian, cannot waive the compensation attached by law 
to his position (Glavey v. United States, 182 U.S. 595, 610; 
United States v. Andrews, 240 U.S. 90, 96). 

It is, however, quite competent for Congress to provide 
otherwise. The Act of June 30, 1982, c. 314, 47 Stat. 382, 
406, for example, expressly provided that retired commis- 
sioned officers holding civilian positions shall elect whether 
they will accept the military retired pay or the pay of the 
civilian position in stated circumstances. 

Section 5 of the Act of May 29, 1930, was obviously pur- 
posed to guard against the possibility that a retired officer 
or enlisted man entering the civil service and subsequently 
retiring therefrom should receive both military retired pay 
and civilian retired pay with respect to the same period of 
service. It does not provide that the authorized election to 
forego the military retired pay shall terminate the military 
status; and no words therein are reasonably susceptible of 
such extended meaning. 
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It is, therefore, my opinion that Section 5 of the Act of 
May 29, 19380, does not require the removal from the military 
retired list of a retired non-commissioned officer who elects 
to relinquish his retired pay for the purposes stated in that 
Section. 

Respectfully, 
J. CRAWFORD BIGGS, 
Acting Attorney General. 
To the SEcreETARY OF War. 





TRANSFER OF PROPERTY FROM ONE EXECUTIVE DEPART- 
MENT TO ANOTHER 


The control and jurisdiction over real property acquired by executive 
action may be transferred by the President from one department 
of the Government to another. (See Executive Order No. 6621 of 
Feb. 28, 1934.) 


DEPARTMENT OF JUSTICE, 
February 27, 1934. 


Sir: Pursuant to Executive Order No. 6247 of August 10, 
1933, there is transmitted herewith a revised draft of a pro- 
posed Executive order submitted by the Director of the 
Bureau of the Budget, transferring certain lands, buildings, 
and movable property at St. Thomas, Virgin Islands, from 
the Navy Department to the control and jurisdiction of the 
Secretary of the Interior for use in the administration of 
the government of the Virgin Islands. 

The lands and buildings involved in the proposed order 
formerly belonged to the Hamburg-American Line and were 
seized by the Alien Property Custodian during the War. On 
September 30, 1918, the Alien Property Custodian deeded 
the said lands to the United States represented by the Sec- 
retary of the Navy, and on October 9, 1918, the President 
authorized payment therefor in the amount of $210,000 to 
be made from the fund for National Security and Defense 
placed at his disposal by Congress. 

The question of the authority of the President to trans- 
fer from one department of the Government to another 
property which has previously been reserved by him for a 
specific purpose has been discussed by several Attorneys 
General. In an opinion rendered to the Secretary of the 
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Navy under date of April 29, 1910, Attorney General Wick- 
ersham advised that the President had authority to trans- 
fer from the Navy Department to the War Department lands 
in the Philippine Islands which had previously been re- 
served by Executive order for naval purposes. (See also to 
the same effect 25 Op. 269; 29 id. 205; 82 id. 511 and 38 id. 
436.) This case is to be distinguished from a case wherein 
the property is acquired by the Navy Department for naval 
purposes under specific authority of Congress. (See 33 Op. 
288.) Since the property involved in the proposed order was 
acquired by executive action and not by specific authority of 
Congess for a particular purpose, I am of the opinion the 
President has ample power to direct the proposed transfer. 

Since most of the movable property proposed to be trans- 
ferred is appurtenant to the real property and apparently 
is of little value, I do not consider the question as to the 
authority of the President to transfer the movable property 
of sufficient importance in this case to warrant an opinion. 

The changes made in the draft submitted by the Director 
do not alter the sense of the proposed order, the revised 
draft of which has my approval as to form and legality. 

Respectfully, | 
J. CRAWFORD BIGGS, 
Acting Attorney General. 
To the SECRETARY OF STATE. 





PURCHASE, OPERATION, AND MAINTENANCE OF PASSEN- 
GER-CARRYING VEHICLES 


The President has unlimited authority with respect to the expenditure 
of funds appropriated by the Fourth Deficiency Act, fiscal year 
1933, approved June 16, 1933 (48 Stat. 274, 275), for carrying out the 
provisions of the National Industrial Recovery Act of June 16, 1933 
(48 Stat. 195), and he is empowered to authorize the Federal Emer- 
gency Administrator of Public Works to make, from that appropria- 
tion, such expenditures for the purchase, operation, and maintenance 
of passenger-carrying vehicles as he may deem necessary to carry out 
the provisions of title II of the Act notwithstanding the prohibitive 
provisions of section 5 of the Act of July 16, 1914 (38 Stat. 508). 
(See Executive Order No. 6660, Mar. 27, 1934.) 
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DEPARTMENT OF JUSTICE, 
March 12, 1934. 


Sir: I have received from the Director of the Bureau of 
the Budget a draft of a proposed Executive order submitted 
to him by the Federal Emergency Administrator of Public 
Works, in accordance with the requirements of Executive 
Order No. 6247 of August 10, 1983, which, so far as material 
here, reads as follows: 

“TI authorize the Federal Emergency Administrator of 
Public Works to make such expenditures (including expend- 
itures for personal services and rent at the seat of govern- 
ment and elsewhere, for law books and books of reference, 
for paper, printing and binding and for the purchase, main- 
tenance and operation of passenger-carrying vehicles) as he 
may deem necessary to carry out the provisions of Title II 
of the Act first named. I confirm and approve all such 
expenditures as said Administrator shall have made or 
authorized prior to the date of this order.” 

With the exception of the “purchase, maintenance and 
operation of passenger-carrying vehicles”, the items men- 
tioned in the proposed order are authorized specifically by 
Section 201(b) of Title II of the National Industrial 
Recovery Act, approved June 16, 1933 (ch. 90, 48 Stat. 195, 
201), which provides: 

“The Administrator may, without regard to the civil 
service laws or the Classification Act of 1923, as amended, 
appoint and fix the compensation of such experts and such 
other officers and employees as are necessary to carry out the 
provisions of this title; and may make such expenditures 
(including expenditures for personal services and rent at 
the seat of government and elsewhere, for law books and 
books of reference, and for paper, printing and binding) as 
are necessary to carry out the provisions of this title.” 

Title II, however, contains no provision expressly author- 
izing the “ purchase, maintenance and operation of pas- 
senger-carrying vehicles.” 

On the contrary, section 5 of the Act of J uly 16, 1914 (ch. 
141, 38 Stat. 454, 508) provides: 

ce there shall not be expended out of any appro- 
priation made by Congress any sum for purchase, mainte- 

34967 °—36—vol. 37 —33 





462 Purchase of Passenger-Carrying Vehicles, N.I.R.A. 


nance, repair, or operation of motor-propelled or horse- 
drawn passenger-carrying vehicles for any branch of the 
public service of the United States unless the same is spe- 
cifically authorized by law, and in the estimates for the fiscal 
year nineteen hundred and sixteen and subsequent fiscal 
years there shall be submitted in detail estimates for ‘such 
necessary appropriations as are intended to be used for pur- 
chase, maintenance, repair, or operation of all motor-pro- 
pelled or horse-drawn passenger-carrying vehicles, specify- 
ing the sums required, the public purposes for which said 
vehicles are intended, and the officials or employees by whom 
the same are to be used.” 

In view of the above-quoted statute and since there is no 
provision in Title II specifically authorizing the “ purchase, 
maintenance and operation of passenger-carrying vehicles ”, 
the question arises as to whether the President is empowered 
to authorize the Administrator “ to make such expenditures 
* %* * for the purchase, maintenance and operation of 
passenger-carrying vehicles * “™ ™ as he may deem 
necessary to carry out the provisions of Title IT.” 

The provision for “ National Industrial Recovery and 
Tennessee Valley Authority ” contained in the Fourth De- 
ficiency Act, fiscal year 1933, approved June 16, 1933 (ch. 
100, 48 Stat. 275), 1s as follows: 

“For the purpose of carrying into effect the provisions 
of the Act entitled ‘An Act to encourage national industrial 
recovery, to foster fair competition, and to provide for the 
construction of certain useful public works, and for other 
purposes ’, approved June 16, 1938, and also for the pur- 
pose of carrying into effect the provisions of the Act en- 
titled ‘An Act for the relief of unemployment through the 
performance of useful public work, and for other purposes’, 
approved March 31, 1933, and for each and every object 
thereof, to be expended in the discretion and under the direc- 
tion of the President, to be immediately available, and ex- 
cept as hereinafter provided to remain available until June 
80, 1935, $3,300,000,000; of which not to exceed $50,000,000 
shall be available to the board of directors of the Tennessee 
Valley Authority, and to remain available until expended, 
for the purpose of carrying out the provisions of the Act of 
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Congress entitled ‘The Tennessee Valley Authority Act of 
1933 ’, approved May 18, 1933, including the acquisition of 
necessary land, the clearing of such land, relocation of high- 
ways, and the construction and/or purchase of transmission 
lines and other facilities, the construction of the Cove Creek 
Dam and powerhouse and all other necessary works author- 
ized by said Act, and for printing and binding, law books, 
books of reference, newspapers, periodicals, purchase, main- 
tenance and operation of passenger-carrying vehicles, rents 
in the District of Columbia and elsewhere and all necessary 
salaries and expenses connected with the organization, opera- 
tion, and investigations of the Tennessee Valley Authority, 
including reimbursements for any expenses prior to the 
enactment of this appropriation incurred at the direction 
of the President.” 

It will be observed, on the one hand, that the funds made 
available to the board of directors of the Tennessee Valley 
Authority are “for the purpose of carrying out the pro- 
visions ” of the Tennessee Valley Authority Act, “ includ- 
ing”, among other things, “the * * * purchase, main- 
tenance and operation of passenger-carrying vehicles.” On 
the other hand, it will be noted that the appropriation for 
‘“* National Industrial Recovery ” does not specify any par- 
ticular objects for which the appropriation is to be used, but 
provides that it is “to be expended in the discretion and 
under the direction of the President.” It is unusual for an 
appropriation act to contain a provision of this kind and 
its presence here is very significant. 

In my judgment, the action of Congress in expressly 
authorizing the use of the appropriation made available to 
the board of directors of the Tennessee Valley Authority, for 
certain objects requiring specific authorization, and its fail- 
ure to specify any object for which the appropriation for 
‘“’ National Industrial Recovery ” may be used, indicate that 
Congress intended by the language “ to be expended in the 
discretion and under the direction of the President”, to 
give to the President unlimited authority with respect to 
expenditures to be made out of said appropriation with the 
exception that such expenditures must be in the judgment 
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of the President necessary to effectuate the purposes of the 
statute. | | 

The effect of the language, “to be expended in the dis- . 
cretion and under the direction of the President”, is to 
amend section 201(b) of Title II, supra, by substituting the 
judgment of the President for that of the Administrator 
as to the expenditures which are necessary to effectuate the 
provisions of Title IT. 

The language quoted does not, however, in any wise amend 
or impair the provision of section 201(a) of Title II, which 
authorizes the President to “delegate any of his functions 
and powers under this title to such officers, agents and em- 
ployees as he may designate or appoint.” In view of this 
fact, and since the two statutes must be read as one, it follows 
that the President is authorized to delegate the exercise of 
the discretion conferred upon him by the Appropriation Act 
as to expenditures to be made out of the funds appropriated 
for the purpose of carrying out the provisions of Title IT. 

It is my opinion, therefore, that the President is em- 
powered to authorize the Administrator “to make such 
expenditures * * * for the purchase, maintenance and 
operation of passenger-carrying vehicles * * * as he 
may deem necessary to carry out the provisions of Title II.” 

The last provision of the proposed order presents no legal 
difficulty. It does present, however, a question of policy 
which is for the determination of the President. 

The Director states in the last paragraph of his letter that 
he has no objection to the proposed order if the authoriza- 
tion to purchase, maintain and operate passenger-carrying 
vehicles is confined to the provisions of section 3 of the Act 
of March 38, 1933 (ch. 212, 47 Stat. 1489, 1513), which limit 
the amount which may be used out of any appropriation 
available for the executive departments and independent 
establishments of the Government for the fiscal year ending 
June 30, 1934, for the purchase, maintenance and operation 
of motor-propelled passenger-carrying vehicles. I have re- 
written the draft submitted by the Director in alternative 
form. In one draft, in deference to the wishes of the Direc- 
tor, the purchase, maintenance and operation of passenger- 
carrying vehicles are limited by the restrictions of section 3 
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of the Act of March 3, 1933, supra, although for the reasons 
heretofore stated, the section does not limit the President’s 
discretion as to expenditures to be made out of the appro- 
priation for “ National Industrial Recovery.” In the other, 
in deference to his wishes, the Administrator is authorized 
to purchase, maintain and operate passenger-carrying ve- 
hicles without regard to such restrictions. Aside from these 
changes, the sense of the proposed order is not altered. 

The revised draft in alternative form is enclosed and has 
my approval as to form and legality. 

Respectfully, 
HOMER CUMMINGS. 


To the PRreEsipenrT. 


PROPOSED LEASE AND LOAN FOR THE REHABILITATION 
OF THE VIRGIN ISLANDS 


The proposed lease of properties acquired under the Federal public 
works program to the Virgin Islands Co. for the purpose of rehabilitat- 
ing industry and increasing employment in the Virgin Islands of the 
United States and the proposed loan to the Virgin Islands Co. for the 
development of subsistence homestead projects in the islands, are 
not prohibited by the National Industrial Recovery Act and are with- 
in the discretion conferred upon the President. | 

The incorporation of the Virgin Islands Co. under the laws of Delaware 
or some other State, rather than by special Act of the Colonial 
Council of St. Croix, will not affect the conclusion herein expressed. 


DEPARTMENT OF JUSTICE, 
March 19, 1934. 


Sir: I have the honor to comply with your request of 
March 3d for my opinion upon the questions hereinafter 
indicated, arising in connection with proposed Federal par- 
ticipation in a plan for the economic and social rehabilita- 
tion of the Virgin Islands. 

It has been decided to purchase and put in condition for 
operation certain wasting industrial properties in the Virgin 
Islands as a Federal public works project under the National 
Industrial Recovery Act, the execution of this project 
already having been begun; and it is proposed to lease 
these properties for a small annual rental to the Virgin 
Islands Company, a non-profit corporation to be chartered 
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for the purpose by special act of the Colonial Council, 
St. Croix. The Corporation will undertake to operate fac- 
tories, mills, distilleries, etc., and to maintain them in good 
condition and repair in order to provide both direct employ- 
ment and a market for raw materials produced in the 
Islands. It will also purchase appropriate land and resell 
it to selected homesteaders upon liberal credit, supplying 
them with part-time industrial employment and processing 
the sugar cane grown by them at reasonable rates. 

Specifically you submit the following inquiries: 

“1. Is the proposed lease of Government property to the 
Virgin Islands Company within the discretion vested in the 
Federal Emergency Administrator of Public Works? 

“2. May the Division of Subsistence Homesteads of the 
Department of the Interior make loans in aid of subsistence 
homestead projects in the Virgin Islands? 

“3. May the Subsistence Homesteads Division lend money 
to the Virgin Islands Company under such terms and upon 
such conditions as appear in the proposed loan agreement? ” 

The National Industrial Recovery Act expressly author- 
izes the acquisition of real and personal property, and the 
leasing of such property, in connection with public works 
projects. The power to make such leases is not limited in 
any manner, and the terms thereof are left within the 
discretion of the President, acting through the Public Works 
Administrator or other agency, as provided in Section 208. 
I find nothing in the proposed lease which could reasonably 
be said to go beyond this discretion. The stated rental is 
small, but the provision for leasing properties acquired 
under the public works program is to be read, not as con- 
templating a necessary profit to the Government, but in the 
light of the declared purposes of the statute to rehabilitate 
industry and to increase employment. 

Section 208, providing for subsistence homesteads, reads 
as follows: 

“To provide for aiding the redistribution of the over- 
balance of population in industrial centers $25,000,000 is 
hereby made available to the President, to be used by him 
through such agencies as he may establish and under such 
regulations as he may make, for making loans for and 
otherwise aiding in the purchase of subsistence homesteads. 
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The moneys collected as repayment of said loans shall 
constitute a revolving fund to be administered as directed 
by the President for the purposes of this section ” (48 Stat. 
205). 

This section, considered alone, does not forbid extending 
to the Virgin Islands the relief authorized, and therefore 
leaves the matter within the discretion of the President. 
Other sections, including that relating to public works, are 
specifically stated to be applicable in the Virgin Islands. 
The omission of any such language in Section 208 is suffi- 
ciently explained by the fact that it is a broad and general 
authorization for an expenditure of a specified sum with 
no such detailed provisions as are found in the sections 
relating to public works and other projects and, therefore, 
strongly indicative of an intention to leave the President 
unrestricted except that the fund must be used “ for aiding 
the redistribution of the overbalance of population in indus- 
trial centers.” The legislative history of the measure indi- 
cates that the subsistence homesteads provision was added 
to the bill by amendment in the Senate without apparent 
intention that its language should be restricted by presump- 
tions arising from the greater detail with which other and 
separable provisions were surrounded. 

In my opinion to you of October 4, 1933, I approved the 
principle of carrying out subsistence homesteads projects 
through corporations and, necessarily, a corporation created 
for such purpose could not function without funds. <A’ 
loan coupled with an obligation on the part of the corpo- 
ration to assist prospective homesteaders to establish and 
buy homesteads and to furnish them with part-time em- 
ployment and substantial assurance of profit from crops 
grown by them, reasonably comes within the discretion 
conferred upon the President. 

It 1s therefore my opinion that the proposed lease and 
loan to the Virgin Islands Company, under the circum- 
stances described, are not prohibited by the National Indus- 
trial Recovery Act. 

Respectfully, 
HOMER CUMMINGS. 


To the SECRETARY OF THE INTERIOR. 
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INCORPORATION OF VIRGIN ISLANDS COMPANY 


DEPARTMENT OF JUSTICE, 
| April 6, 1934. 
The SrecrETarRY OF THE INTERIOR. 

Sir: Replying to your letter of March 30th, I have the 
honor to state that the incorporation of the Virgin Islands 
Company under the laws of Delaware or some other State, 
rather than by special act. of the Colonial Council of St. 
Croix, will not affect the conclusion expressed in my letter 
of March 19th. 

Respectfully, 
HOMER CUMMINGS. 


To the SECRETARY OF THE INTERIOR. 


COMPLIANCE WITH CODE IN SALES TO GOVERNMENT 


The Attorney General declines to express an opinion as to whether 
persons who do not comply with the applicable codes in making sales 
to the Government are subject to the penalties prescribed in the 
National Industrial Recovery Act, as this is a question ultimately 
for the courts to decide. It has been the tiniform rule of this De- 
partment to refuse to render an opinion which might bring it into 
conflict with a judicial tribunal. 


DEPARTMENT OF JUSTICE, 
March 20, 1934. 


Sir: I have your letter of March 6, 1934, in which you 
request my opinion as to whether persons who do not com- 
ply with the applicable code in making sales to the Govern- 
ment are subject to the penalties prescribed in the National 
Industrial Recovery Act (ch. 90, 48 Stat. 195). 

Executive Order No. 6646 of March 14, 1934, provides in 
part (paragraph numbered 4): 

“All provisions of approved codes of fair competition 
shall apply to the making and performance of contracts 
with or sales to agencies of the United States.” 

In view of this provision, your question has become moot 
insofar as it relates to sales made to the Government subse- 
quent to March 14, 1934, the date of said Executive order. 
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I am informally advised, however, that you still desire my 
opinion insofar as the question submitted relates to sales 
made prior to the date of the Executive order. 

Your request, in effect, is for an opinion as to whether 
persons who do not comply with the applicable codes in 
making sales to the United States are subject to prosecution 
under the National Industrial Recovery Act. This is a 
question ultimately for the courts to decide. It has been 
the uniform view of my predecessors who have construed 
the statutes authorizing the Attorney General to render 
opinions to the President and to the heads of executive 
departments that the Attorney General is not permitted to 
render an opinion which might bring the Department into 
conflict with a judicial tribunal. (20 Op. 678, 702, 714; 21 
Op. 188, 509; 32 Op. 472; 386 Op. 289, 294.) I am in full 
sympathy with this view, and under the circumstances I do 
not feel that I would be justified in departing from the 
established practice. 

In this connection I desire to call attention to the fact 
that the Attorney General is authorized to render opinions 
only to the President or to the heads of executive depart- 
ments and in the latter case only upon questions arising in 
the administration of the department concerned. (10 Op. 
458; 14 Op. 21; 20 Op. 251, 279, 608; 32 Op. 531.) 

However, the question as to whether in any particular 
case a prosecution will lie for violation of any provisions of 
a code or codes is one for the administrative determination 
of this Department. Accordingly, I shall be glad to give 
consideration to any particular case referred to me, and if 
it appears from all the circumstances and the evidence 
submitted a prosecution is warranted, the matter will 
be referred to the proper United States Attorney with 
appropriate instructions. 

Respectfully, 
HOMER CUMMINGS. 


To the ADMINISTRATOR, NaTIONAL RECOVERY 
ADMINISTRATION. 
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AUTHORITY TO PURCHASE, OPERATE, AND MAINTAIN 
PASSENGER-CARRYING VEHICLES 


The President is empowered to authorize the heads of emergency 
agencies created under the National Industrial Recovery Act and 
operating under funds allocated to such agencies by the President 
from the appropriation for National Industrial Recovery, together 
with the executive departments and other independent establish- 
ments insofar as they operate under funds allocated to them from such 
appropriation, to purchase, maintain, and operate with such funds, 
passenger-carrying vehicles. (See Executive Order No. 6660 of 
Mar. 27, 1934.) 

DEPARTMENT OF JUSTICE, 


March 27, 1934. 


Sir: On March 12, 1934,I transmitted to you in alternative 
form a revised draft of a proposed Executive order submit- 
ted by the Director of the Budget, delegating to the Federal 
Emergency Administrator of Public Works authority to 
“make such expenditures * * * for the purchase, main- 
tenance, and operation of passenger-carrying vehicles 
* * * as he may deem necessary to carry out the pro- 
visions of Title II” of the National Industrial Recovery 
Act (ch. 90, 48 Stat. 195, 200), and confirming and ratifying 
all such expenditures as the Administrator had theretofore 
made or authorized. I also submitted to you an opinion 
showing that you were authorized to issue the propesed 
order. 

The draft was submitted to you in alternative form be- 
cause the Director of the Budget stated in his letter that 
he had no objection to the proposed order if the authoriza- 
tion to purchase, maintain, and operate passenger-carrying 
vehicles was confined to the provisions of section 3 of the 
Act of March 38, 1933 (ch. 212, 47 Stat. 1489, 1513), which 
limit the amount which may be used out of any appropria- 
tion available for the executive departments and independ- 
ent establishments of the Government for the fiscal year 
ending June 30, 1934, for the purchase, maintenance, and 
operation of motor-propelled passenger-carrying vehicles. 

In one draft, in deference to the wishes of the Director, 
the purchase, maintenance, and operation of passenger- 
carrying vehicles were limited by the restrictions of section 
8 of the Act of March 3, 1933, supra, although, for the 
reasons stated in the opinion, the section does not, in fact, 
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limit the President’s discretion as to expenditures to be 
made out of the appropriation for National Industrial Re- 
- covery. In the other draft, in deference to his wishes, the 
Administrator was authorized to purchase, maintain, and 
operate passenger-carrying vehicles without regard to such 
restrictions. 

You have returned the proposed order to me with the 
suggestion that I submit to you that form of order which, 
in my judgment, should be issued by you. In order that I 
might submit to you the form of order most acceptable to 
the Administrator of Public Works and the Director of 
the Budget, I communicated with the Administrator and he 
advised me that he would be very glad to accept Mr. Doug- 
las’ suggestion that the authorization contained in the pro- 
posed order be confined to the restrictions contained in 
section 3 of the Act of March 3, 1933, supra, provided that 
such restrictions applied to the purchase, maintenance, and 
operation of passenger-carrying vehicles subsequent to the 
date of the proposed order. Later I was advised by the 
Administrator that it was desired that similar authority be 
given to the heads of all emergency agencies created under 
the National Industrial Recovery Act, and operating under 
funds allocated to such agencies by the President from the 
appropriation for National Industrial Recovery, together 
with the executive departments and other independent es- 
tablishments insofar as they operate under funds allocated to 
them from the said appropriation. Accordingly, I caused 
to be prepared in the Department a draft of an Executive 
order designed to accomplish this purpose, and submitted 
it informally to the Administrator. He in turn trans- 
mitted it to the Director of the Budget and the latter has 
now submitted it to me with his approval. 

The enclosed proposed order has my approval as to form 
and legality. The reasons stated in my opinion to you of 
March 12, 1934, as to your authority to issue the proposed 
order which accompanied it, apply with equal force to the 
proposed order herewith transmitted. 

Respectfully, 
HOMER CUMMINGS. 

To the PRESIDENT. 
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TRANSFER OF CERTAIN FUNCTIONS OF VETERANS’ 
ADMINISTRATION TO CIVIL SERVICE COMMISSION 


The Office of Commissioner of Pensions was consolidated into the 
Veterans’ Administration by Executive Order No. 5398 of July 21, 
1930, and all functions and duties heretofore performed by the Com- 
missioner of Pensions relative to the retirement laws are now admin- 
istered by offices or services in the Veterans’ Administration. (See 
Executive Order No. 6670 of Apr. 7, 1934.) 


DEPARTMENT OF JUSTICE, 
March 31, 1934. 


Sir: I am this date transmitting to the Secretary of State, 
pursuant to Executive Order No. 6247 of August 19, 1938, 
a revised draft of a proposed Executive order transferring 
to the Civil Service Commission the functions of the Vet- 
erans’ Administration pertaining to Civil Service retirement 


. 


activities. 

The original draft of the order was submitted to you by 
the Director of the Bureau of the Budget and transmitted 
to me by your Assistant Secretary, Mr. M. H. McIntyre, 
under date of March 26, 1934. 

The proposed order is authorized under section 16 of 
the Reorganization Act of March 3, 1933 (47 Stat. 1517), 
and under the provisions of this section must be transmitted 
to the Congress. 

I think it well to invite your attention to one change made 
in the revision. The original draft provides that the duties, 
powers, and functions now vested in the Veterans’ Admin- 
istration and/or the Commissioner of Pensions shall be trans- 
ferred to the United States Civil Service Commission. I 
have omitted from the revised draft the reference to the 
Commissioner of Pensions. 

The Office of the Commissioner of Pensions was, along 
with other offices, consolidated into the Veterans’ Adminis- 
tration by Executive Order No. 5398 of July 21, 1930, which 
was issued under the authority of the Act of July 3, 19380 
(46 Stat. 1016). Section 1 of the Act referred to provides 
that the Administrator of Veterans Affairs “ shall have the 
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power, by order or regulation, to consolidate, eliminate, or 
redistribute the functions of the bureaus, agencies, offices, or 
activities in the Veterans’ Administration and to create new 
ones therein, and, by rules and regulations not inconsistent 
with law, shall fix the functions thereof and the duties and 
powers of their respective executive heads.” 

Pursuant to the authority thus granted, the Administrator 
of Veterans’ Affairs, by Administration Order 1-B of June 
1, 1931, created the office of Assistant Administrator in 
charge of Finance and Insurance and transferred thereto 
“all the duties heretofore performed by the Finance Div1- 
sion, Disbursing Division and Retirement Division of the 
Bureau of Pensions * * *” and all matters relating to 
the administration of the Civil Service Retirement Law. 

By Administration Order No. 27 of July 1, 1931, it was 
ordered that the Insurance Service, a subdivision of the 
Office of the Assistant Administrator in charge of Finance 
and Insurance, should include, among other units, the Policy 
Issue, Retirement and Records Division, and that such divi- 
sion should administer, among other things, the Civil Serv- 
ice Retirement and Canal Zone Retirement Laws. 

It will thus be seen that the Office of Commissioner of 
Pensions no longer exists and that all functions and duties 
heretofore performed by the Commissioner of Pensions in 
regard to the retirement laws are now administered by 
offices or services within the Veterans’ Administration. All 
the functions to be transferred, therefore, vest in and are now 
being administered by the Veterans’ Administration. 

No other changes have been made in the draft submitted 
by the Director except those relating to minor matters of 
form, and the revised draft has my approval as ‘to form and 
legality. 

For your convenience, there is furnished a draft of a 
message transmitting the proposed order to the Congress. 

Respectfully, 
HOMER CUMMINGS. 

To the PRESIDENT. 
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‘EXEMPTIONS FROM CERTAIN PROVISIONS OF THE 
PRESIDENT’S REEMPLOYMENT AGREEMENT 


The power granted to the President under the National Industrial 
Recovery Act to prescribe rules and regulations may be delegated to 
the Administrator for Industrial Recovery. 

The President is authorized under the National Industrial Recovery 
Act to make exemptions with respect to the President’s Reemploy- 
ment Agreement and approved codes of fair competition. (See 
Executive Order No. 6710 of May 15, 1934.) 


DEPARTMENT OF JUSTICE, 
Apri 2, 1934. 

Sir: I am enclosing a revised draft of a proposed Execu- 
tive order submitted to me at your request by Mr. Rudolph 
Forster, which amends paragraph numbered 1 of Executive 
Order No. 6354 of October 23, 1933, exempting small retail 
trade and local service industries from the provisions of 
the President’s Reemployment Agreement and from certain 
provisions of codes of fair competition. 

The exemptions granted in the original order were limited 
to employers having not more than five employees. Under 
the proposed order this limitation is removed. The prac- 
tical effect of this will be to entitle a greater number of small 
trades and businesses in towns of less than 2500 in popula- 
tion to the Code Eagle. It will also prevent the discharge 
of employees in establishments employing more than five 
persons which desire to bring themselves within the ex- 
emption and will enable all employers covered by the amend- 
ment to compete with each other on the same terms. 

By the terms of the original order, employers within the 
class specified were exempted from all code provisions. 
This exemption is restricted by the proposed amendment, 
which exempts employers of the enlarged class from code 
provisions relating to (1) hours of employment, (2) rates 
of pay, (3) minimum prices, and (4) collection of assess- 
ments. Employers will still be required, however, to com- 
ply with other code provisions such as those pertaining to 
child labor and rules of ethics as to advertising. 

The proposed amendment also authorizes the Administra- 
tor for Industrial Recovery to prescribe rules and regula- 
tions necessary to carry out the provisions of the order. 
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The delegation of power to prescribe rules and regula- 
tions is clearly authorized by Sections 2 (b) and 10 (a) of 
the National Industrial Recovery Act (48 Stat. 195, 200). 

I also have no doubt concerning the legality of the ex- 
emptions conferred with respect to the President’s Re- 
employment Agreement. The power given the President 
by Section 4 (a) of the Act to enter into agreements with 
persons engaged in trade or industry implies the power to 
revise or modify these agreements, at least with the con- 
sent of the other parties thereto. The proposed order does 
not require any one to accept the exemptions which it grants. 
It should also be noted that the President’s Reemployment 
Agreements, unless further extended, will expire April 30, 
1934, (Executive Order No. 6515.) 

In my opinion the following provisions of Section 3 (a) 
of the Act authorize the exemptions which the pro- 
posed order gives with respect to approved codes of fair 
competition : 

“The President may, as a condition of his approval of 
any such code, impose such conditions * * * in further- 
ance of the public interest, and may provide such exceptions 
to and exemptions from the provisions of such code, as the 
President in his discretion deems necessary to effectuate the 
policy herein declared ” (48 Stat. 196). 

The proposed order will be unnecessary if you sign the 
draft of the Executive Order entitled “‘ Delegating further 
functions and powers to the Administrator for Industrial 
Recovery ”, which I transmitted to vou under date of March 
31,-1934, for the reason that the latter order, if signed, will 
authorize the Administrator for Industrial Recovery to take 
the action which you will be taking if you sign the enclosed 
proposed order. 

The changes made in the draft submitted do not alter the 
purpose and effect of the proposed order, the revised draft 
of which has my approval as to form and legality. 

Respectfully, 
: HOMER CUMMINGS. 
To the PREsIDENT. 


476 Migratory Bird Refuge 


WITHDRAWAL OF PUBLIC LANDS FOR A MIGRATORY BIRD 
REFUGE | 


The President has authority under the Act of June 25, 1910, as 
amended, to withdraw public lands for classification as to their 
suitability for a migratory bird refuge, notwithstanding the fact 
that the lands have been withdrawn by the Secretary of the In- 
terior for irrigation works under the Act of June 17, 1902. (See 
Executive Order No. 6673 of Apr. 9, 1934.) 


DEPARTMENT OF JUSTICE, 
April 4, 1934. 

Str: I have the honor to transmit herewith a draft of a 
proposed Executive order temporarily withdrawing certain 
public lands in the State of Oregon for classification as to 
their suitability for a migratory bird refuge. 

Your authority for the issuance of the proposed order is 
found in the Act of June 25, 1910 (86 Stat. 847), as amended 
by the Act of August 24, 1912 (37 Stat. 497), section 1 of 
which provides as follows: 

“* * * That the President may, at any time in his 
discretion, temporarily withdraw from settlement, location, 
sale or entry any of the public lands of the United States 
including the District of Alaska and reserve the same for 
water-power sites, irrigation, classification of lands, or other 
public purposes to be specified in the orders of withdrawals, 
and such withdrawals or reservations shall remain in force 
until revoked by him or by an Act of Congress.” 

Congress has authorized the establishment of migratory 
bird refuges and it is unquestionable that the withdrawal 
to be effected by the proposed order is for a public purpose. 

There is, however, a question concerning the proposed 
order which I deem worthy of consideration. The greater 
part of the lands included in the proposed order were with- 
drawn on March 27, 1925, for irrigation works by the Secre- 
tary of the Interior under the first form of withdrawal as 
authorized by section 3 of the Act of June 17, 1902 (32 
Stat. 388). It does not appear that the order withdrawing 
these lands has ever been revoked by the Secretary of the 
Interior and it may seem unusual and perhaps unnecessary 
to withdraw the lands at this time. However, since the 
Secretary of the Interior has authority under the above- 
quoted act to restore the lands to the public domain if he 
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deems it proper so to do, there may be some doubt as to 
whether the lands are completely withdrawn so far as the 
purpose for which the Secretary of Agriculture desires them 
is concerned. If the Secretary of the Interior should revoke 
the order made by him withdrawing the lands, the lands 
would be restored to the public domain and would be im- 
mediately open to public entry. The issuance of the pro- 
posed order will, no doubt, afford greater security that the 
lands will be available for a migratory bird refuge if and 
when it is finally determined that they are suitable for that 
purpose. 

The proposed order has the approval of both the Secre- 
tary of the Interior and the Secretary of Agriculture, and 
I do not believe the purpose for which the Secretary of 
Agriculture desires the lands will be inconsistent with the 
purpose for which they were withdrawn by the Secretary 
of the Interior. Due consideration of this matter leads me 
to the conclusion that you have ample authority to issue the 
proposed order, the enclosed draft of which has my ap- 
proval as to form and legality. 


ei Seales HOMER CUMMINGS 


To the PRESIDENT. 





PUBLIC WORKS ADMINISTRATION—ADJUSTMENT OF 
SALARIES 


Under Executive Order No. 6440, as amended, by Executive Order 
No. 6554, the Secretary of the Interior is authorized to make adjust- 
ments in the present salaries now paid officers and employees of the 
Public Works Administration which will result in increases in com- 
pensation and such adjustments are not prohibited by section 7 of 
the Act of March 3, 1933 (47 Stat. 1515). 


DEPARTMENT OF JUSTICE, 
Apru 4, 1934. 
Sir: I have your letter of March 15, 1934, signed by you 
as Administrator of the Federal Emergency Administra- 
tion of Public Works, in which you request my opinion as 
to your authority in carrying out the terms of Executive 
Order No. 6440 of November 18, 1933, as amended by Exec- 
utive Order No. 6554 of January 10, 1934. It appears 
from the memorandum of the Assistant General Counsel of 
34967 °—36—vol. 37-84 
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the Public Works Administration accompanying your letter 
that the question which concerns you particularly is 
whether the provisions of Executive Order No. 6440, as 
amended, authorize you to make adjustments in the present 
salaries now paid officers and employees of the Public 
Works Administration which will result in increases in 
compensation; and if so, whether such adjustments are pro- 
hibited by Section 7 of the Act of March 3, 1988 (ch. 212, 
47 Stat. 1489, 1515), which provides in part that no admin- 
istrative promotions in the civil branch of the government 
shall be made during the fiscal year ending June 30, 1934. 

By Executive Order No. 6440, as amended, it is required 
that the heads of the emergency agencies “ which are au- 
thorized by law to employ personal services and to fix rates 
of compensation therefor without regard to the Classifica- 
tion Act of 1923, as amended, shall, unless otherwise specifi- 
cally authorized by me, fix such rates for officers and em- 
ployees now in the service, as well as for those hereafter 
appointed, at the amounts prescribed in the following salary- 
standardization schedule, in accordance with the duties and 
responsibilities of the positions occupied by them * * *”. 
Obviously this requirement may necessitate increases of 
compensation in certain cases in order to make the rates 
of compensation conform with the duties and responsibili- 
ties of the positions involved. The express purpose of the 
Executive order is “to secure greater uniformity in the 
rates of compensation of employees engaged upon the same 
or similar classes of work”, and increases as well as de- 
creases 1n compensation must be made if necessary to secure 
the uniformity sought. It should also be noted that the 
changes to be made in applying the provisions of the order 
are referred to as adjustments in compensation. In order 
to accomplish an adjustment in salaries so as to secure uni- 
form rates of compensation for the same kinds or classes of 
work, it is necessary, from the very meaning of the term 
“adjustment ”’, to increase salaries not commensurate with — 
the duties and responsibilities of the positions involved as 
well as to decrease salaries which are excessive for such 
duties and responsibilities. 

I approved Executive Orders Nos. 6440 and 6554 as to 
form and legality before they were issued by the Presi- 
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dent, and on March 12, 1934, I rendered an opinion to the 
President which, by analogy, reaffirms my previous con- 
clusion as to his authority to issue these orders in so far as 
they relate to agencies created under the National Indus- 
trial Recovery Act and operating under funds allocated to 
them by the President from the appropriation for National 
Industrial Recovery, such as the Federal Emergency Ad- 
ministration of Public Works. In that opinion, I held that 
the language “to be expended in the discretion and under 
the direction of the President” contained in the Fourth 
Deficiency Act, fiscal year 1933 (ch. 100, 48 Stat. 275), ap- 
propriating funds for National Industrial Recovery gives 
to the President “unlimited authority with respect to ex- 
penditures to be made out of said appropriation with the 
exception that such expenditures must be in the judgment 
of the President necessary to effectuate the purposes of the 
statute”. (See also Fowler v. United States, 3 Ct. Cls. 48; 

22 Op. 556; 25 id. 413; 31 id. 580.) 

For the reasons stated, it is my opinion that iia 
Order No. 6440, as srawaded, authorizes you to make adjust- 
ments which result in increases in compensation and that 
such adjustments are not prohibited by Section 7 of the Act 
of March 3, 1938, supra. | 

Since the Attorney General is authorized to render opin- 
ions only upon the request of the President or the heads of 
executive departments, this letter is addressed to you as 
Secretary of the Interior rather than as Federal Emergency 
Administrator of Public Works. 


Respectfully, HOMER CUMMINGS. 


To the SECRETARY OF THE INTERIOR. 





INVESTMENT OF POSTAL SAVINGS FUNDS IN BONDS OF 
FEDERAL FARM MORTGAGE CORPORATION 


The Federal Farm Mortgage Corporation Act authorizes the invest- 
ment of postal savings funds in the bonds of the Federal Farm Mort- 
gage Corporation. 

| DEPARTMENT OF JUSTICE. 

April 4, 1934. 
Sir: I have the honor to comply with your request of 
March 28, 1934, for my opinion as to whether Section 4 of 
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the Federal Farm Mortgage Corporation Act, approved Jan- 
uary 31, 1934, authorizes the investment of postal savings 
funds in the bonds issued under that Act by the Federal 
Farm Mortgage Corporation. 

The Postal Savings Act, as amended (U.S.C., Title 39, 
Sec. 759), authorized the investment of postal savings funds 
in “bonds or other securities of the United States.” 

Section 4 (a) of the Federal Farm Mortgage Corporation 

Act provides with respect to the bonds to be issued there- 
under that— 
“Such bonds shall be fully and unconditionally guaranteed 
both as to interest and principal by the United States and 
such guaranty shall be expressed on the face thereof, and 
such bonds shall be lawful investments, and may be accepted 
as security, for all fiduciary, trust, and public funds the 
investment or deposit of which shall be under the authority 
or control of the United States or any officer or officers 
thereof. In the event that the corporation shall be unable 
to pay upon demand, when due, the principal of, or interest 
on, such bonds, the Secretary of the Treasury shall pay to 
the holder the amount thereof which is hereby authorized 
to be appropriated, out of any moneys in the Treasury not 
otherwise appropriated, and thereupon to the extent of the 
amount so paid the Secretary of the Treasury shall succeed 
to all the rights of the holders of such bonds” (48 Stat. 
845). 

It is unnecessary to consider whether or not these bonds 
come within the description “bonds or other securities of 
the United States.” Postal savings funds are clearly com- 
prehended within the words “ fiduciary, trust, and public 
funds the investment or deposit of which shall be under the 
authority or control of the United States or any officer or 
officers thereof ” and, as such, may be invested in the bonds 
of the Federal Farm Mortgage Corporation by the express 
provision of the Federal Farm Mortgage Corporation Act. 

Respectfully, 
HOMER CUMMINGS. 


To the PosTMASTER GENERAL. 
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EFFECTIVE DATE OF SECTION 23 OF THE INDEPENDENT 
OFFICES APPROPRIATION ACT, 1935 


' Section 23, title II, of the Independent Offices Appropriation Act, 1935 
(48 Stat. 522), which regulates the compensation of certain classes of 
employees and prescribes the maximum number of hours of labor 


per week, became effective immediately upon the enactment of that 
Act. 


DEPARTMENT OF JUSTICE, 
April 5, 1934. 

Sir: I have the honor to acknowledge your letter of 
March 31, 1934, in which you request my opinion as to the 
effective date of Section 23 of Title II of the Independent 
Offices Appropriation Act, 1935 (Public 141, 73d Congress), 
which Act became law March 28, 1934. 

The section in question is as follows: 

“ ‘The weekly compensation, minus any general percentage 
reduction which may be prescribed by Act of Congress, for 
the several trades and occupations, which is set by wage 
boards or other wage-fixing authorities, shall be reestab- 
lished and maintained at rates not lower than necessary to 
restore the full weekly earnings of such employees in accord- 
ance with the full-time weekly earnings under the respective 
wage schedules in effect on June 1, 19382: Provided, That the 
regular hours of labor shall not be more than forty per 
week; and all overtime shall be compensated for at the rate 
of not less than time and one-half ” (48 Stat. 522). 

There is no provision in any part of the Act as to when 
Section 23 becomes effective, and it is necessary, therefore, 
to determine the effective date of this section by the nature 
of its provisions and its relation to other parts of the statute. 

The act consists of three distinct parts designated as fol- 
lows: (1) Title I—Appropriations, (2) Title II—Economy 
Provisions, and (3) Title I1I—Veterans Provisions. 

Title I of the act makes appropriations for various in- 
dependent establishments during the fiscal year ending June 
30, 1935. Title II amends parts of various acts relating to 
the compensation of government employees and makes an 
appropriation of an indefinite amount to cover the increase 
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in compensation resulting from the amendments. Title III 
consists of amendments of various acts relating to veterans. 

Although the general rule is that an act making appropri- 
ations for any given fiscal year must be construed as taking 
effect upon the beginning of the fiscal year named in the act, 
this rule does not apply to legislation contained in an appro- 
priation act which is of a general or permanent nature. 
United States v. Ewing, 140 U.S. 142; Strong v. United 
States, 34 Fed. 17; Calvert v. United States, 37 Fed. 762; 
7 Op. 303; 14 Op. 681; 27 Op. 108; Opinion of the Attorney 
General of June 24, 19383 (37 Op. 166). 

In the last-cited opinion the President was advised that 
Section 218, Part IT, Title II, of the Legislative Appropria- 
tion Act for the fiscal year 1933 (ch. 314, 47 Stat. 382, 399), 
was permanent legislation, notwithstanding the fact that it 
was included in an appropriation act. 

In 7 Op. 303, supra, Attorney General Cushing was called 
upon to determine the effective date of a provision in an 
appropriation act similar in character to Section 23. By 
the act of March 3, 1853 (ch. 97, 10 Stat. 189, 208), making 
appropriations for the civil and diplomatic expenses of 
government for the year ending the 30th of June 1854, 
Congress in enacting an appropriation for the salaries and 
incidental expenses of a commission to settle private land 
claims in California, added this proviso: 

oe * * And provided further, That out of said sum 
herein appropriated there shall be paid to each commissioner 
appointed under the act of the third of March, one thousand 
eight hundred and fifty-one, the sum of eight thousand 
dollars, in lieu of the compensation heretofore allowed; 
ad ad % 99 

The Attorney General held that this provision increasing 
the salaries of the commissioners, took effect immediately 
upon enactment, stating (p. 306) : 

“The proviso is contained in an act, which, by its title 
and general tenor, is future only in its effect, purporting 
to provide for the ensuing fiscal year. But that is imma- 
terial. Congress has of late fallen into the very incon- 
venient practice of inserting provisions of general legisla- 
tion in the acts of appropriation for a subsequent year. 
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We have now to scan and scrutinize each separate clause or 
provision in those acts, and determine its legal meaning 
according to its particular tenor, wholly regardless of the 
place, or the general nature of the act, in which it is found. 
This doctrine applies to matters of general law contained 
in such acts, to allowances of private claims, to regulation 
of salaries by addition or diminution: in all which cases, 
the provision takes effect immediately, if such be its natural 
sense and signification.” 

In addition to the fact that Section 23 regulates the 
compensation of certain classes of employees, it also con- 
_ tains a provision prescribing the maximum number of hours 
of labor per week. Clearly this provision is in no way 
related to any appropriation. It is also to be observed 
that Title II, of which Section 23 is a part, in general 
amends acts other than appropriation acts. : 

The foregoing considerations lead inevitably to the con- 
clusion that Section 23 is general or permanent legislation. 

It is my opinion, therefore, that Section 23 of the Inde- 
pendent Offices Appropriation Act, 1935, became effective 
immediately upon the enactment of that Act. 


Respectfully, HOMER CUMMINGS 


To the SECRETARY OF THE NAVY. . 





EFFECTIVE DATE OF SECTION 23 OF THE INDEPENDENT 
OFFICES APPROPRIATION ACT, 1935 


The Attorney General calls to the attention of the Secretary of War 
his opinion of April 5, 1934, holding that section 23, title II, of the 
Independent Offices Appropriation Act, 1935, became effective 
immediately upon its enactment. 


DEPARTMENT OF JUSTICE, 
April 6, 1934. 

Str: I have the honor to acknowledge receipt of your 
letter of April 4, 1934, requesting my opinion in connection 
with Section 28 of the Independent Offices Appropriation 
Act of March 28, 1934 (48 Stat. 522), upon the following 
questions : 

“aq. Is the section mentioned effective upon its passage or 
at the beginning of the next fiscal year, July 1, 1934? 
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“bd. Lf your answer to the preceding inquiry be that the 
act is effective upon its passage, how, if at all, shall it be 
applied to the week March 25-31, 1984? Is it requisite 
that the minimum of forty hours labor shall not be exceeded 
for that week? Is it requisite that the work performed 
March 28-31 shall not exceed four-sevenths or some other 
fraction of forty hours? Must the period Wednesday, 
March 28, to Tuesday, April 3, and subsequent periods from 
Wednesday to Tuesday be taken as the units to which the 
act applies, or is some other effect to be given to the cir- 
cumstance that the act was passed in the middle of a 
calendar week ? ” 

I advised the Secretary of the Navy in an opinion of 
April 5, 1934, a copy of which is enclosed, that Section 23 
became effective immediately upon its enactment. This 
opinion disposes of your questions, except those which are 
now moot or are of an administrative and accounting, rather 
than legal, character. 

Respectfully, 
HOMER CUMMINGS. 
To the SecreTaRY oF War. 





ARMY AIR CORPS OPERATIONS—EMPLOYMENT OF 
“SPECIAL CONSULTANTS” 


The employment of ‘‘special consultants’’ to study the operations of 
the Army Air Corps in conjunction with a group of Army officers 
and to join with them in a report and recommendations to the 
Secretary of War concerning needed improvements in equipment 
and training of personnel is not prohibited by section 9 of the Act 
of March 4, 1909 (35 Stat. 945, 1027). 


DEPARTMENT OF JUSTICE, 
| April 11, 1934. 
Srr: I have the honor to comply with your request of 
April 6th for my opinion as to whether section 9 of the Act 
of March 4, 1909, c. 299, 35 Stat. 945, 1027 (U.S.C., Title 
31, sec. 673), would forbid the employment of “ special con- 
sultants ” to study the operations of the Army Air Corps 
in conjunction with a group of Army officers and to join 
with them in a report and recommendations to the Secretary 
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of War concerning needed improvements in equipment and 
training of personnel. 

Section 9 of the Statute reads as follows: | 

“Src. 9. That hereafter no part of the public moneys, or 
of any appropriation heretofore or hereafter made by Con- 
gress, shall be used for the payment of compensation or ex- 
penses of any commission, council, board, or other similar 
body, or any members thereof, or for expenses in connection 
with any work or the results of any work or action of any 
commission, council, board, or other similar body, unless 
the creation of the same shall be or shall have been author- 
ized by law; nor shall there be employed by detail, hereafter 
or heretofore made, or otherwise personal services from any 
executive department or other government establishment in 
connection with ed such commission, POURS board, or 
other similar body.” 

I assume from your letter that there is an appropriation 
available for the employment of such special services, that 
the appointments will be made conformably to applicable 
statutory requirements, and that the question arises only 
because of the intention that the appointees shall act to- 
gether with designated Army officers. 

This, however, will not constitute them a “ commission, 
council, board, or other similar body ”, within the meaning 
of the statute. Upon this I adopt the view of.Attorney 
General Wickersham, thus expressed in an opinion of April 
14, 1909 (27 Op. 300, 307) : 

«*# * * T can not conceive that it could ever be con- 
_strued to prohibit the head of a Department from submitting 
to the concurrent investigation and report of several em- 
ployees of his department any question which he might 
submit for investigation to any one of them. Inasmuch, 
therefore, as the employment of experts of the character 
referred to by you is authorized by law, and appropriations 
made out of which they may be’paid for their services, as 
above set forth, I am of the opinion that neither section 9 of 
the sundry civil act, approved March 4, 1909, above referred 
to, nor any other legislation to which my attention has been 
called, has affected your right to employ such experts or 
submit to their joint investigation and report any question 
of fact * * *.” 
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It is, therefore, my opinion that the employment of “ spe- 
cial consultants ” under the circumstances and for the pur- 
poses stated is not forbidden by section 9 of the Act of 
March 4, 1909. 


Respectfull 
espectfully, HOMER CUMMINGS. 


To the SECRETARY OF WAR. 





APPOINTMENT OF UNDER SECRETARY OF AGRICULTURE 


The President is authorized to appoint immediately an Under Secretary 
of Agriculture, as the provision in the Department of Agriculture 
Appropriation Act of 1935 establishing in the Department of Agri- 
culture the office of Under Secretary of Agriculture (48 Stat. 467), 
is permanent legislation and as that office was created immediately 
upon the enactment of the Act, supra. 


DEPARTMENT OF JUSTICE, 
April 13, 1934. 

Sir: Mr. Rudolph Forster has advised me that you desire 
my opinion on the question as to whether you are author- 
ized to make an appointment at once to the office of Under 
Secretary of Agriculture which was established by the De- 
partment of Agriculture Appropriation Act of 1935, ap- 
proved March 26, 1934 (Public, No. 131, 73d Congress) So 
far as material to this question, that Act provides as 
follows: 

“* * * That the following sums are appropriated, 
out of any money in the Treasury not otherwise appropri- 
ated, for the Department of Agriculture * * * for the 
fiscal year ending June 30, 1935, namely: * * * 

“For the Secretary of Agriculture, Under Secretary of 
Agriculture, $10,000, and there is hereby established in the 
Department of Agriculture the position of Under Secretary 
of Agriculture, to be appointed by the President, by and 
with the advice and consent of the Senate, and whose com- 
pensation shall be at the rate of $10,000 per annum, Assist- 
ant Secretary, and for other personal services in the Dis- 
trict of Columbia, and elsewhere, $548,560 * * *” (48 
Stat. 467). 

The provision establishing in the Department of Agri- 
culture the office of Under Secretary of Agriculture is clearly 
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permanent legislation, and the office was, therefore, created 
immediately upon the enactment of the Act. Hence, it fol- 
lows that you are authorized to appoint immediately an 
Under Secretary of Agriculture. 

The appropriation made for the payment of the salary of 
the Under Secretary is not available, however, for that pur- 
pose until July 1, 1934, since by the terms of the Act the 
appropriation is made only for the fiscal year 1935. The 
question as to whether any other appropriation is available 
for this purpose is primarily for the determination of the 
General Accounting Office. 

Respectfully, 
HOMER CUMMINGS. 

To the PREsIDENT. 


NAVAL VESSELS—CONTRACTS FOR REPLACEMENTS 


The proviso in section 3 of the Vinson Act of March 27, 1934 (48 Stat. 
505), which imposes certain restrictions upon contracts for the 
construction of naval vessels, has no application to a contract for 
the furnishing of replacements needed in making repairs to existing 
vessels. | 

The Act, supra, should be given no effect beyond its terms by analogy 
or otherwise. 

DEPARTMENT OF JUSTICE, 


April 17, 1934. 

Sir: I have the honor to refer to your letter of April 
12th, requesting my opinion upon questions arising under 
the following section of the Act of March 27, 1934 (Public 
No. 135): 

“Src. 38. The Secretary of the Navy is hereby directed to 
submit annually to the Bureau of the Budget estimates for 
the construction of the foregoing vessels and aircraft; and 
there is hereby authorized to be appropriated such sums 
as may be necessary to carry into effect the provisions of 
this Act: Provided, That no contract shall be made by the 
Secretary of the Navy for the construction and/or manu- 
facture of any complete naval vessel or aircraft, or any 
portion thereof, herein, heretofore, or hereafter authorized 
unless the contractor agrees * * *” (48 Stat. 505). 

The agreement to be made by the contractor requires 
the making by him of reports under oath, payment by him 
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into the Treasury of profits in excess of 10 per centum of 
the total contract price, inspection of the contractor’s books 
and plant by the Secretary of the Navy or the Secretary 
of the Treasury etc., with a proviso that the requirements 
shall apply only in cases of contracts or subcontracts where 
the award exceeds $10,000. 

Answering your first question, it is my opinion that the 
said proviso, being embodied in a statute, and in a section 
thereof, dealing with new construction, has no application 
to a contract for the furnishing of replacements needed in 
making repairs to existing vessels. 

Responding to your further inquiry concerning your 
authority, in cases where it may seem to be administratively 
desirable, to impose such conditions in connection with con- 
tracts not covered by the foregoing statute, it is my opinion 
that this is entirely dependent upon the provisions of other 
statutes under which the contracts may be made and to be 
determined without regard to the provisions of the Act of 
March 27, 1934. In other words, the latter Act is to be 
given no effect beyond its terms by analogy or otherwise. 


R tfull 
et J. CRAWFORD BIGGS, 
Acting Attorney General. 
To the SECRETARY OF THE Navy. 





EMPLOYEES OF THE RECONSTRUCTION FINANCE CORPO- 
RATION—CIVIL SERVICE RETIREMENT ACT 


Whether employees of the Reconstruction Finance Corporation are 
entitled to the benefits and subject to the obligations of the Civil 
Service Retirement Act, are not questions arising in the administra- 
tion of the Reconstruction Finance Corporation but are questions 
for the determination of the Administrator of Veterans’ Affairs, and 
upon which the Administrator can require the opinion of the Attorney 
General. In view of such fact, the Attorney General inquires 
whether the President desires his opinion upon the questions sub- 
mitted by the Chairman of the Board of the Reconstruction Finance 
Corporation. 

DEPARTMENT OF J USTICE, 
April 18, 1934. 
Sir: I am in receipt of a letter from your Secretary, Mr. 
Louis McHenry Howe, dated April 13, 1934, with which 


was transmitted a letter directed to you by Mr. Jesse H. 
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Jones, Chairman of the Board of the Reconstruction Fi- 
nance Corporation, together with an accompanying memo- 
randum. Mr. Jones asks that I be requested to render an 
opinion as to whether (1) employees of the Reconstruction 
Finance Corporation who are appointed in the manner indi- 
cated in Section (b) of a circular letter issued to the heads 
of departments and indpendent establishments by the Ad- 
ministrator of Veterans’ Affairs on November 10, 1933, were 
“ transferred ” within the meaning of Section 3 (d) of the 
Retirement Act of May 22, 1920, as amended (U.S.C., Title 
5, Sec. 691, e¢ seg.), and (2) whether the tenure of all em- 
ployment in the Reconstruction Finance Corporation is “ of 
uncertain duration ” within the meaning of the said section 
of that Act. Mr. Howe states that you desire me to render 
an opinion upon the questions presented by Mr. Jones, if 
there is no objection to my so doing. 

The circular letter referred to states in part that 

“(a) Employees transferred from a position in the classi- 
fied civil service to a position with a Government owned 
corporation without a break in continuity of service, [and | 

“(b) Employees whose service in a classified civil service 
position was terminated by resignation or otherwise and 
who have been appointed to a position with a Government 
owned corporation without a break in continuity of 
service,” 
retain their status under the Retirement Act of May 22, 
1920, as amended, and are subject to its obligations and en- 
titled to its benefits. 

Section 3 of the Retirement Act designates the classes of 
employees entitled to the benefits and subject to the obliga- 
tions of that Act. Subdivision (d) of this section brings 
within the purview of the Act (5 U.S.C., Sec. 6932) : 

“*x * * unclassified employees transferred from classi- 
fied positions: Provided, That these groups shall include 
only those employees whose tenure of employment is not 
intermittent nor of uncertain duration.” 

To answer the questions presented, it would be necessary 
to determine whether employees of the Reconstruction Fi- 
nance Corporation are entitled to the benefits and subject to 
the obligations of the Retirement Act. Since the Veterans’ 
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Administration is charged with the administration of the 
Retirement Act (Executive Order Nos. 5398 and 6670 of 
July 21, 1930, and April 7, 1934, respectively), the questions 
submitted do not arise in the administration of the Recon- 
struction Finance Corporation but are questions for the 
determination of the Administrator of Veterans’ Affairs. 

The Administrator of Veterans’ Affairs is authorized by 
statute (38 U.S.C., Sec. 433), to require the opinion of the 
Attorney General upon questions of law arising in the ad- 
ministration of his office. With this exception, the Attorney 
General is authorized to render opinions only upon the re- 
quest of the President or the head of an executive depart- 
ment. The latter, however, can obtain the opinion of the 
Attorney General only upon questions arising in the admin- 
istration of the Department concerned, whereas the Presi- 
dent can require the opinion of the Attorney General upon 
any question of law. I am, therefore, authorized to render 
an opinion to you in this matter if you so desire. 

In view of the fact, however, that the questions involved 
are not questions arising in the administration of the Re- 
construction Finance Corporation but are questions for the 
determination of the Administrator of Veterans’ Affairs, 
and upon which the Administrator can require my opinion, 
may I inquire whether, under the circumstances, you desire 
to have me render an opinion to you in the matter. 

Respectfully, 
HOMER CUMMINGS. 


To the PRESIDENT. 





SALE OF MERCHANT MARINE VESSELS AS SCRAP 


The Secretary of Commerce, to whom were transferred the functions of 
the United States Shipping Board by the Executive order of June 
10, 1933, has no authority to sell as scrap vessels which have an 
operating value greatly in excess of their scrap value. 


DEPARTMENT OF JUSTICE, 
April 19, 1934. 
Sir: I now have the honor to comply with your recent 
request for my opinion concerning the proper exercise of 
the powers transferred to you by Section 12 of the Execu- 
tive Order of June 10, 1933, which were originally vested 
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in the United States Shipping Board by the following sec- 
tions of the Merchant Marine Act of 1920 (41 Stat. 988, 
990; U.S.C., Title 46, Sec. 861, 864) : 

“Src. 1. That it is necessary for the national defense and 
for the proper growth of its foreign and domestic commerce 
that the United States shall have a merchant marine of the 
best equipped and most suitable types of vessels sufficient to 
carry the greater portion of its commerce and serve as a 
naval or military auxiliary in time of war or national emer- 
gency, ultimately to be owned and operated privately by 
citizens of the United States; and it is hereby declared to be 
the policy of the United States to do whatever may be neces- 
sary to develop and encourage the maintenance of such a 
merchant marine, and, in so far as may not be inconsistent 
with the express provisions of this Act, the United States 
Shipping Board shall, in the disposition of vessels and ship- 
ping property as hereinafter provided, m the making of 
rules and regulations, and in the administration of the ship- 
ping laws keep always in view this purpose and object as the 
primary end to be attained. 

“Src. 5. That in order to accomplish the declared pur- 
poses of this Act, and to carry out the policy declared in 
section 1 hereof, the board is authorized and directed to 
sell, as soon as practicable, consistent with good business 
methods and the objects and purposes to be attained by 
this Act, at public or private competitive sale after appraise- 
ment and due advertisement, to persons who are citizens of 
the United States except as provided in section 6 of this 
Act, all of the vessels referred to in section 4 of this Act 
or otherwise acquired by the board. Such sale shall be 
made at such prices and on such terms and conditions as 
the board may prescribe, but the completion of the payment 
of the purchase price and interest shall not be deferred 
more than fifteen years after the making of the contract of 
sale. The board in fixing or accepting the sale price of 
such vessels shall take into consideration the prevailing 
domestic and foreign market price of, the available supply 
of, and the demand for vessels, existing freight rates and 
prospects of their maintenance, the cost of constructing 
vessels of similar types under prevailing conditions, as well 
as the cost of the construction or purchase price of the ves- 
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sels to be sold, and any other facts or conditions that would 
influence a prudent, solvent business man in the sale of 
similar vessels or property which he is not forced to sell. 
All sales made under the authority of this Act shall be 
subject to the limitations and restrictions of section 9 of 
the ‘Shipping Act, 1916,’ as amended.” 

The nature of your inquiry is indicated by the following 
paragraph of your letter. | 

“The Department has at the present time a number of 
vessels which Section 5 of the Act above referred to imposes 
upon me the duty to sell, that have an appraised world- 
market operating value greatly in excess of their scrap 
value, and which, with necessary repairs, could be made 
serviceable for operation. In selling these vessels, however, 
I am anxious to avoid anything that would work to the dis- 
advantage of the Merchant Marine or in any way affect its 
welfare. I accordingly have the honor to request your 
opinion as to whether I have the power or authority under 
the Act above referred to, or any other law, to sell vessels 
for scrapping which have an appraised world-market operat- 
ing value greatly in excess of their scrap value, the adver- 
tisement for bids to specify that such vessels are to be used 
for no purpose but scrapping.” 

As the question is thus stated by you, I am of opinion that 
it should be answered in the negative. 

Attorney General Sargent (34 Op. 525) thought the pro- 
vision authorizing the Board to prescribe the conditions of 
the sale empowered it to require that the ships be scrapped 
and, therefore, to authorize a sale for scrapping. The par- 
ticular sentence reads: “Such sale shall be made at such 
prices and on such terms and conditions as the Board may 
prescribe, but the completion of the payment of the. purchase 
price and interest shall not be deferred more than fifteen 
years after the making of the contract of sale.” I think it 
is more logical to assume that the word “ conditions ” is to 
be understood as having some relation to the other words 
of the same sentence concerning prices, terms and deferred 
payments, considering the ships as operating units, and in 
view of the policy declared in the first section of the statute, 
above quoted, rather than as contemplating the imposition 
of a condition which may be totally unrelated to these 
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factors and of such nature as to destroy the value of the 
ships as ships, that is, as operating units. 

I fully appreciate that there may be circumstances in 
which it would be of doubtful expediency to sell particular 
ships for operation, or to dispose of a large number for that 
purpose, especially at a given time, having in mind the de- 
clared policy of the statute. These considerations, how- 
ever, cannot add to the statute empowering language which 
it does not contain, and cannot, therefore, supply the au- 
thority to sell as scrap vessels which have an operating value 
greatly in excess of their scrap value. Nor do I find any 
authority outside of the Merchant Marine Act enabling 
you to sell such vessels as scrap. 

It is, therefore, my opinion that you are without authority 
to sell the ships for scrapping under the circumstances 
stated. If, however, you deem it expedient that they should 
be so disposed of as a matter of policy, at their scrap value, 
I suggest the advisability of submitting the matter to Con- 
gress for additional and clarifying legislation. 


tfull 
aoa ace HOMER CUMMINGS. 
To the SEcrETARY OF COMMERCE. 





COMPENSATION OF PERSONNEL PAID FROM EMERGENCY 
APPROPRIATIONS 


Executive Orders Nos. 6440 and 6554, dated November 18, 1933 and 
January 10, 1934, respectively, apply only to emergency agencies 
authorized by law to employ personal services and fix the rates of 
compensation therefor without regard to the Classification Act of 
1923, as amended. 

Unless and until the President specifically designates how the rates of 
compensation of the personnel of regular departments and establish- 
ments paid from funds allocated from emergency appropriations shall 
be fixed, the heads of such departments and establishments may fix 
the compensation of such personnel without regard to the Classifica- 
tion Act or to the salary-standardization schedule prescribed by 
Executive Order No. 6440. 

DEPARTMENT OF J USTICE, 
April 19, 1934. 
Sm: In a decision of January 5, 1934 (A-52844) to the 
Secretary of Commerce, the Comptroller General of the 
United States held that Executive Order No. 6440 of No- 
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vember 18, 1933, applied not only to the personnel of the 
emergency agencies specifically named in the order but 
also to the “ personnel employed under the regular estab- 
lishments of the Government paid from allotted emergency 
funds if their salary rates are not otherwise controlled by 
the Classification Act or other Federal statute.” 

Executive Order No. 6440 provided in part that the heads 
of certain specified emergency agencies which were author- 
ized to employ personal services and fix rates of compensa- 
tion therefor without regard to the Classification Act of 
1923, as amended, should fix rates of compensation for em- 
ployees in such agencies in accordance with the requirements 
of the salary-standardization schedule contained in the 
order. This order was amended by Executive Order No. 
6554 of January 10, 1934, by extending its provisions to 
all other emergency agencies then existing or thereafter 
to be created. 

Subsequent to that amendment, the Comptroller General 
held in a decision of February 20, 1934 (A—52844), to the 
Secretary of the Interior, that the heads of the regular de- 
partments and establishments of the Government were re- 
quired to fix the rates of compensation of officers and em- 
ployees paid from funds allocated to such departments and 
establishments under the provisions of the National Indus- 
trial Recovery Act “in accordance with either the regular 
classification schedule or the schedule prescribed in Execu- 
tive Order No. 6440 of November 18, 1933.” 

This Department is interested in the proper interpreta- 
tion of Executive Order No. 6440, as amended, for the reason 
that there has devolved upon it the duty of examining 
and approving titles to land acquired by the Public Works 
Emergency Housing Corporation, and to pay the compen- 
sation of the attorneys necessary to perform this work, the 
Public Works Administration has allocated to this Depart- 
ment the sum of $75,000. The compensation of some of 
these attorneys is being fixed at $5000 per annum, but if 
the Comptroller General’s decisions are correct, their com- 
pensation would have to be fixed either at $4500 or $5200 
per annum under the salary-standardization schedule con- 
tained in Executive Order No. 6440, or at $4600 or $5600 
per annum under the Classification Act of 1925, as amended. 
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It is my view that the decisions of the Comptroller Gen- 
eral in regard to this matter are erroneous. The provisions 
of Executive Order No. 6440 are limited by plain and un- 
ambiguous language to those emergency agencies specified 
therein. And the amendment of January 10, 1934 (Execu- 
tive Order No. 6554) extends the provisions of the order only 
to other emergency agencies. There is nothing in either the 
basic order or the amendment to indicate that the provisions 
of the orders should apply to Government agencies or es- 
tablishments other than emergency agencies which by law 
are exempted from the provisions of the Classification Act 
of 1923, as amended. 

It is clear that the regular departments and establish- 
ments of the Government are not emergency agencies. Like- 
wise it is clear that the personnel of the regular depart- 
ments and establishments who are being paid from allot- 
ments from emergency funds are not in the same category 
_ so far as payment of compensation is concerned as the per- 
sonnel who are being paid from regular appropriations. 

In issuing Executive Orders Nos. 6440 and 6554 you ex- 
- ercised your discretionary authority to require the heads of 
emergency agencies to fix the-compensation of their per- 
sonnel in accordance with the salary-standardization sched- 
ule prescribed in the first order. Since the orders were is- 
sued, you have excepted from their provisions certain 
emergency agencies. 

It is my opinion that unless and until you specifically des- 
ignate how the rates of compensation of the personnel of 
regular departments and establishments paid from funds 
allocated from emergency appropriations shall be fixed, 
the heads of such departments and establishments may fix 
the compensation of such personnel without regard either to 
the Classification Act of 1923, as amended, or to the schedule 
prescribed by Executive Order No. 6440. This is par- 
ticularly true as to those cases in which the funds from 
which the compensation is paid have been allotted from the 
National Industrial Recovery appropriation made by the 
Fourth Deficiency Act, fiscal year 1933 (ch. 100, 48 Stat. 
274, 275). The act specifies that the appropriation is “ to 
be expended in the discretion and under the direction of 
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the President.” In my opinion to you of March 12, 1934, 
accompanying the draft of Executive Order No. 6660 of 
March 27, 1934, I held that the language quoted gave the 
President “ unlimited authority with respect to expenditures 
to be made out of said appropriation with the exception that 
such expenditures must be in the judgment of the President 
necessary to effectuate the purposes of the statute.” Since 
you allot or authorize the allotment of funds from this ap- 
propriation to regular departments and establishments for 
emergency purposes it must be implied that the heads of 
such establishments are authorized to fix in their discretion 
the compensation of their personnel paid from such funds 
in the absence of specific direction from you as to how such 
compensation shall be fixed. 

It is possible, however, that you may desire to extend the 
provisions of the Executive orders in question to the regu- 
lar departments and establishments of the Government in 
so far as they operate under funds allocated to them from 
emergency appropriations. In view of this possibility, I 
have prepared and enclose a draft of an Executive order 
for that purpose. 

Whether or not you desire to issue the proposed order, 
this letter will serve as an expression of my views upon the 
question of law involved. 

Respectfully, 
HOMER CUMMINGS. 


To the PRESIDENT. 





CREATION OF COMMITTEE ON NATIONAL LAND 
PROBLEMS 


The President has authority as Chief Executive to create a Committee 
on National Land Problems. (See Executive Order No. 6693 of 


Apr. 28, 1934.) 
DEPARTMENT OF J USTICE, 


April 23, 1934. 
Sir: I am transmitting to you through the Secretary of 
State, pursuant to Executive Order No. 6247 of August 10, 
1938, a revised draft of a proposed Executive order sub- 
mitted by the Director of the Budget, creating the Com- 
mittee on National Land Problems. 
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It appears that this Committee is to be created for the 
purpose of making a comprehensive survey and study of our 
national land problems “for the purposes of (1) improving 
practices in land utilization, (2) better balancing our agri- 
cultural production, (3) aiding in the solution of human 
problems in land use, and (4) developing a national land 
program.” 

The original draft of the proposed order submitted by the 
Director of the Budget has been revised to secure more de- 
sirable form but the sense of the order has not been altered. 

The proposed order is authorized under the general power 
of the President as Chief Executive. 


Respectfully, 
HOMER CUMMINGS. 
To the PRreEsIpENT, 





APPOINTMENT OF POSTMASTER—CIVIL SERVICE 


Positions of first, second, and third-class postmasters not being in the 
classified civil service, an Executive order purporting to waive the 
civil-service rules as to the appointment of a first-class postmaster, 
would be without legal effect. (See Executive Order No. 6691 of 
Apr. 25, 1934.) 

DEPARTMENT OF JUSTICE, 
April 24, 1934. 

Sir: The Director of the Budget has submitted, pursuant 
to Executive Order No. 6247 of August 10, 1933, without 
comment, a draft of a proposed Executive onde prepared 
in the Post Office Department, which is as follows: 

“The Executive Order of July 12, 1933, relative to the 
appointment of Presidential postmasters is hereby waived 
so as to permit the appointment of Robert Shultice to the 
position of postmaster at Norfolk, Virginia, without regard 
to the civil service requirements.” 

The positions of first, second, and third-class postmasters 
are not in the classified civil service; that of the fourth class 
is in the classified civil service. It appears from the cor- 
respondence enclosed with the Director’s letter of submission 
that the position of postmaster at Norfolk, Virginia, is of 
the first class. 

The Executive order referred to in the draft of the pro- 
posed order prepared in the Post Office Department num- 
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bered 6203 and dated July 12, 1933, prescribes, among other 
things, a method for the Postmaster General to follow in 
obtaining and submitting to the President the names of 
qualified persons for nomination by the President as post- 
masters of the first, second, and third classes. The pur- 
pose of the order, as is clearly evident, is to assist the Presi- 
dent in choosing qualified persons for nomination as post- 
masters of the first three classes. 

The original draft of the proposed order, in effect, 
authorizes the President to nominate Mr. Shultice to be post- 
master at Norfolk, Virginia. Since Executive Order No. 
6203 was issued by the President and he can, therefore, 
nominate Mr. Shultice without further authorization, the 
proposed order, in so far as it authorizes the President to 
nominate Mr. Shultice, is of no legal effect. The Postmaster 
General cannot, however, submit the name of Shultice with- 
out compliance with the Executive order unless the Presi- 
dent authorizes him to do so, and this he 1s, in effect, author- 
ized to do by the original draft. To this extent the original 
draft is of legal effect. Since the only necessity for the 
proposed order and the real object thereof are to authorize 
the Postmaster General to submit the name of Shultice 
without regard to the provisions of Executive Order No. 
6203, I have redrafted it to show this object more clearly 
and to give it legal effect in its entirety. 


HOMER CUMMINGS. 


To the PREsIpENT. 





GRANTS TO STATES UNDER AGRICULTURAL COLLEGE 
APPROPRIATION ACTS 


Grants made by Congress to the States under the Agricultural College 
Appropriation Acts are not funds loaned or granted by ‘‘an agency 
of the United States’’ within the meaning of that expression as used 
in Executive Order No. 6646 of March 14, 1934. 


DEPARTMENT OF JUSTICE, 
April 27, 1934. 
Sir: I deem it advisable to bring to your attention an 
important matter involving Executive Order No. 6646 of 
March 14, 1934, which requires all bidders on Government 
contracts to comply with the approved code of fair competi- 
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tion to which the bidder is subject, and if engaged in any 
trade or industry for which there is no approved code of fair 
competition, then to comply with an agreement with the 
President under section 4 (a) of ‘the National Industrial 
Recovery Act (48 Stat. 197). 

The Department of Agriculture has inquired informally 
as to the views of this Department on the question whether 
grants made by Congress to the states under the Agricul- 
tural College Appropriation Acts are funds loaned or 
eranted by an “agency of the United States”, as that ex- 
pression is used in paragraph 1 (e) of Executive Order No. 
6646, so that the “ purchase orders” of such colleges, when 
these funds are used, must (by paragraph 1 (c) of said 
order) contain a provision requiring the sellers to comply 
with the approved code of fair competition, or with the 
agreement with the President, as the case may be. 

The Department is informed that under these acts, ap- 
proximately $17,000,000 is distributed annually among the 
several states, and that if the provisions of Executive Order 
No. 6646 are applicable to these funds as grants by an 
“agency of the United States”, approximately 20,000 pur. 
chase orders issued annually by the agricultural colleges 
must be examined in order to determine whether they con- 
tain the provision required by paragraph 1 (c) of the Exec- 
utive order. 

I am of the opinion that the grants made by Congress 
to the states under these Agricultural College Appropriation 
Acts are not funds loaned or granted by an “ agency of the 
United States” within the meaning of that expression as 
used in paragraph 1 (e) of Executive Order No. 6646. But 
I am also of the opinion the Executive order can be amended 
so as to make it applicable to all contracts and purchase 
orders authorized by any state in connection with projects 
to be carried out wholly or in part with funds granted to 
the states under these acts. 

If you so desire, I shall be glad to prepare and submit 
to you an appropriate draft of an amending order. 

Respectfully, 
HOMER CUMMINGS. 

To the PreEsIpDENT. 
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ALLOCATION OF FUNDS TO NATIONAL EMERGENCY 
COUNCIL FOR RELIEF OF UNEMPLOYMENT 


The President is authorized by the National Industrial Recovery Act 
and the Fourth Deficiency Act, fiscal year 1933, to make available 
to the National Emergency Council funds from the appropriation for 
National Industrial Recovery for carrying out functions and activi- 
ties relating to the relief of unemployment and stimulation of indus- 
try through the improvement of nation-wide living conditions, etc. 


DEPARTMENT OF J USTICE, 
Apri 28, 1934. 

Sir: Mr. Frank Walker, Director of the National Emer- 
gency Council, has presented to me a draft of a proposed 
order directing the Administrator of the Federal Emer- 
gency Administration of Public Works, to make available 
to the National Emergency Council the sum of $1,000,000 
(out of funds heretofore allocated to the Federal Emergency 
Administration of Public Works from the appropriation 
for National Industrial Recovery made by the Fourth Defi- 
ciency Act, fiscal year 1933, approved June 16, 1933; ch. 100, 
48 Stat. 275) “for the purpose of financing the carrying 
out of functions and activities relating to the relief of unem- 
ployment and stimulation of industry through the improve- 
ment of nation-wide living conditions, the planning and 
coordinating and executing of a program of nation-wide 
improvement of residential, industrial and commercial prop- 
erty, and the performing of such other functions and other 
activities as will effectuate the purposes herein stated.” Mr. 
Walker states that you desire my opinion as to your author- 
ity to issue the proposed order. 

Section 1 of Title I of the National Industrial Recovery 
Act approved June 16, 1933 (ch. 90, 48 Stat. 195), provides: 

“A national emergency productive of widespread unem- 
ployment and disorganization of industry, which burdens 
interstate and foreign commerce, affects the public welfare, 
and undermines the standards of living of the American 
people, is hereby declared to exist. It is hereby declared 
to be the policy of Congress to remove obstructions to the 
free flow of interstate and foreign commerce which tend 
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to diminish the amount thereof; and to provide for the 
general welfare by promoting the organization of industry 
for the purpose of cooperative action among trade groups, 
to induce and maintain united action of labor and manage- 
ment under adequate governmental sanctions and supervi- 
sion, to eliminate unfair competitive practices, to promote 
the fullest possible utilization of the present productive 
capacity of industries, to avoid undue restriction of pro- 
duction (except as may be temporarily required), to increase 
the consumption of industrial and agricultural products 
by increasing purchasing power, to reduce and relieve unem- 
ployment, to improve standards of labor, and otherwise to 
rehabilitate industry and to conserve natural resources.” 

The purposes of the proposed allocation of funds are 
clearly within the policy of Congress declared in section 1 
“to promote the fullest possible utilization of the present 
productive capacity of industries”, “to increase the con- 
sumption of industrial and agricultural products by increas- 
ing purchasing power ”, “to reduce and relieve unemploy- 
ment ”, “and otherwise to rehabilitate industry ”. 

The Fourth Deficiency Act, supra, provides that the ap- 
propriation made therein for National Industrial Recovery 
is ““ to be expended in the discretion and under the direction 
of the President ”. In an opinion to the President of March 
12, 1934 (37 Op. 460), the Attorney General held that this 
language gives to the President “unlimited authority with 
respect to expenditures to be made out of said appropriation 
with the exception that such expenditures must be in the 
judgment of the President necessary to effectuate the pur- 
poses of the statute ” (National Industrial Recovery Act). 

It is my opinion, therefore, that you are fully empowered 
to issue the proposed order. | 

I have revised the draft of order submitted by Mr. Walker 
in order to secure more appropriate form, but the sense 
thereof has not been altered. The revised draft is enclosed. 

Respectfully, 
HOMER CUMMINGS. 

To the PRESIDENT. | 
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RESERVATION OF PUBLIC LANDS FOR MIGRATORY BIRD 
REFUGE 


The President has the right, as recognized by the Congress in the 
Migratory Bird Refuge Act of February 18, 1929, to reserve public 
lands for the use of the Department of Agriculture as a Migratory 
Bird Refuge. (See Executive Order No. 6697 of May 2, 1934.) 


DEPARTMENT OF J USTICE, 
April 30, 1934. 

Sir: I have the honor to transmit herewith a draft of a 
proposed Executive order reserving and setting apart cer- 
tain public lands in the State of Nevada for use by the 
Department of Agriculture as the Railroad Valley Migra- 
tory Bird Refuge. 

The lands involved in the proposed Executive order were 
temporarily withdrawn for classification as to their suita- 
bility for migratory bird refuge purposes by Executive 
Order No. 5903, dated August 18, 19382, under the authority 
of the Act of Congress approved June 25, 1910 (36 Stat. 
847-848, U.S.C., Title 48, Sec. 141), as amended by the Act 
of August 24, 1912 (37 Stat. 497), U.S.C., Title 43, Sec. 142). 

Under date of December 21, 1933, the Secretary of the 
Interior advised you that permanent reservation of this 
area was desired in view of the prospective development 
and impounding of additional water to increase the attrac- 
tiveness of the area as a water-fowl sanctuary. He also ad- 
vised that the Secretary of Agriculture has no objection 
to the reservation. 

There is no specific statutory authority for the issuance 
of the proposed Executive order. It is well established, 
however, that the President has the power to reserve or 
withdraw lands from the public domain for public purposes. 
It was so held in the case of United States v. Midwest Oil 
Company, 236 U.S. 459. It was pointed out in that case 
that it had been a long-continued practice of the President 
to reserve or withdraw lands for public purposes as evi- 
denced by a great number of Executive orders, many of 
which established bird reserves; and the Court held that 
such practice, known to and acquiesced in by Congress, raises 
a presumption that such power is exercised 1n pursuance of 
the consent of Congress or of a recognized administrative 
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power of the Executive in the management of the public 
lands. 

Furthermore, the Migratory Bird Refuge Act of February 
18, 1929 (45 Stat. 1222, 1224), although it does not specifical- 
ly empower the President to make reservations for migra- 
tory bird refuges, recognizes the power of the President to 
make such reservations by the following sections: 

“ Sec. 8. That the jurisdiction of the State, both civil and 
criminal, over persons upon areas acquired under this Act 
shall not be affected or changed by reason of their acquisi- 
tion and administration by the United States as migratory 
bird reservations, except so far as the punishment of offenses 
against the United States is concerned. 

“ Sec. 10. That no person shall knowingly disturb, injure, 
or destroy any notice, signboard, fence, building, ditch, dam, 
dike embankment, flume, spillway, or other improvement or 
property of the United States on any area acquired under 
this Act, or cut, burn, or destroy any timber, grass, or other 
natural growth, on said area or on any area of the United 
States which heretofore has been or which hereafter may be 
set apart or reserved for the use of the Department of Agri- 
culture as a game refuge or as a preserve or reservation and 
breeding ground for native birds, under any law, proclama- 
tion, or Executive order, or occupy or use any part thereof, 
or enter thereon for any purpose, except in accordance with 
regulations of the Secretary of Agriculture; * * *.” 

Numerous Executive orders entirely similar in principle 
to the proposed order have been issued over a period of years 
and there has been no repudiation or disaffirmance of such 
orders by Congress. Under the principles established in 
the Midwest Oil Co. case, supra, and in view of the recogni- 
tion by Congress of this power as evidenced by the above- 
quoted provisions of the Migratory Bird Refuge Act, the 
practice of issuing such orders may be presumed to be valid. 
Consideration of this matter in the light of the above leads 
me to the conclusion that you have ample authority to issue 
the proposed order, the enclosed draft of which has my 
approval as to form and legality. 

Respectfully, 
HOMER CUMMINGS. 

To the PRESIDENT, 
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POWERS OF THE CENTRAL STATISTICAL BOARD 


A proposed Executive order contains provisions (1) authorizing the 
Central Statistical Board to investigate any statistical service carried 
on or supervised by any department or establishment of the Gov- 
ernment and to publish the results of such investigation without the 
consent of the department or establishment concerned, and (2) re- 
quiring all departments and establishments to furnish information, 
papers, and reports upon request of the Board. 

Held, such provisions raise the constitutional question as to the power 
of the President to control the action of the heads of departments 
and establishments in matters committed to their discretion by the 
Congress. (See Executive Order No. 6700 of May 4, 1934.) 


DEPARTMENT OF JUSTICE, 
May 2, 1934. 

Sir: The Director of the Bureau of the Budget trans- 
mitted to me under date of May 1, 1934, pursuant to Execu- 
tive Order No. 6247 of August 10, 1933, a proposed Executive 
order amending Executive Order No. 6225 of July 27, 19383, 
creating a Central Statistical Board. 

Section 5 of the order authorizes the Board, on its own 
motion, to investigate any statistical service which is carried 
on by, or subject to the supervision of, any department or 
establishment of the Government and authorizes the pub- 
lication of the results of such investigation without the 
consent of the department or establishment concerned. 

Section 6 requires all departments and establishments to 
furnish information, papers, reports, etc. on request of the 
Board. 

The effect of these sections is to subordinate in certain 
respects, departments and establishments to the Central Sta- 
tistical Board. This would raise the important Constitu- 
tional question as to the power of the President to control 
the action of the heads of departments and establishments 
in matters committed to their discretion by the Congress, 
but the question has been avoided by rephrasing Section 5 
so as to require the consent of the department or establish- 
ment and by recasting Section 6 so as to request rather than 
direct the departments and establishments to comply with 
the Board’s requests, which changes are acceptable to the 
Board. 
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Section 8 of the original draft has been rewritten so as 
to require the Board to fix the compensation of its personnel 
in accordance with the provisions of Executive Order No. 
6440 of November 18, 1933, as amended, prescribing a sal- 
ary-standardization schedule for the personnel of emergency 
agencies. This change likewise has the approval of the 
Board. 

The only other changes made in the original draft were to 
secure more appropriate form. The revised draft, which is 
enclosed, has my approval as to form and legality. 


R tfull 
espectrully, HOMER CUMMINGS. 
To the PrEsImpENT. 


INTERPRETATION OF ACT PROHIBITING LOANS TO 
DEFAULTING FOREIGN GOVERNMENTS 


Under the Act of April 13, 1934, entitled “‘An act to prohibit financial 
transactions with any foreign government in default on its obliga- 
tions to the United States’”’ (48 Stat. 574), held that Great Britain, 
Czechoslovakia, Italy, Latvia, and Lithuania, countries which have 
made so-called token payments, are not, at the present time, in 
default under the terms of the Act; and it is also held that Canada 
is not in default. 

The Act, supra, applies to bonds and securities, and to other obligations 
of like nature, but the Act does not apply to foreign currency, postal 
money orders, drafts, checks, and other ordinary aids to banking 
and commercial transactions. 

Bonds, securities, or other obligations issued for the purpose of renewing 
or adjusting existing indebtedness are excepted from the prohibitions 
of the Act, supra, but it will be a question of fact in each case whether 
or not what is done amounts in good faith to the mere ‘‘renewal 
* * ¥* of existing indebtedness.”’ 

The Act, supra, does not apply to acceptances or time drafts given in 
ordinary commercial transactions, but such transactions must be 
conducted in good faith, in order to be within the law, and not as 
mere subterfuges to circumvent its purposes. 

The Soviet Government, which has not yet recognized as binding upon 
it the obligations incurred by prior governments of Russia, is regarded 
as in default, within, the contemplation of the Act, supra, and that 
Government remains in default to the Government of the United 
States, notwithstanding the pendency of negotiations ‘‘with a view 
to arriving at the amount of the indebtedness due’”’ from the Soviet 
Government to the Government of the United States. 

Under the Act, supra, ‘‘scrip” or ‘‘funding bonds” are authorized 
if issued in the bona fide ‘‘renewal or adjustment of existing 
indebtedness.”’ 
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DEPARTMENT OF J USTICE, 
May 5, 1934. 

Sir: I have the honor to refer to your letter of April 17 
requesting my opinion upon various questions under the Act 
of April 13, 1934, entitled “ An Act to prohibit financial 
transactions with any foreign government in default on its 
obligations to the United States ”, which reads as follows: 

“That hereafter it shall be unlawful within the United 
States or any place subject to the jurisdiction of the United 
States for any person to purchase or sell the bonds, securities, 
or other obligations of, any foreign government or political 
subdivision thereof or any organization or association acting 
for or on behalf of a foreign government or political sub- 
division thereof, issued after the passage of this Act, or to 
make any loan to such foreign government, political subdivi- 
sion, organization, or association, except a renewal or adjust- 
ment of existing indebtedness while such government, politi- 
cal subdivision, organization, or association, is in default in 
the payment of its obligations, or any part thereof, to the 
Government of the United States. Any person violating the 
provisions of this Act shall upon conviction thereof be fined 
not more than $10,000 or imprisoned for not more than five 
years, or both. 

“Src. 2. As used in this Act the term ‘ person’ includes 
individual, partnership, corporation, or association other 
than a public corporation created by or pursuant to special 
authorization of Congress, or a corporation in which the 
Government of the United States has or exercises a control- 
ling interest through stock ownership or otherwise” (48 
Stat. 574). 

Your questions, in the order in which they are set forth, 
and my views thereon are stated below: 

“(1) What Governments, political subdivisions, or asso- 
ciations are in default on their obligations to the United 
States ?” 

“Default ” is a common word which conveys at once a 
known meaning, but as applied to particular situations, it 
is often a matter of uncertainty whether or not or when a 
“ default ” has occurred. Concerning it, Chief Justice Eyre 
declared in Doe v. Dacre, 1B. & P. 250, 258; 126 Reprint 
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887, 891, “ I do not know a larger or looser word than ‘ de- 
fault ’”; but as to civil liability the following definitions are 
enlightening: 

“As used in such an instrument (a contract), it can mean 
only the nonperformance of a contract—a failure upon the 
part of one of the contracting parties to do that which he 
had contracted to do.” (Sixteen hundred Tons of Nitrate 
of Soda v. McLeod, 61 Fed. 849, 851.) 

“In one sense, any failure is a default, whether it arises 
from the omission to perform a contract, or from a neglect 
of duty. In many reported cases the omission to pay a debt 
or to perform a contract is spoken of as a default.” (Burrill 
v. Crossman, 69 Fed. 747, 752.) 

However, the word cannot safely be accepted as importing 
so inclusive a significance when it is used in a penal statute, 
as pointed out by the Supreme Court of Nebraska in State v. 
Moores, 52 Neb. 770, 787, upon consideration of a constitu- 
tional provision which rendered ineligible to public office 
“any person who is in default as collector and custodian of 
public money or property ”, which the court declared to be 
‘penal in its nature.” 

Lipman v. Equitable Life Assur. Soc. of the United 
States, 58 F. (2d) 15, and Hartsuff v. Hall, 58 Neb. 417, each 
dealing with written instruments providing for payment at 
a stated time with grace, reached contrary conclusions upon 
consideration of the context and probable intention as to 
whether “default ” occurred at the time specified for pay- 
ment or at the end of the grace period, thereby indicating 
that no absolute or rigid meaning is to be assumed in a civil 
case, and a fortiori in a criminal case. 

In view, therefore, of the flexibility of the term, and bear- 
ing in mind that a penal statute is to be strictly construed 
against the imputation of criminality to an act which is 
not malum in se, I think it is required that we seek carefully 
from authorized sources the probable intent of Congress. 
In connection therewith your letter indicates particular 
concern as to Great Britain and other countries which have 
made so-called token payments, and as to the Soviet Govern- 
ment which has not yet, as you informed me, recognized as 
binding upon it the obligations incurred by prior govern- 


508 Loans to Defaulting Foreign Governments 


ments in Russia. I shall, therefore, indicate to the extent 
that I properly can, my views in these instances. 

On November 7, 1933, the President issued the following 
statement: 

“For some weeks representatives of the British Govern- 
ment have been conferring with representatives of this 
government on the subject of the British debt to this country 
growing out of the World War. * * * 

“It has, therefore, been concluded to adjourn the dis- 
cussions until certain factors in the world situation—com- 
mercial and monetary—become more clarified. In the mean- 
time, I have as Executive noted the representations of the 
British Government. I am also assured by that Government 
that it continues to acknowledge the debt without, of course, 
prejudicing its right again to present the matter of its 
readjustment, and that on December 15, 1933, it will give 
tangible expression of this acknowledgement by the pay- 
ment of seven and one half million dollars in United States 
currency. 

“In view of these representations, of the payment and of 
the impossibility, at this time, of passing finally and justly 
upon the request for a readjustment of the debt, I have no 
personal hesitation in saying that J shall not regard the 
British Government as in default.” 

On the same day the Chancellor of the Exchequer ad- 
dressed the House of Commons to the same effect, concluding 
with the President’s statement that he would not regard the 
British Government as in default. 

A statement of similar import has been made by the 
President in June, 1933, shortly before certain installments 
upon the debts were due. It is unnecessary to repeat here 
the statement then made or to treat further of later state- 
ments by the President and their acceptance in good faith, 
except to say that Great Britain and certain other countries 
made partial payments on installments due in June, 1933, 
and in December, 1933, with the expectation and belief that 
they would thereby avoid a default. 

In his annual message to Congress delivered at a joint 
meeting of the two Houses on January 3, 1934, the President 
stated : 
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“T expect to report to you later in regard to debts owed 
the Government and people of this country by the govern- 
ments and peoples of other countries. Several nations, 
acknowledging the debt, have paid in small part; other 
nations have failed to pay. One nation—Finland—has paid 
the installments due this country in full.” (Cong. Rec., vol. 
78, p. 6.) 

It does not appear, however, that any further report in 
regard to these debts was transmitted to Congress prior to 
the enactment of the statute. 

I find no record of the expression of any views in the 
Senate upon the meaning of the word “ default ” when the 
bill was under consideration, but the matter was considered 
in the House, as indicated by the following excerpts from 
the Congressional Record. | 

“Mr. Banxueap. Under this bill, what would be the 
status of governments like England, that made a so-called 
‘token payment,’ but has defaulted in the main? 

“Mr. McoReyno.tps. The President of the United States, 
as I understand it, has held that they are not in default.” 
(Cong. Rec. Vol. 78, p. 6049.) 

“ Mr. Brirren. Does the gentleman agree with the gentle- 
man from New York (Mr. Fish) that those governments 
which have made a small token payment will not be held 
in default by our Government? 

“Mr. Jounson of Texas. I am not so sure about that.” 
(Cong. Rec. Vol. 78, p. 6051.) 


* * * * *% 


“Mr. Jounson of Texas. Yes; the language is broad and 
comprehensive, but the question of what constitutes a de- 
fault is one that will have to be determined by the terms 
of the original contracts supplemented by any subsequent 
agreements that may have been lawfully made.” (Cong. 
Rec. Vol. 78, p. 6052.) 

“Mr. Kiors. Since that time we have beheld the spec- 
tacle of all these debtor countries, save one, either actually 
defaulting in the payments of the installments. as they be- 
come due or making a so-called ‘ token payment’ in order to 
avoid the ugly word ‘default.’” (Cong. Rec. Vol. 78, p. 
6054.) 

84967 °—-36—-vol. 37 -——-38 
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“ Mr. Brrrren. Mr. Speaker, I am going to vote for this 
bill because I have, to my own satisfaction at least, concluded 
that any nation of Europe in default of any portion of its 
indebtedness, interest or principal, to us is included in the 
intention of the bill. | 

“T realize that in the following statement I am disagree- 
ing wtih the chairman of the committee and probably with 
the ranking Member on this side, but on page 2, in speaking 
about the indebtedness it says, ‘ While such government is in 
default in payment of its obligation or any part thereof.’ 
I fail to see why England with a surplus this year of $160,- 
000,000 in her treasury, or France, with countless millions 
of gold in her treasury, more gold in her treasury per capita 
than we have, and governments of that type should be 
excluded from the provisions of this bill, and France is not, 
I realize, just because they made some insignificant token 
payments on account of their vast obligation to us. 

“Tf the State Department were to exclude those nations 
from the provisions of this bill then Czechoslovakia, Great 
Britain, Greece, Italy, Latvia, Lithuania, and Rumania 
would be excluded because they have all made some small 


payment. 
ad *« * a * * 


“ My contention is that the State Department should not 
act that way, nor has it the authority to presume that be- 
cause an infinitesimal payment has been made on an indebt- 
edness of billions it takes that nation out of one class and 
puts it into a preferred class.” (Cong. Rec. Vol. 78, pp. 
6054-6055. ) 

Mr. McReynolds was in charge of the bill during its con- 
sideration by the House and, therefore, under the rules ap- 
plied by the courts in considering such proceedings, his 
apparent view that Great Britain and other countries simi- 
larly situated were not to be deemed in default, is entitled 
to especial weight. 

Moreover, the President, by signing the bill, participated 
equally with the Houses of Congress and his view as to 
the meaning of words employed in it is of great significance. 
I cannot assume that he believed Great Britain to be in de- 
fault, within the meaning of the word as used in the bill, 
in view of his express statements on the subject; and from 
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such information as I now have before me it would appear 
that Czechoslovakia, Italy, Latvia and Lithuania fall in 
the same category with Great Britain. I conclude, there- 
fore, that these five countries are not, at the present time, 
in default under the terms of the Act in question. 

Beyond this a specific answer as to what governments, 
political subdivisions, organizations or associations are in 
default on their obligations to the United States would seem 
to require a survey of data not immediately available to this 
office, but in general it may be said, in the words of the 
statute, that a “foreign government, political subdivision, 
organization or association is in default” if it has failed 
“in the payment of its obligations, or any part thereof, to 
the government of the United States,” according to its 
promise or undertaking to pay a fixed amount at a definite 
time, unless such default has been postponed or waived in 
some competent manner or by a transaction having that 
effect in law or good morals. Should any authoritative 
statement, in harmony with this opinion, be issued in the 
form of an administrative declaration that named countries 
are or are not in default, I should be inclined to follow it 
in so far as the Department of Justice is charged with the 
responsibility of instituting prosecutions in cases of vio- 
lation, thereby removing misapprehension and uncertainty 
to those who desire to avoid conflict with the statutory 
interdiction; and should the question come before the courts 
it is reasonable to believe that they would honor any such 
administrative determination. 

With regard to the status, under the Act, of a political 
subdivision of a defaulting country when the subdivision 
itself is not in default, attention is called to the fact that 
while explaining the bill in the House of Representatives, 
Mr. McReynolds stated that in such a case the political sub- 
division, such as a city in a defaulting country, would not 
come within the inhibitions of the bill if the city itself were 
not in default (Cong. Rec. Vol. 78, p. 6057). I approve 
this view, not only because of the presumption arising from 
Mr. McReynolds’ explanation, but because a reasonable in- 
terpretation of the statute itself supports the conclusion that 
the default of a foreign government would not be imputed 
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to a political subdivision thereof, e. g., a municipality, so as 
to prohibit the purchase or sale of bonds or securities of the 
latter, if the municipality is not itself in default. 

It has also been asked whether or not Canada, a member 
of the commonwealth of nations which compose the British 
Empire, is to be regarded as a political subdivision of Great 
Britain. The question should properly be answered in the 
negative, and this conclusion was suggested in Congress 
(Cong. Rec. Vol. 78, p. 6052), but it appears to be immaterial 
in view of my conclusion above stated concerning the inten- 
tion of Congress as applied to the obligations of political 
subdivisions. Canada, I believe, is not in default. 

“(2) To what types of transactions does the Act apply? ” 

The Committee Reports (S. Rept. 20 and House Rept. 
974, 73d Cong.) recite that the bill was introduced following 
an investigation by the Senate Committee on Finance and 
the revelation therein that “billions of dollars of securities 
* * * offered for sale to the American people ” were over- 
due and unpaid; that some of these “foreign bonds and 
obligations * * * were sold by the American financiers 
to make outrageously high profits”; and stated a purpose 
“to prevent a recurrence of the practices which were shown 
by the investigation to be little less than a fraud upon the 
American people * * * to curb the rapacity of those 
engaged in the sale of foreign obligations * * *.” 

This, I think, is indicative of a purpose to deal with such 
“bonds ” and “ securities ” and with “ other obligations ” of 
like nature, observing the rule of e7usdem generis—that is, 
obligations such as those which had been sold to the Ameri- 
can public to raise money for the use of the foreign govern- 
ments issuing them—not contemplating foreign currency, 
postal money orders, drafts, checks and other ordinary aids 
to banking and commercial transactions, which are “ obli- 
gations ” in a broad sense but not in the sense intended. It 
was obviously not the purpose of the Congress to discontinue 
‘all commercial relations with the defaulting countries. 

“(3) What constitutes a renewal of an existing credit?” 

Your Legal Adviser has concluded, in the memorandum 
transmitted with your letter of April 23d, that: 

“Tt would seem that any instruments which would be 
issued for the purpose of replacing the evidence of any exist- 
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ing indebtedness would constitute a renewal or an adjust- 
ment of an existing indebtedness. If new bonds were issued 
to replace old ones, it would seem that such a transaction 
would be permissable. Any instrument given in satisfac- 
tion or extension of an existing indebtedness would, it is 
believed, come within this exception.” 

In general, I approve this statement, but obviously it will 
be a question of fact in each case whether or not what is done 
amounts in good faith to the mere “renewal * * * of 
existing indebtedness.” 

(4) Does the Act apply to acceptance or time drafts?” 

This question appears to be sufficiently answered by the 
comments under Question No. 2, supra. It appears proper 
to add, however, that such transactions must be conducted in 
good faith, in order to be within the law, and not as mere 
subterfuges to circumvent its purpose. 

“(5) Is the present Soviet Government, as the successor 
to prior governments of Russia, to be regarded as in default, 
in view of the the fact that no payment has been made on 
the bonds issued to the Government of the United States 
by the Provisional Government, on account of loans made 
to that Government by the United States during the period 
of the war, the Provisional Government having been the 
immediate predecessor of the Soviet Government?” 

The proceedings in the House of Representatives indicate 
acceptance of the view that our Government regards the 
Soviet Government as responsible for the obligations in- 
curred by prior Russian governments. (Cong. Rec. Vol. 
78, p. 6049.) The position of our Government in this respect. 
accords with accepted principles of international law, as 
illustrated by the following authorities: 

Moore, Int. Law Digest, v. 1, sec. 96, quoting Secretary 
of State Adams (August 10, 1818) : 

“No principle of international law can be more clearly 
established than this: That the rights and the obligations 
of a nation in regard to other States are independent of its 
internal revolutions of government. It extends even to the 
case of conquest. The conqueror who reduces a nation to his 
subjection receives it subject to all its engagements and 
duties toward others, the fulfillment of which then becomes 
his own duty.” 
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Halleck, Int. Law (8d ed.) v. 1, p. 90: 

“Public debts, whether due to or from the revolutionized 
State, are neither cancelled nor affected by any change in 
the constitution or internal government of a State.” 

The same rule is stated, in substance, in Kent’s Com- 
mentaries (12th ed.) v. 1, p. 26, and in an opinion of 
Attorney General Griggs, 22 Op. 583, 584. In connection 
with, and in support of, these statements the authors cite 
1 Wharf. Int. Law Dig., sec. 5; Hall, Int. Law (4th ed.), 
pp. 104, 105; Rivier, Principes due Droit des Gens, I, pp. 
70-72; United States v. MacRae, L. Rk. 8 Eq. 69; Vattel, 
Droit des Gens, liv II, ch. XII, §§ 188-197; Grotius, De 
Jur. Bel., lib II, cap. IX § 8. 

This view, in fact, was stated in Congress (Cong. Rec. 
Vol. 78, p. 6048) to have suggested the insertion of the pro- 
vision in Section 2 of the statute excluding from its opera- 
tion public corporations controlled by the United States, 
which are permitted to engage in the transactions prohibited 
to individuals and private corporations, if administratively 
determined to be desirable. I, therefore, regard the Soviet 
Government as in default, within the contemplation of the 
statute. 

“(6) However the last question may be answered, can the 
Soviet Government be considered in default to the Govern- 
ment of the United States pending negotiations that are 
being had with a view to arriving at the amount of the in- 
debtedness due from the Soviet Government to the Govern- 
ment of the United States? ” 

Bearing in mind what I have just stated in response to 
your fifth question, I am aware of no principle of law under 
which a previously existing default is waived or overcome 
because of the mere pendency of negotiations “ with a view 
to arriving at the amount of the indebtedness due,” assum- 
ing that there is any uncertainty in this regard, although, of 
course, the matter might be affected by the outcome of any 
such negotiations. 

“(7) Would the issue and sale in the United States of 
‘scrip’ or funding bonds in part payment of outstanding 
obligations be in violation of the Act?” 

This question appears to present only a detail of the mat- 
ter treated generally under Question No. 3, and the same 
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answer is applicable. In other words, such “scrip” or 
“funding bonds” are authorized if issued in the bona fide 
“ renewal or adjustment of existing indebtedness.” 

It is made unlawful, as I have said, “to purchase or sell 
the bonds, securities, or other (similar) obligations of any 
foreign government * * * issued after the passage of 
this Act, or to make any loan to such foreign government 
* * * except a renewal or adjustment of existing indebt- 
edness.” The word “ renewal” needs no definition by me— 
it is frequently used and commonly understood in banking, 
business and commercial transactions—and the word “ ad- 
Justment,” relating to accounts or claims, has been used in 
our statutes since the formation of the Government. (See 
the Act of September 2, 1789, 1 Stat. 65, and the Act of 
March 3, 1817, 3 Stat. 366). It 1s used, I think, in the sense 
of compromising or determining how much is to be paid, 
when and where, upon what terms and the like. Thus an 
adjustment of an existing indebtedness within the meaning 
of the Act is any lawful arrangement entered into in good 
faith between the debtor and the creditor which compromises 
or determines the amount to be paid by the debtor to the 
creditor and it may include other details of composition or 
settlement. _ 

Respectfully, 
HOMER CUMMINGS. 


To the SECRETARY OF STATE. 





PROHIBITING DISMISSAL OF EMPLOYEES FOR REPORTING 
VIOLATIONS OF CODES OF FAIR COMPETITION 


The President has authority under section 10 (a) of the National 
Industrial Recovery Act to prescribe a regulation prohibiting 
employers from dismissing employees for making a complaint or 
giving evidence with respect to alleged violations of codes of fair 
competition. (See Executive Order No. 6711 of May 15, 1934.) 


DEPARTMENT OF JUSTICE, 
May 9, 1934. 
Sir: I refer to a proposed Executive order submitted for 
my consideration at your direction by your Assistant Secre- 
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tary Mr. M. H. McIntyre under date of May 1, 1934. As 
submitted to me the proposed order reads: 

“By virtue of the authority vested in me by Title I of 
the National Industrial Recovery Act and in order to effec- 
tuate the purposes of said Title, I hereby ‘prescribe the fol- 
lowing regulation: | 

“No employer shall dismiss any employee. for making a — 
complaint or giving evidence with respect to an alleged 
violation of any approved Code of Fair Competition. 

“Any person who violates the foregoing regulation may 
be punished, as provided in section 10 (a) of the National 
Industrial Recovery Act, by a fine not to exceed five hundred 
dollars ($500) or imprisonment not to exceed six months, 
or both.” 

Section 10 (a) of the National Industrial Recovery Act 
authorizes the President “to prescribe such rules and regu- 
lations as may be necessary to carry out the purposes of ” 
Title I of the Act, and provides that any violation of any 
such rule or regulation shall be punishable by a fine of not 
to exceed $500, or imprisonment of not to exceed six months, 
or both (48 Stat. 200). 

The provisions of Title I and the history of the Act show 
the paramount importance of the Code provisions appli-— 
cable to employees. Ordinarily only the employees will 
know about their employer’s violation of these provisions. 
Obviously, the labor provisions in Codes cannot be ade- 
quately enforced unless employees report violations of these 
provisions to the proper authorities. They will not be likely 
to report such violations, however, as long as the employer 
retains the right to dismiss because of having filed a com- 
plaint against him. The proposed Executive order frees 
the workers from this form of restraint and directly tends 
to aid in the enforcement of Codes. It is my opinion, there- 
fore, that the rule or regulation embodied in the proposed 
order is within the authority conferred upon the President 
by Section 10 (a). | 

I enclose a revised draft of the order. In the form sub- 
mitted to me, the order, as you will observe, makes it un- 
lawful to “dismiss” an employee for the reasons therein 
stated. The revision makes it unlawful to “ dismiss or de- 
mote ” any employee for these reasons. If the principle of 
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the proposed order is sound, there seems to be no reason 
why the prohibition should be limited to dismissals. The 
Department has communicated with the National Recovery 
Administration as to this proposed change, and has been 
,advised by Mr. Franklin Pollock of their legal staff, that 
the Administrator for Industrial Recovery approves this 
change, but that, if it is made, he would like to see the order 
again before it 1s signed by the President. 

The last paragraph of the revision of the order, referring 
to the penalty prescribed in Section 10 (a), has been changed 
so as to correspond with the last paragraph of Executive 
Order No. 6590-B of February 8, 1934, which was approved 
by the Attorney General in his letter to the President of 
February 2, 1934. 

Mr. MclIntyre’s letter contains the following postscript: 
“N.R.A. informs us similar order has been issued for 
Labor.” 

I am unable to find any basis for this statement. Neither 
the Solicitor of the Labor Department nor the General Coun- 
sel of the National Labor Board knows of any such order. 

The revised draft of the proposed order has my approval 
as to form and legality. 


Respectfully, HOMER CUMMINGS. 


To the PREsIpENT. 





DISSOLUTION AND LIQUIDATION OF THE UNITED STATES 
SPRUCE PRODUCTION CORPORATION 


Although Executive Order No. 2862 of May 20, 1918, provided that 
the Director of Aircraft Production should perform the duties of 
his office under the direction of the Secretary of War, subchapter 
XVI of the Act of July 9, 1918 (40 Stat. 888), makes the Director of 
Aircraft Production the sole representative of the United States 
in the dissolution and liquidation of the United States Spruce 
Production Corporation, and the statute imposes no duty or respon- 
sibility in connection therewith upon the Secretary of War. 


DEPARTMENT OF J USTICE, 
May 11, 1934. 
Sir: I have ‘the honor to respond to your decent of May 
8, 1934, for my opinion upon the following questions: 
“(1) What control, if any, does the Secretary of War 
have over the actions of the Director of Aircraft Produc- 
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tion in so far as these actions have to do with the United 
States Spruce Production Corporation ? 

“(2) Is the operation of the United States Spruce Pro- 
duction Corporation free from all control of the Secretary 
of War and is the conduct of its affairs, in so far as the 
interest of the United States is concerned, entrusted solely 
to the Director of Aircraft Production ? 

“(3) Has the Secretary of War any responsibility of any 
nature in the winding up of the affairs of the United States 
Spruce Production Corporation and in the disposition of its 
properties? ” 

It appears that on May 20, 1918, the President by an 
Executive Order (No. 2862) issued under the authority of 
an Act of that date (ch. 78, 40 Stat. 556), created in the 
War Department the Bureau of Aircraft Production with 
an executive officer at its head designated as the Director 
of Aircraft Production, who performed the duties of his 
office under the direction of the Secretary of War. 

Subsequently, the Director of Aircraft Production, under 
and in accordance with the provisions of subchapter XVI 
of the Act of July 9, 1918 (ch. 148, 40 Stat. 845, 888) caused 
the United States Spruce Production Corporation to be in- 
corporated under the laws of the State of Washington. The 
corporation is now in the process of dissolution and liquida- 
tion under the laws of the State of Washington in the 
Superior Court of that State for Clark County. 

The dissolution and liquidation of this corporation, so far 
as the interest of the United States is concerned, is being 
accomplished by the Director of Aircraft Production under 
the supervision of the Secretary of War. The Director of 
Aircraft Production has requested the Secretary to modify 
this policy so as to permit him to proceed to wind up the 
affairs of the corporation without direction from the Secre- 
tary of War, and he points out that in two opinions of the 
Judge Advocate General, of March 28, 1924 and June 17, 
1924, concurred in by the present Judge Advocate General 
in a memorandum to the Assistant Secretary of War of 
April 16, 1934, it was held that by the act of July 9, 1918, 
supra, under the authority of which this corporation was 
organized, the Director of Aircraft Production 1s made the 
sole representative of the United States in the dissolution 
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and liquidation of the corporation and the statute imposes 
no duty or responsibility in connection therewith, upon the 
Secretary of War. 

Subchapter XVI of the Act of July 9, 1918, supra, 
provides: 

“AIRCRAFT PropucTION CorporaATION: That the Director 
of Aircraft Production may, whenever in his judgment it 
will facilitate and expedite the production of aircraft, air- 
craft equipment, or materials therefor, for the United States 
and Governments allied with it in the prosecution of the 
present war, form under the laws of the District of Columbia 
or under the laws of any State one or more corporations for 
the purchase, production, manufacture, and sale of aircraft, 
aircraft equipment, or materials therefor, and to build, own, 
and operate railroads in connection therewith. The total 
capital stock of the corporation or corporations so formed, 
together with any bonds, notes, debentures, or other securi- 
ties issued by them, shall not at any one time exceed 
$100,000,000. 

“Src. 2. That the Director of Aircraft Production may, 
for and on behalf of the United States, subscribe, purchase, 
and vote not less than a majority of the voting capital stock 
of any such corporation, and may purchase for and on behalf 
of the United States all or any part of the preferred non- 
voting stock, bonds, notes, debentures, or other securities 
issued by such corporations, and do all things necessary to 
protect the interest of the United States and to carry out the 
purpose of this chapter; and, with the approval of the Sec- 
retary of War, may sell any or all of the stock, bonds, notes, 
debentures, or other securities of the United States in such 
corporation: Provided, That at no time shall the United 
States be a minority holder of voting stock therein. Any 
sums heretofore or hereafter appropriated for the purchase 
or procurement of aircraft, aircraft equipment, or materials 
therefor, for the Army shall be available for the purchase 
of the capital stock of such corporation or corporations or 
their bonds, notes, debentures, or other securities. 

“ Sec. 3. That within one year from the signing of a treaty 
of peace with the Imperial German Government the Direc- 
tor of Aircraft Production shall, on behalf of the United 
States as a stockholder, institute such proceedings as are 
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necessary to dissolve such corporation or corporations under 
the laws of the District of Columbia, or the State or States 
under which such corporation or corporations are organ- 
ized. Upon the dissolution of the corporation or corpora- 
tions the same shall be liquidated and the assets distributed 
in accordance with the laws of the District of Columbia 
or the State or States under which such corporation or 
corporations are organized. 

“Sec. 4. That the Secretary of War is hereby authorized 
to assign for duty, under the direction of the Director of 
Aircraft Production, any enlisted men or commissioned of- 
ficers, from time to time, in the military organization as he 
shall deem necessary or desirable to carry on the work of 
such corporation or corporations: Provided, That nothing 
in this chapter shall prevent such corporation or corpora- 
tions from employing civilians in the manner customary in 
the conduct of ordinary business under corporate organiza- 
tion. 

“Sec. 5. That the Secretary of War, acting through the 
Director of Aircraft Production, is authorized to transfer, 
by appropriate instruments, to any such corporation as may 
be found under this chapter, any interest of the United 
States in any existing contracts for aircraft, aircraft equip- 
ment, or materials therefor, and the title to any lands, plants, 
railroads, or equipment used in or in connection with the 
production of aircraft, aircraft equipment, or materials 
therefor, on such terms as the Secretary of War, acting 
through the Director of Aircraft Production, shall deem 
fit.” | 
This statute expressly confers certain authority upon the 
Secretary of War. Section 5 authorizes him, acting through 
the Director of Aircraft Production, to transfer by appro- 
priate instruments to any corporation established under the 
statute, any interest of the United States in any existing 
contracts for aircraft, aircraft equipment, or materials 
therefor, and the title to any lands or other property used 
in connection with the production of aircraft, etc., on such 
terms as the Secretary of War, acting through the Director 
of Aircraft Production, shall deem fit. It appears that the 
title to the property transferred to the corporation by the 
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Secretary of War under the authority of this section has 
long since passed to the corporation. 

By section 2 it is provided that the Director of Aircraft 
Production, with the approval of the Secretary of War, 
may sell any or all of the stock, bonds, notes, debentures or 
other securities of the United States in any such corpora- 
tion provided that the United States shall never become a 
minority holder of the voting stock therein. The authority 
conferred upon the Secretary of War by this section has no 
bearing on the question under consideration, for the reason 
that it concerns the sale of property of the United States 
and not property of the corporation as such. 

Section 4 authorizes the Secretary of War to assign for 
duty, under the direction of the Director of Aircraft Pro- 
duction, such enlisted personnel or commissioned officers “ as 
he shall deem necessary or desirable to carry on the work of 
such corporation or corporations.” Standing alone, this pro- 
vision might be construed as implying authority in the 
Secretary of War to exercise some administrative supervi- 
sion over the corporation, but other sections of the statute 
negative any such construction. 

By section 1 the formation of corporations is left to the 
discretion of the Director of Aircraft Production. Section 
2 authorizes the Director, for and on behalf of the United 
States, to subscribe, purchase, and vote not less than a ma- 
jority of the voting capital stock of any such corporation, 
to purchase all or any part of the preferred nonvoting stock, 
bonds, notes, debentures or other securities issued by such 
corporations, and to “do all things necessary to protect the 
interest of the United States and to carry out the purpose 
of this chapter.” Section 3 requires the Director to insti- 
tute, on behalf of the United States, as a stockholder within 
one year from the signing of a treaty of peace with Ger- 
many, “such proceedings as may be necessary to dissolve 
such corporation or corporations under the laws of the Dis- 
trict of Columbia, or the State or States under which such 
corporation or corporations are organized.” This section 
further provides that upon the dissolution of any such cor- 
poration it shall be liquidated and the assets distributed in 
accordance with the laws of the jurisdiction under which 
it is organized. | 
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The statute clearly confers upon the Director of Aircraft 
Production authority to organize, operate, and institute pro- 
ceedings to dissolve, corporations authorized under the stat- 
ute. In view of this fact, and since it is well settled that 
where the Congress expressly vests in an officer of the Gov- 
ernment authority to do certain things, the exercise of his 
discretion in such matters is not subject to the supervision or 
control of his superior or any other officer of the Govern- 
ment (Burnap v. United States, 252 U.S. 512; Kendall v. 
Umted States, 12 Peters 524, 609; 6 Op. 326, 341), the con- 
clusion is inevitable that if the Congress had intended to 
require the Director of Aircraft Production to exercise the 
authority vested in him by this statute under the direction 
of the Secretary of War, it would have used more appro- 
priate language to express such intention. 

It is my opinion, therefore, that although Executive 
Order No. 2862 of May 20, 1918, provided that the Director 
of Aircraft Production should perform the duties of his 
office under the direction of the Secretary of War, subchap- 
ter XVI of the Act of July 9, 1918, supra, makes the Director 
of Aircraft Production the sole representative of the United 
States in the dissolution and liquidation of the United 
States Spruce Production Corporation, and the statute im- 
poses no duty or responsibility in connection therewith upon 
the Secretary of War. 

The questions submitted by you are answered accordingly. 

Respectfully, 
HOMER CUMMINGS. 


To the SrecrETARY OF War. 





AUTHORITY TO ACCEPT HIGHEST BID FOR CARRYING 
THE MAILS IN ALASKA 


The Postmaster General is authorized to reject the three lower bids 
for carrying the mails by boat in Alaska and to accept the higher bid, 
where the motor boats proposed to be used by the three lower 
bidders are deemed to be unsuitable for the particular service and the 
steamboat proposed to be used by the higher bidder is deemed to be 
suitable for the service and far superior in every respect to any of the 
others offered. 


The Postmaster General '  -§23 


DEPARTMENT OF JUSTICE, 
May 18, 1934. 

Sm: I have the honor to comply with your request of 
April 25, as amended by your letter of May 9, for my 
opinion concerning your authority to reject three lower bids 
and accept a higher one for carrying the mail by boat over 
prescribed routes in Alaska. 

Section 3949 R. S., as amended by the Act of May 18, 1916, 
c. 126, 39 Stat. 159, 161 (U.S.C., Title 39, Sec. 429), fgiies 
as follows: 

“All contracts for carrying the watt shall be in the name 
of the United States and shall be awarded to the lowest 
bidder tendering sufficient guaranties for faithful perform- 
ance in accordance with the terms of the advertisement: 
Provided, however, That such contracts require due celerity, 
certainty, and security in the performance of the service, 
but the Postmaster General shall not be bound to consider 
the bid of any person who has willfully or negligently failed 
to perform a former contract.” 

The original advertisement specified the use of a steam- 
boat. Four proposals were submitted, the three lower ones, 
however, contemplating the use of boats propelled by power 
other than steam; and it was, therefore, decided to reject 
all bids and readvertise in order to afford bidders with non- 
steam type vessels an opportunity to have their proposals 
examined, unaffected by the question of compliance or non- 
compliance with the terms of the advertisement. 

The second advertisement invited— 

“Sealed proposals * * * for carrying the United 
States mails * * * in safe and suitable steamboats or 
other power boats * * * the contractor to furnish and 
use in the service a safe and seaworthy steamboat or other 
power boat of United States Registry, suitable and of suffi- 
cient size to properly navigate the waters traversed by this 
route, of a type satisfactory to the Postmaster General, and 
to furnish suitable facilities for postal clerk service, includ- 
ing a room with not less than 120 square feet of floor space, 
properly fitted up for the assorting and safe keeping of the 
mails, with a separate sleeping apartment with adequate 
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sanitary, heating and lighting arrangements for exclusive 
use of postal clerk, and to furnish first-class board to postal 
clerk. * * *,” 

In response thereto four proposals were received, calling 
for annual compensation of $38,975, $39,845, $47,652 and 
$63,800, respectively. | | 

The highest bidder, San Juan Fishing and Packing Com- 
pany, which alone proposes to use a steamboat, is the present 
contractor and has operated the route satisfactorily for the 
past twelve years. Its vessel has been found, after actual in- 
spection and upon consideration of all pertinent factors, to 
be “far superior in every respect” to any of the others 
offered. Previously to the operation of the route by the 
present contractor attempts were made to perform the serv- 
ice by smaller vessels but with unsatisfactory results, neces- 
sitating cancellation of a contract. 

Officers of the Post Office Department and of the Steam- 
boat Inspection Service of the Department of Commerce 
report that the vessels proposed to be used by the three lower 
bidders are entirely unsuitable for the following reasons, 
stated in a report of the Steamboat Inspection Service trans- 
mitted to you by the Assistant Secretary of Commerce under 
date of April 7, 1934: 

“The Alaska Coast, particularly that part traversed by 
the mail boat from Seward southwestward along the Alaska 
Peninsula and the Aleutian Islands, a distance of about 1400 
miles, is rocky, precipitous, and. sparsely settled. Much 
rain, fog and snow is experienced; very strong, uncertain 
currents prevail and heavy gales are of frequent occurrence, 
although most of the coast is ice free. * * * 

“On this route small craft can and do occasionally navi- 
gate (seldom during the winter months), but they do not 
maintain a regular schedule such as a mail boat should fur- 
nish. Due to lack of heat and power they are compelled to 
dodge in and out of sheltered coves, anchor frequently and 
pursue their course when more favorable weather pre- 
vails.5 * * * 

“ Because of cold weather and stormy conditions a greater 
part of the year, steam is the preferred propelling power on 
this route, and I feel that a steam vessel is most reliable. 
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A vessel with a minimum length of 130 feet, a normal speed 
of about ten knots, with good stability, is the ideal craft. 
A normal speed of ten knots will provide ample power to 
enable a vessel to navigate safely during the heavy gales 
that frequent this Coast. | 

“The heating problem is of much consequence here and 
such equipment is important for the welfare of passengers 
and crew. Vessels sometimes become iced up, ice accumu- 
lates on boats, deck and houses, which tends to make the 
vessel top heavy and renders the question of stability a 
matter of prime importance.” 

The report sets forth in detail the various phases of un- 
suitability of the three non-steam type vessels. Without 
going into unnecessary detail and without intending to sug- 
gest that each of the three vessels has all the defects indi- 
cated, or has them in the same degree, the specific items of 
unsuitability may be stated as follows: insufficient power 
and stability; inadequate life-saving and fire-fighting equip- 
ment; poor heating, ventilation and sanitary facilities; lack 
of proper accommodations for mail and postal employees. 

Each of the three lower bidders has offered to make certain 
changes and additions which, however, after careful exami- 
nation of submitted plans and specifications, will not over- 
come the objections as to suitability, in the opinion of 
officers of the Post Office Department and of the Steamboat 
Inspection Service. You state your conclusion “that the 
steamboat is the only seaworthy vessel offered under this 
advertisement and that the motor vessels offered by the 
three lower bidders are not safe on this particular route.” 
I accept these as findings of fact within your province to 
make. 

The statute provides that the contract “shall be awarded 
to the lowest bidder tendering sufficient guaranties for 
faithful performance in accordance with the terms of the 
advertisement;” and I am informed that each bidder has 
undertaken literally to perform in accordance with the ad- 
vertised terms, with apparently acceptable sureties, the un- 
dertakings not specifying vessels or types of vessels. It is, 
however, an indubitable fact that each bidder intended this 
broad undertaking to be qualified by, or at least read in 
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connection with, the tender at the same time of the boat 
which he intended to use and considered to come within the 
advertised terms. 

To accept a bid under such circumstances, knowing that 
you would not approve the tendered vessel, would amount 
merely to the taking on of a lawsuit—and this necessarily 
is not contemplated by the statute. As stated by Acting 
Attorney General Seymour (33 Op. 453), “the theory of 
the bidding * * * is that the Government should have 
all the benefits incident to competition ’—not that the con- 
tract must be awarded blindly to the lowest bidder, perhaps 
irresponsible. 

Considering Section 3949 R.S. prior to the 1916 amend- 
ment, Attorney General Brewster stated (17 Op. 293, 294)— 

“These provisions are not meant to limit the discretion 
of the Postmaster-General, with which he is invested as 
above, any further than to forbid his entertaining a bid 
where they are not complied with. If they have been con- 
formed to in point of form, but the Postmaster-General is 
satisfied from other sources of information that the bond 
is worthless, I am of opinion that he may and should treat 
the bid as though the bond had not accompanied it.” 

It is therefore my opinion that you are authorized to 
reject the three lower bids and accept that of the San Juan 
Fishing and Packing Company. 

Respectfully, 
HOMER CUMMINGS. 

To the PostmAsTER GENERAL. 





ACCEPTANCE BY AMERICAN BONDHOLDERS OF SCRIP 
OR FUNDING BONDS ISSUED BY GERMAN GOVERN- 
MENT 


The acceptance by American bondholders of scrip or funding bonds 
issued by the German Government or the Conversion Office for 
German Foreign Debts in liquidation of interest coupons on bonds 
of German States, municipalities, and corporations, is not forbidden 
by the Act of April 13, 1984, prohibiting financial transactions with 
any foreign government in default on its obligations to the United 
States (48 Stat. 574). 


Lhe Secretary of State 527 


DEPARTMENT OF J USTICE, 
May 18, 1934. 

Sm: I have the honor to refer to your letters of May 8 
and May 17, requesting my opinion whether acceptance by 
American bondholders of “scrip or funding bonds, not 
issued by the debtor (the German state, municipality, or 
corporation), but by the German Government or the con- 
version office (a subsidiary of the Reichsbank),” is permis- 
sible under the interpretation of the Johnson Act in my 
opinion to you of May 5,1934. (87 Op. 505.) The situation 
is more precisely indicated by the following excerpt from the 
opinion of your Legal Adviser: 

“ The bonds, the interest coupons of which are to be liqui- 
dated, are those of German States, Municipalities, and 
Corporations. The German Government controls all for- 
elgn exchange in Germany. Suflicient exchange to enable 
the obligors to meet the interest payments on their bonds is 
said not to be available. The plan, therefore, contemplates 
payment of the interest by the obligors to the German Gov- 
ernment and the issue in turn by the Government of its 
obligations, scrip or bonds, in satisfaction, in part at least, 
of the coupons. 
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“Tt will be seen from the foregoing that the German 
Government has by law prohibited the German obligors on 
these bonds from making payment to the bondholders; has 
required those obligors to pay the money over to an agency 
of the German Government, and has discharged the debtors 
from further obligation toward the creditors. There is, in 
effect, a sequestration by the German Government of prop- 
erty or property rights of the foreign creditors for which 
the German Government is liable under international law.” 

Other documents submitted by you make it plain that 
these bonds had been issued prior to the passage of the 
Johnson Act and it, in terms, applies only to bonds issued 
after its passage. It also appears that the German statute 
providing for the stated method of settlement was enacted 
June 9, 19383, effective July 1, 1933. If it had the effect of 
substituting the lability of the German Government, either 
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wholly or pro tanto, for the liability of the obligors the 
change was effected before the passage of the Johnson Act. 
Upon this view there would be no question of the lawfulness 
of the transaction as a “renewal or adjustment of existing 
indebtedness ” of the German Government, as indicated in 
my opinion of May 5. 

It is, however, unnecessary for me to determine whether 
the German law did effect a substitution of the liability of 
the German Government for that of the original obligors; 
it did at least provide a means of settlement which, while 
compulsory upon the German obligors, is nevertheless op- 
tional so far as the obligees in this country are concerned 
and, therefore, if accepted by them, constitutes a renewal or 
adjustment of existing indebtedness. 

It follows from these considerations that the acceptance 
by American bondholders of scrip or funding bonds, under 
the circumstances hereinbefore set forth, is not forbidden 
by the Act of April 18, 1934. 

Respectfully, 
HOMER CUMMINGS. 


To the Secretary OF STATE. 





PARDONING POWER OF THE GOVERNOR OF ALASKA 


The Governor of Alaska is without authority to grant a pardon to one 
Ralph Bontrager who was convicted of an offense against an Act of 
Congress applicable to the Territory of Alaska. 


DEPARTMENT OF JUSTICE, 
May 22, 1934. 

Sir: I have your letter of May 16, requesting my opinion © 
whether the Governor of Alaska is authorized to grant 
pardons for “ offenses against the laws of Alaska,” the ques- 
tion having arisen in connection with an application to the 
Governor for a pardon in the case of Ralph Bontrager. 

The matter was referred to you by the Governor, together 
with a brief prepared by private counsel in which it is con- 
cluded, among other things, that the President of the United 
States is without power to grant pardons for offenses against 
the laws of Alaska, as distinguished from offenses against 
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the laws of the United States, and that the Governor has 
such power. 

Mr. Bontrager was convicted of an assault and battery 
“contrary to the form of the statutes in such cases made 
and provided and against the peace and dignity of the 
United States of America.” The specific statutory provision 
which he violated is Section 25 of the Act of Congress of 
March 3, 1899, c. 429, 30 Stat. 1253, 1255 (Alaska Compiled 
Laws, 1918, Sec. 1905), entitled “An Act to define and 
punish crimes in the District of Alaska and to provide a 
code of criminal procedure for said District.” 

Section 1841 R.S. (U.S.C., Title 48, Sec. 1453) provides 
generally that— 

“The executive power of each Territory shall be vested 
in a governor * * *, He may grant pardons and re- 
prieves, and remit fines and forfeitures, for offenses against 
the laws of the Territory for which he is appointed, and 
respites for offenses against the laws of the United States, 
till the decision of the President can be made known 
thereon.” 

These provisions were derived from various statutes ap- 
pertaining to territories other than Alaska. At the time 
of their inclusion in the Revised Statutes there was no 
organized government in Alaska. There were distinct and 
separable “ provisions relating to the unorganized Territory 
of Alaska” (R.S. 1954-1976). 

The Act of May 17, 1884 (c. 53, 23 Stat. 24), entitled “An 
Act providing a civil government for Alaska,” constituted 
Alaska “a civil and judicial district,” adopted for it “the 
general laws of the State of Oregon,” created the office of 
Governor for the District, and provided that— 

“Src. 2. That there shall be appointed for the said dis- 
trict a governor, who shall reside therein during his term 
of office and be charged with the interests of the United 
States Government that may arise within said district. To 
the end aforesaid he shall have authority to see that the 
laws enacted for said district are enforced, and to require 
the faithful discharge of their duties by the officials ap- 
pointed to administer the same. He may also grant re- 
prieves for offenses committed agaist the laws of the dis- 
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trict or of the United States until the decision of the Presi- 
dent thereon shall be made known. He shall be ex officio 
commander-in-chief of the militia of said district, and shall 
have power to call out the same when necessary to the due 
execution of the laws and to preserve the peace, and to cause 
all able-bodied citizens of the United States in said district 
to enroll and serve as such when the public exigency de- 
mands; and he shall perform generally in and over said 
district such acts as pertain to the office of governor of a 
territory, so far as the same may be made or become ap- 
plicable thereto. He shall make an annual report, on the 
first day of October in each year, to the President of the 
United States, of his official acts and doings, and of the 
condition of said district, with reference to its resources, 
industries, population, and the administration of the civil 
government thereof. And the President of the United 
States shall have power to review and to confirm or anmu 
any reprieves granted or other acts done by him.” [Italics 
supplied. ] 

The foregoing was repeated without pertinent change in 
the Act of June 6, 1900 (c. 786, 31 Stat. 321, 322), “ making 
further provision for a civil government for Alaska,” and is 
included in the United States Code as Sections 61 and 64 
of Title 48. 

The Act of March 3, 1899, swpra, provided a criminal code 
for the Territory. 

By Act of August 24, 1912, c. 387, 37 Stat. 512 (U.S.C. 
Title 48, Sec. 21 e¢ seg.), Congress established a legislative 
assembly and provided, among other things— 

“ That all the laws of the United States heretofore passed 
establishing the executive and judicial departments in 
Alaska shall continue in full force and effect until amended 
or repealed by act of Congress; that except as herein pro- 
vided all laws now in force in Alaska shall continue in full 
force and effect until altered, amended, or repealed by Con- 
gress or by the legislature.” 

The Act of August 29, 1914, c. 292, 88 Stat. 710, provided 
that nothing contained in the Act of August 24, 1912, should 
be so construed as to prevent the courts from enforcing all 
laws passed by the legislature within the power conferred 
upon it— 
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“nor to prevent the legislature passing laws imposing addi- 
tional duties, not inconsistent with the present duties of their 
respective offices, upon the governor, marshals, deputy mar- 
shals, clerks of the district courts, and United States com- 
missioners acting as justices of the peace, judges of probate 
courts, recorders, and coroners * * *.” 

The Legislature of Alaska enacted, under date of May 5, 
1919, (Laws, 1919, p. 164)— 

ss Bacon 1. That the Governor of the Territory of Alaska 
be, and he hereby is, authorized and empowered to grant 
pardons and popirieves for misdemeanors against the laws of 
the Territory of Alaska. 

“Section 2. So much of Section 350 of the Compiled 
Laws of the Territory of Alaska, and all other acts or parts 
of acts, inconsistent or in conflict herewith, are hereby 
repealed.” 

Section 350 of the Compiled Laws, thus stated to be re- 
pealed in part, contains the provisions of the Act of Con- 
gress of June 6, 1900, supra, concerning the powers and 
duties of the Governor, including the power to “ grant re- 
prieves until the decision of the President thereon shall be 
made known,” and subject to the President’s power “to 
review and to confirm or annul.” 

Attorney General Stone, under date of December 27, 1924, 
wrote the Governor of Alaska to the following effect: 

“'My attention has been called to the fact that you, as 
Governor of the Territory, have issued pardons to Bill 
English and Jim Itinides, who were convicted before the 
United States Commissioner at Cordova on the charge of 
gambling * * *, 

“ Pursuant to the inquiry, the Pardon Attorney has sub- 
mitted a lengthy memorandum or brief in which he expresses 
the opinion that the Act of the Territorial Legislature ap- 
proved May 5, 1919, attempting to authorize and empower 
the Governor to grant pardons and reprieves for misde- 
meanors against the laws of the Territory and to repeal so 
much of Section 850 of the Compiled Laws of Alaska as 
may be inconsistent or in conflict therewith, is unconstitu- 
tional, null and void. 

“TI am inclined to concur in this view. If you are of a 
contrary opinion, I should be glad to receive an expression 
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of your reasons therefor. Copy of the memorandum in 
question is enclosed herewith.” 

The Governor, responding on March 10, 1925, stated that 
the persons named “ were released after three months’ im- 
prisonment, subject to approval in Washington,” that he 
had never granted any pardons, as distinguished from re- 
prieves, and that “I have endeavored literally to comply 
with the law and departmental rulings throughout my ad- 
ministration.” 

During a number of years the “ Rules governing applica- 


tions for pardon,” issued from time to time and bearing the © 


signatures of the President and the Attorney General, have 
contained provisions similar to the following, appearing in 
the issue of May 1, 1934: 

“17. Applications relating to offenses against Territorial 
laws, except in Alaska, should be sent to the Governor or 
Board of Pardons of the Territory where the offense was 
committed. 

“18. Applications relating to offenses committed against 
the United States, in Puerto Rico, Hawaii, Virgin Islands, 
and the Canal Zone, and both Federal and Territorial of- 
fenses committed in Alaska should be addressed to the 
President of the United States and follow the outline indi- 
cated in rule 5. They should be presented to the United 
States attorney for the district in which the offense was 
committed, which officer will secure the necessary reports, 
mentioned in rule 6, including a report from the jailer and 
jail physician, and forward the same, together with the 
docket entries and the petition and accompanying papers to 
the Attorney General.” 

It is urged, in the brief accompanying your letter, that 
Section 1841 R. 8., vesting power over pardons and re- 
prieves in the Governor of “each territory ” (admittedly 
not including Alaska when the statute was enacted) be- 
came applicable to Alaska in 1912, when the organization 
of the territorial government “ was completed,” by reason 
of the provision in the Act of May 17, 1884, that the Gov- 
ernor “shall perform generally in and over said district 
such acts as pertain to the office of governor of a territory, 
so far as the same may be made or become applicable 
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thereto.” Whatever may be the proper effect of the last 
quoted words, I cannot concur in the suggestion that twenty- 
eight years after their enactment they operated to vest in 
the Governor full power over pardons and reprieves in 
derogation of an express statute which granted only limited 
power to the Governor with full and ultimate power in 
the President. 

It is also argued, somewhat inconsistently, that the Gov- 
ernor acquired full power over “ pardons and reprieves for 
misdemeanors ” under the Act of May 5, 1919, of the terri- 
torial legislature. I perceive, however, an apparent incon- 
sistency between the Act of Congress which, as stated, vested 
only limited power in the Governor, with full and ultimate 
power in the President, and the Act of the legislature which 
undertook to extend the Governor’s power and to super- 
sede, in part, that ascribed by Congress to the President. 
This, I think, goes beyond merely imposing upon the Gov- 
ernor “additional duties, not inconsistent with * * * 
present duties,” within the meaning of the Act of August 
29,1914. Even assuming that the question is not free from 
doubt, the precedents established arid followed by my pred- 
ecessors are entitled to much weight. 

Finally, the contention has been made that the President’s 
constitutional power over pardons and reprieves does not 
extend to offenses against the laws of a Territory. This, 
however, is immaterial because, even assuming that the 
President does not have the power under the Constitution, 
Congress may confer it upon him no less than upon the 
Governor; and the statute so unmistakably assumes power 
in the President as to require the holding of a grant by 
implication, if necessary. It is to be considered, too, that 
the offense in the present instance is a violation of an Act 
of Congress, of limited geographical application but flow- 
ing directly from the constitutional source of “laws of the 
United States.” | 

For the foregoing reasons it is my opinion that the Gov- 
ernor of Alaska is without authority to grant a pardon to 
Mr. Ralph Bontrager. 


Respectfully, HOMER CUMMINGS 


To the SECRETARY OF THE INTERIOR. 
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TRANSPORTATION OF AUTHORIZED BAGGAGE OF THE 
ARMY 


The Secretary of War has authority to order the shipment by express 
at Government expense of an officer’s allowance of baggage on tem- 
porary change of station, as contemplated by paragraph 6b, AR 
30-960. 

The Secretary of War has authority to direct reimbursement of express 
charges paid by an officer on a shipment of authorized baggage under 
emergent circumstances in which a Government bill-of-lading is 
unavailable, as contemplated by paragraph 16, AR 30-960. 


DEPARTMENT OF JUSTICE, 
May 22, 1934. 

Sir: I have the honor to refer to your letter of April 23, 
1934, advising that there is now before your Department a 
voucher submitted by Major Samuel F. Hawkins for reim- 
bursement of express charges paid by him on October 27. 
1933, for shipment of baggage consisting of field uniforms 
and equipment occasioned by his relief from duty with the 
Civilian Conservation Corps at Silver Creek Camp, East 
Tawas, Michigan, and return to his permanent station at 
Detroit, Michigan. Major Hawkins states that no Gov- 
ernment bill-of-lading was available. 

With your letter you transmitted copies of two letters 
from the office of the Comptroller General, dated November 
14, 1933, and February 23, 1934, involving similar claims, 
in the first of which the claim was disallowed entirely on 
the ground that there was no authority to reimburse and in 
the second of which the Acting Comptroller General allowed 
only an amount equal to freight charges. The Judge Ad- 
vocate General has rendered an opinion, which has your 
approval, holding that the question as to whether officer’s 
baggage shall be transported by freight or express is a 
question of command resting in the discretion of the Sec- 
retary of War and is not a question of accounting. For 
your guidance in connection with the voucher submitted 
by Major Hawkins you request my opinion on the following 
questions: 

1. Has the Secretary of War authority to order the ship- 
ment by express at government expense of an officer’s al- 
lowance of baggage on temporary change of station, as 
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contemplated by par. 40a, AR 80-955, and par. 6b, AR 
30-960? | 

2. Has the Secretary of War authority to direct reim- 
bursement of express charges paid by the officer himself on 
such a shipment under emergent circumstances in which a 
Government bill-of-lading is unavailable, as contemplated 
by par. 16, AR 30-960? 

The voucher submitted by Major Hawkins is said to be 
payable out of Civilian Conservation funds which are funds 
allocated to the War Department by the President from 
the appropriation for National Industrial Recovery and 
Civilian Conservation Work contained in the Fourth De- 
ficiency Act, fiscal year 1933, approved June 16, 1933 (ch. 
100, 48 Stat. 275) which provides in part as follows: 

“For the purpose of carrying into effect the provisions 
of the Act entitled “An Act to encourage national industrial 
recovery, to foster fair competition, and to provide for the 
construction of certain useful public works, and for other 
purposes ’, approved June 16, 1933, and also for the purpose 
of carrying into effect the provisions of the Act entitled 
‘An Act for the relief of unemployment through the per- 
formance of useful public work, and for other purposes ’, 
approved March 31, 1933, and for each and every object 
thereof, to be expended in the discretion and under the di- 
rection of the President, to be immediately available, and 
except as hereinafter provided to remain available until 
June 30, 1935, $3,3800,000,000, * * *”. 

It will be observed that the above-quoted Act provides 
that the funds therein appropriated may be expended in 
the discretion and under the direction of the President. By 
Executive Order No. 6106—-A of April 10, 1933, relating to 
Civilian Conservation Work, the President directed that 
“the determination by the heads of the respective depart- 
ments concerned as to the necessity for expenditures from 
the Emergency Conservation fund shall be final and con- 
clusive upon all officers of the Government”. This Execu- 
tive order, however, is not the only source to which you 
may look for authority to direct payment for the trans- 
portation of authorized baggage of the Army. 
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If the expenditure is one which in the ordinary adminis- 
tration of the Army you would have authority to direct, the 
fact that the expenditure is to be made from Civilian Con- 
servation Work funds, duly allocated by the President to 
the War Department, would not in any way detract from 
your authority to direct such expenditure. It is necessary 
to inquire, therefore, as to whether in the ordinary admin- 
istration of the Army you have authority to direct the 
expenditure of funds from the Army appropriation for the 
transportation by express in emergency cases of authorized 
baggage. 

The statutes specifically authorizing the transportation 
of baggage of the Army are the annual appropriation acts. 
The pertinent part of the Army Appropriation Act of 
March 4, 1933 (47 Stat. 1578), reads as follows: | 


“Army transportation. For transportation of the Army 
and its supplies; of authorized baggage * * * including 
packing and crating. * * *” 

Substantially, the same language has been included in Army 
appropriation acts for nearly one hundred years, and regu- 
lations governing the transportation of baggage by freight 
have been in effect for many years. Regulations authoriz- 
ing transportation by express at Government expense in 
emergency cases of authorized change of station allowance 
baggage have been in effect since 1913. Throughout this 
period Congress by appropriation acts has appropriated 
funds to defray the expense of transporting the authorized 
baggage of the Army but has never placed therein a defini- 
tion of the term “authorized baggage” or any restrictions 
as to the mode of transporting such baggage; and I find no 
other statutes which circumscribe the discretion of the 
President or the Secretary of War to determine how the 
authorized baggage of the Army shall be transported. 
Under the circumstances, the conclusion is irresistible that 
Congress must have intended that the term “ authorized 
baggage ” as used in the appropriation acts should be given 
the same meaning as that given to it by the Secretary of 
War in the Army Regulations. 

The applicable Army regulations read as follows: 
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AR 30-960, pars. 6 and 16. 

“6. How Shipped. a. By freight. Except as authorized 
in 6 below, the temporary change of station allowance of 
authorized baggage will always be shipped by freight. 

“6. By express, in an emergency. When necessary in an 
emergency, the temporary change of station allowance of 
authorized baggage may be shipped by express, but only 
when authorized by the Secretary of War.” 

“16. Reimbursement when shipped at personal expense 
not authorized. The reimbursement of persons who have 
had their baggage shipped at their personal expense is not 
ordinarily authorized. If through unusual circumstances 
instances of this kind should occur, claim for reimbursement 
should be submitted to the Chief of Finance, through mili- 
tary channels.” 

Under the provisions of the Act of March 1, 1875 (18 
Stat. 337, sec. 16, Title 10, U.S.C., Supp. VII), the Presi- 
dent is authorized to issue regulations for the government 
of the Army, and sec. 190, Title 5, U.S.C., provides that 
duties relative to the management of the military affairs 
shall be performed by the Secretary of War under the di- 
rection of the President. It has been held that rules and 
regulations promulgated by the Secretary of War and acts 
done by him are presumed to be the acts of the President. 
See United States v. Eliason, 16 Pet. 291. Another source 
of authority for the issuance of regulations is sec. 161, Re- 
vised Statutes, sec. 22, Title 5, U.S.C., which provides as 
follows: 

“The head of each department is authorized to prescribe 
regulations, not inconsistent with law, for the government of 
his department, the conduct of its officers and clerks, the 
distribution and performance of its business, and the cus- 
tody, use, and preservation of the records, papers, and 
property appertaining to it.” 

It is well established that the head of a department does 
not have to show statutory authority for everything he does, 
a reasonable latitude in the exercise of discretion being im- 
plied. See United States v. MacDaniel, 7 Peters 14. The 
statutes of Congress in their express provisions do not pre- 
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sent all the laws of the United States. Incidents and impli- 
cations are as much a part of the law as their express pro- 
visions. When they prescribe duties, provide for the ac- 
complishment of certain designated objects or confer au- 
thority in general terms, they carry with them all the pow- 
ers essential to the needs designed. (See In Re Neagle, 39 
Fed, 833, 851; 34 Op. 320.) While the head of a department 
is not authorized to make regulations which are inconsistent 
with law, he may establish reasonable regulations in execu- 
tion of or supplementary to existing law. Hoberis v. United 
States, 44 Ct. Cl. 411. 

In the administration of the Army, Congress has vested in 
the Secretary of War, acting under the direction of the Pres- 
ident, broad powers; and except in those instances where 
Congress has placed restrictions on such power it must be 
held that the power is sufficiently broad to do all things 
which are necessary to effectuate the purposes for which the 
Army is maintained. There can be no doubt but that the 
transfer of Army officers from one station to another, and 
the necessity for their urgent arrival, are military questions 
which rest exclusively within the discretion of the Secretary 
of War and the President. Any other conclusion would sur- 
round the Secretary of War with technical restrictions which 
would no doubt impair the efficiency of the Army and de- 
stroy its effectiveness. Congress has appropriated funds to 
transport the authorized baggage of the Army but has 
remained silent as to how it shall be transported. This can 
only mean that Congress intended that the authorized bag- 
gage of the Army should be transported as the exigencies of 
each case necessitated under such reasonable regulations as 
should be promulgated by the Secretary of War. For 
twenty years the Secretary of War has construed the stat- 
utes relating to the Army as authorizing the transportation 
by express in emergency cases at Government expense of the 
authorized baggage of the Army, and Congress during that 
period has failed to indicate that any other meaning was 
intended. Under the circumstances, I must conclude that 
Congress has adopted the construction placed by the Secre- 
tary of War on its language, and that paragraph 6(b) of 
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Army Regulation 30-960 is a valid regulation. See Swen- 
dig v. Washington Co., 265 U.S. 322, 331. 

An analogous situation is found in the Standardized Gov- 
ernment Travel Regulations for civilian officials and employ- 
ees, approved by the President on January 30, 1934. Para- 
graphs 38 and 39 of the regulations clearly provide for the 
transportation of baggage which is to be used for official 
business, and paragraphs 70 to 74 provide for shipment by 
express and also for reimbursement in emergency cases. 
I find no law which specifically authorizes such shipments 
but apparently these regulations have never been questioned. 
On the other hand, the Army appropriation acts specifically 
authorize the transportation of authorized baggage, which 
adds support to the conclusion stated above. 

It follows that the determination as to the necessity of 
shipping authorized baggage by express is a matter which 
Congress has left exclusively within the jurisdiction of the 
Secretary of War and the President, and that the account- 
ing officers must necessarily use your decision in any such 
case as a basis for auditing disbursements. (34 Op. 162; 
37 id. 95); also Opinion August 8, 1933, addressed to the 
Secretary of War. (37 Op. 219.) 

The above considerations apply with equal force to your 
second question. There is nothing in the appropriation act 
which prohibits reimbursement to an officer where in an 
emergency he has expended his personal funds to transport 
authorized baggage; and I find no other law which pro- 
hibits reimbursement in cases of this character. Since you 
have authority to direct shipment of authorized baggage at 
Government expense, it follows that you may ratify any 
shipment of such baggage made at the personal expense of 
an officer and direct reimbursement in any case where you 
find that it was impossible to ship it on a Government bill- 
of-lading; also in any case where shipment was made by 
express, where in your judgment the necessities of the case 
required such shipment. 

Your questions are, therefore, answered in the affirmative. 


Respectfully, - HOMER CUMMINGS 


To the SECRETARY OF WAR. 
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ARIZONA’S COTTON QUOTA 


The amount of long-staple cotton heretofore produced in Arizona is 
not to be taken into consideration when determining that State’s 
quota of the national allotment of 10,000,000 bales for the crop year 
1934-35, under the Act of April 21, 1934 (48 Stat. 598), which figure 
is not to be understood as including long-staple cotton. 


DEPARTMENT OF J USTICE, 
May 23, 1934. 

Sir: I have the honor to comply with your request of 
May 22, for my opinion whether long-staple cotton (‘ one 
and one-half inches in length or longer ”) produced in Ari- 
zona, is to be taken into consideration when determining that 
State’s quota of tax exempt short-staple cotton which may 
be produced in the years 1984-1935, under the Act of April 
21, 1934, which, insofar as here pertinent, reads as follows: 

“Src. 8 (c). For the crop year 1934-1935 ten million bales 
is hereby fixed as the maxmium amount of cotton of the 
crop harvested in the crop year 1934-1935, that may be 
marketed exempt from payment of the tax herein 
levied * * *” (48 Stat. 599). 

“Sec. 4 (a). There is hereby levied and assessed on the 
ginning of cotton hereafter harvested during a crop year 
with respect to which this Act is in effect, a tax at the rate 
per pound * * *,” : 

“Sec. 4 (e). No tax shall be imposed under this Act with 
respect to— 

“(1) Cotton harvested by any publicly owned experi- 
mental station or agricultural laboratory. 

“(2) An amount of cotton harvested in any crop year 
from each farm equal to its allotment. 

“(3) Cotton harvested prior to the crop year 19384-1935. 

“(4) Cotton having a staple of one and one half inches in 
length or longer.” 

“Src. 4 (g). The right to exemption under paragraph 
(2) of subsection (e) shall be evidenced by a certificate of 
exemption issued as herein provided, which certificate of 
exemption shall be conclusive proof of the right to such 
exemption.” 

“Sec. 5 (a). When an allotment is made, in order to pre- 
vent unfair competition and unfair trade practices in mar- 
keting cotton in the channels of interstate and foreign com- 
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merce, the Secretary of Agriculture shall apportion to the 
several cotton-producing States the number of bales the mar- 
keting of which may be exempt from the tax herein levied, 
which shall be determined by the ratio of the average num- 
ber of bales produced in each State during the five crop 
years preceding the passage of this Act to the average num- 
ber of bales produced in all the States during the same 
period: Provided, however, That no State shall receive an 
allotment of less than two hundred thousand bales of cotton 
if in any one year of five years prior to this date the produc- 
_ tion of the State equalled two hundred and fifty thousand 
bales. It is prima facie presumed that all cotton and its 
processed products will move in interstate or foreign 
commerce.” 

The exemption of long-staple cotton (Sec. 4, e, 4) was 
added to the bill by an amendment, introduced by Senator 
Hayden, and in connection therewith the following explana- 
tion was given (Cong. Rec. v. 78, pp. 5494-5495, 5497-5498) : 

“Mr. Haypen. Mr. President, the pending bill provides 
that the production of all cotton shall be limited to 10,000,000 
bales. My amendment will release from that limitation cot- 
ton having a staple of 11% inches or longer. The only va- 
riety of cotton produced in the United States having a staple 
of 114 inches or longer is so-called ‘American-Egyptian’ 
or Pima cotton, which is grown in Arizona and southern 
California.” 

“* * * It is not in competition with any cotton pro- 
duced in the main Cotton Belt, where none of the varieties 
now grown commercially have a staple longer than about 
134 inches. * * * 

“In the characters of the plants, as well as of the lint, 
Egyptian cotton is very different from all other cotton 
grown in the United States. It differs even in the manner 
in which it is processed, being ginned on roller gins instead 
of saw gins. * * *” 

“T might add, Mr. President, that for all useful purposes 
this long-staple cotton might be considered as a crop other 
than cotton such as wool or mohair. * * *” 

“Mr. Haypven. In Arizona and southern California there 
is a certain acreage which may be planted to long-staple 
cotton or short-staple cotton. My amendment will take out 
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of cultivation an acre of short-staple cotton every time an 
acre of long-staple cotton is planted, and that is exactly 
the tendency the bill seeks to foster. * * *” 

“Mr. Smirn. I do not think the Senate understands 
exactly the situation. This type of cotton really is not 
counted in the ordinary upland cotton for which we receive 
quotations.” 

“Mr. Haypen. That is correct.” 

Section 3 (c) of the Act limits to 10,000,000 bales the 
amount of cotton “that may be marketed exempt from pay- 
ment of the tax herein levied.” ‘This necessarily has refer- 
ence to the exemption in Section 4(e) (2) of “an amount of 
cotton harvested in any crop year from each farm equal to 
its allotment,” because the other exemptions are without 
limit as to quantity, are not subject to allotment, and no tax 
exemption certificates with respect thereto are provided. 
Therefore, long-staple cotton is not included in the 10,- 
000,000 bales subject to allotment; and this conclusion alone 
gives effect to the amendment above mentioned, which was 
purposed to remove long-staple cotton from the restriction 
imposed by the allottable maximum of 10,000,000 bales. 

The direction in Section 5(a) that the Secretary “ shall 
apportion to the several cotton-producing States the num- 
ber of bales the marketing of which may be exempt from 
the tax herein levied,” refers to the allottable bales (10,- 
000,000 for the years 1934-1935 which, as above indicated, 
does not include long-staple cotton). Continuing, the sec- 
tion provides that the apportionment of this 10,000,000 
bales “ shall be determined by the ratio of the average num- 
ber of bales produced in each state during the five crop 
years preceding the passage of this Act to the average num- 
ber of bales produced in all the States during the same 
period.” The word “bales,” twice repeated in the last 
quoted clause, logically and grammatically contemplates 
“bales” of the kind last previously mentioned, that is, 
“bales ” of the kind included in the 10,000,000. 

If the statute is read in this manner the result is logical 
and equitable—the quantity of short-staple cotton which 
will be exempt from the tax is, for each State, an identical 
percentage of its average during the preceding five years, 
except as the matter may be affected by the proviso con- 
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cerning a minimum of 200,000 bales. If, on the other hand, 
long-staple cotton should be taken into consideration when 
determining a state’s quota of tax exempt short-staple cot- 
ton this would result in a distinct discrimination, so that 
Arizona would be privileged to produce approximately 
fifteen per cent. more tax exempt short-staple cotton per 
average number of bales of such cotton heretofore produced 
than would any other state save California, which would 
enjoy a like advantage somewhat less in degree—in addition 
to the right to raise tax exempt long-staple cotton in un- 
limited quantities—except, of course, as the matter may be 
affected by the proviso concerning a minimum of 200,000 
bales. 

For the foregoing reasons I concur in the view which 
has been adopted in the Agricultural Adjustment Adminis- 
tration in reliance upon the General Counsel’s opinion, that 
the amount of long-staple cotton heretofore produced in 
Arizona is not to be taken into consideration when deter- 
mining that state’s quota of the national allotment of 
10,000,000 bales, which figure, as I have indicated, is not to | 
be understood as including long-staple cotton. 


Respectfully, HOMER CUMMINGS. 


To the SrecreTARy OF AGRICULTURE. 





AUTHORITY OF WAR DEPARTMENT TO ORDER LIEUTEN- 
ANT COLONEL McREYNOLDS TO ACTIVE DUTY 


The Attorney General declines to render an opinion upon the question 
whether the War Department is legally estopped by the prohibition 
of the War Department Appropriation Acts, fiscal years 1934 and 
1935 (47 Stat. 1591; 48 Stat. 635), respecting payments to persons 
drawing ‘“‘a pension, disability allowance, disability compensation, 
or retired pay from the Government of the United States’ from — 
ordering Lt. Col. Frank Raymond McReynolds to active duty, 
because the only question of law involved is the availability of an 
appropriation for a specific purpose and because the subject is not 
one of great importance. 

DEPARTMENT OF JUSTICE, 


May 31, 1934. 
Sir: I have the honor to refer to your letter of May 17, 
1934, in which you request my opinion as to whether the 
War Department is legally estopped by the prohibition of 
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the War Department Appropriation Acts, fiscal years 1934 
and 1935, respecting payments to persons drawing “a pen- 
sion, disability allowance, disability compensation or retired 
pay from the Government of the United States” (47 Stat. 
1591; 48 Stat. 685), from ordering Lieutenant Colonel Frank 
Raymond McReynolds, CA-Res., to fourteen (14) days’ 
active duty, in view of the fact that he is drawing retired 
pay (or annuity) under the provisions of the Civil Service 
Retirement Act of May 22, 1920, and the acts amendatory 
thereof (U.S.C., Title 5, Sec. 691a, et seq.). 

The question presented is whether an appropriation is 
available for a specific purpose. Although this is a ques- 
tion of law and, therefore, necessarily within the jurisdic- 
tion of the Attorney General as the chief law officer of the 
Government, it has been the practice of the Attorneys Gen- 
eral not to render opinions on such questions unless the ex- 
penditure of the appropriation is discretionary with the 
head of the department or establishment concerned, or there 
are other questions of law involved, or the subject is one of 
great importance. Since the question involved does not come 
within any of these exceptions, I do not feel that I should 
depart from the established practice and render an opinion 
to you in the instant matter. 


Respectfully, HOMER CUMMINGS 


To the SECRETARY OF WAR. 





SUSPENSION OF PROVISIONS OF THE DAVIS-BACON ACT, 
RELATIVE TO PUBLIC BUILDING CONTRACTS 


The President has authority to suspend the provisions of the Davis- 
Bacon Act, relative to public-building contracts, in case of a national 
emergency. 

The suspension of the provisions of an Act of Congress can be 
accomplished more appropriately by proclamation than by Execu- 
tive order. (See Proclamation No. 2088 of June 5, 1934.) 


DEPARTMENT OF JUSTICE, 
June 1, 1934. 
Sir: I have the honor to transmit herewith, through the 
Secretary of State, a proposed Proclamation suspending the 
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provisions of the Davis-Bacon Act of March 38, 1931 (46 Stat. 
1494), relative to public building contracts. 

The proposed Proclamation is a revision of a proposed 
Executive order originating in the Department of Labor 
and submitted to me by the Director of the Bureau of the 
Budget. Since it is desired to suspend the provisions of 
an act of Congress, it is believed that this purpose can be 
accomplished more appropriately by proclamation than by 
Executive order. 

The Davis-Bacon Act provides that the President may 
suspend the provisions thereof in case of a national emer- 
gency. The suspending clause of the draft submitted by 
the Director of the Budget provides “ Now, THererorg, [, 
Franxuin D. Roosevert, President of the United States 
* * * having found that a national emergency exists 
* * ¥*” Since a national emergency is a prerequisite to 
the right of suspension, it is desirable that the Proclamation 
contain a specific recitation to the effect that the President 
finds that a national emergency exists, and such a recitation 
is contained in the proposed Proclamation. 

Under the proposed Proclamation there are excepted 
from the suspension all contracts made prior to June 16, 
1933, and all contracts made on or subsequent to that date 
which contain the provisions required by the Davis-Bacon 
Act. The effect of this provision is to suspend the Act as 
to all contracts made on or subsequent to June 16, 1933, 
which do not contain the provisions required by the Act, 
and this is true as to any contracts which may have im- 
properly omitted such provisions. Upon inquiry, the De- 
partment was informally advised that this language prop- 
erly expresses the intention of the Department of Labor, 
in which the proposed order originated. 

The other changes made in the revision affect the form 
but not the sense or purpose of the draft submitted by the 
Director of the Bureau of the Budget, and the proposed 
Proclamation has my approval as to form and legality. 

Respectfully, 
HOMER CUMMINGS. 

To the PreEsIDENT. 
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CARRIAGE OF AGRICULTURAL PRODUCTS IN UNITED 
STATES VESSELS WHERE EXPORTATION IS FINANCED 
BY GOVERNMENT 


By Joint Resolution No. 17, approved March 26, 1934 (48 Stat. 500), 
Congress intended to lay down a rule of guidance to be followed by 
the administrative agencies of the Government engaged in making 
loans to finance the exporting of agricultural and other products. 

Such agencies are not required by said resolution, however, to provide 
in all loans that such products shall be carried exclusively in vessels 
of the United States, but only if it is feasible to do so; and it is sug- 
gested that the views of the Shipping Board Bureau should, in each 
instance, also be obtained in deference to the resolution. 


DEPARTMENT OF JUSTICE, 
June 5, 1934. 


Sir: I am in receipt of a letter from Mr. George N. Peek, 
Special Adviser to the President on Foreign Trade, dated 
May 24, 1934, in which he states that you desire my opinion 
as to what obligations are imposed by Public Resolution 
No. 17 of March 26, 1934, upon agencies of the Government 
engaged in making loans to finance the exporting of agricul- 
tural and other products. That Resolution is as follows: 

“That it is the sense of Congress that in any loans made 
by the Reconstruction Finance Corporation or any other 
instrumentality of the Government to foster the exporting 
of agricultural or other products, provision shall be made 
that such products shall be carried exclusively in vessels of 
the United States, unless, as to any or all of such products, 
the Shipping Board Bureau, after investigation, shall certify 
to the Reconstruction Finance Corporation or any other 
instrumentality of the Government that vessels of the United 
States are not available in sufficient numbers, or in sufficient 
tonnage capacity, or on necessary sailing schedule, or at 
reasonable rates” (48 Stat. 500). | 

In joint resolutions, the Congress generally “ requests ”, 
“ authorizes ”, or “ directs” a department or officer of the 
Government to do certain things. It is to be noted, however, 
that the above-quoted Resolution states that “it is the sense 
of Congress” that a certain thing shall be done. 

Webster’s New International Dictionary defines the word 
“sense” as follows: 

“8. That which is felt or is held as a sentiment, view, or 
opinion; judgment; opinion; as, the sense of the meeting.” 
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“ sense” as meaning: 

“7. A concensus of opinion; judgment of the majority. 
8. That which commends itself to the understanding as 
being in accordance with reason and good judgment.” 

The phrase “it is the sense of ” was used in a Resolution 
adopted by the House of Representatives on December 13, 
1906. This Resolution is quoted and commented upon as 
follows in Vol. 2, Sec. 1579 of Hinds Precedents of the 
House of Representatives: 

“Instance wherein the House by resolution expressed an 
opinion as to the course of action which an executive officer 
should follow.—On December 18, 1906, the House agreed 
to this resolution: 

“ Resolved, That it is the sense of the House of Represent- 
atives that hereafter, in printing reports, documents, or 
other publications authorized by law, ordered by Congress 
or either branch thereof, or emanating from the Executive 
Departments, their bureaus or branches, and independent 
offices of the Government, the Government Printing Office 
should observe and adhere to the standard of orthography 
prescribed in generally accepted dictionaries of the English 
language.” : 

Identical language was employed in Senate Resolution No. 
204, 69th Congress, lst Session. That Resolution stated that 
“it is the sense of the Senate” that bids for the purchase 
of certain vessels of the United States be rejected and that 
the United States “should ” either call for new bids in re- 
spect to the sale of such vessels or “should” take certain 
other action. The use of this language by the Senate is very 
significant. 

Words are presumed to be used in their ordinary and 
commonly-accepted sense unless that sense is repelled by the 
context. In the context of Resolution No. 204, the Senate 
used the word “should ” which is the appropriate word to 
express an opinion. The Senate is presumed to have known 
at the time this Resolution was adopted that one House of 
Congress could not by Resolution impose any legal obliga- 
tion on the executive branch of the Government. 

In the context of Public Resolution No. 17, on the other 
hand, the Congress has used the word “shall”, which is 
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ordinarily construed as a mandatory expression. This cre- 
ates an ambiguity and raises the question as to whether the 
Congress has employed the word “ sense” in Public Resolu- 
tion No. 17 in accordance with its ordinary meaning. 

The title of the Resolution contains the word “ requiring ”, 
implying that the Resolution requires certain things to be 
done. The Senate Commerce Committee in reporting the 
Bill to the Senate with amendments referred to it as a Bill 
“requiring agricultural products to be shipped in vessels of 
the United States where the Reconstruction Finance Cor- 
poration finances the exporting of such products” (Senate 
Report No. 350, 73d Congress, 2nd Session). ‘These facts 
indicate that the Congress has used the word “sense” in 
the Resolution in other than its commonly-accepted mean- 
ing. I am also influenced in this view by the fact that joint 
resolutions must be submitted to the President and when 
approved by him become law. If a joint resolution is re- 
turned by the President it can become law by being passed 
over his veto, It is difficult for me to believe that the Con- 
gress would employ a joint resolution merely to express its 
Opinion in a matter, especially when such purpose could 
be accomplished by a concurrent resolution without the 
approval of the President. 

In view of the fact, however, that the word “sense” is 
so well understood to mean “ opinion” and since the Con- 
gress has used the word in the Resolution, I am unwilling 
to believe that it intended to make the Resolution manda- 
tory. On the contrary, considering all of the circumstances, 
it is my opinion that the Congress intended by the Resolu- 
tion to lay down a rule of guidance to be followed by the 
administrative agencies of the Government engaged in mak- 
ing loans to finance the exporting of agricultural and other 
products. Such agencies are not required by the Resolution, 
however, to provide in all loans that such products shall be 
carried exclusively in vessels of the United States, but only 
if it is feasible to do so, as to which I suggest that the views 
of the Shipping Board Bureau should, in each instance, also 
be obtained in deference to the Resolution. | 

Respectfully, 
HOMER CUMMINGS. 


To the PRESIDENT. 
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APPLICATION OF NATIONAL INDUSTRIAL RECOVERY ACT 
TO PUERTO RICO, HAWAII, AND ALASKA 


The National Industrial Recovery Act is applicable to the Territories 
of Puerto Rico, Hawaii, and Alaska. (See Executive Order No. 
6750-A of June 27, 1934.) 

DEPARTMENT OF J USTICE, 
June 7, 1934. 


Sir: I am returning herewith in revised form the pro- 
posed Executive Order delegating to the Administrator for 
Industrial Recovery authority to enter into agreements pur- 
suant to section 4 (a) of Title I of the National Industrial 
Recovery Act with persons engaged in a trade or industry 
in the Territories of Puerto Rico, Hawaii and Alaska, 
which was submitted for my consideration at your direction 
by your Assistant Secretary Mr. McIntyre on May 28, 1934. 

By section 2 (b) of the National Industrial Recovery Act, 
you are authorized to delegate any of your functions and 
duties under the act and the only question presented is 
whether the National Industrial Recovery Act applies to the 
Territories named. 

Section 7 (d) of the National Industrial Recovery Act 
defines “ interstate and foreign commerce ” as including, un- 
less otherwise indicated, “trade or commerce among the 
several States and with foreign nations, or between the 
District of Columbia or any Territory of the United States 
and any State, Territory, or foreign nation, or between any 
insular possessions or other places under the Jurisdiction 
of the United States, or between any such possession or place 
and any State or Territory of the United States or the Dis- 
trict of Columbia or any Territory or any insular possession 
or other place under the jurisdiction of the United States ” 
(48 Stat. 199). 

I find no provisions in the National Industrial Recovery 
Act which specifically or imphedly except from the provi- 
sions of the Act the Territories named, and in the absence of 
such provisions the above-quoted language seems to be suffi- 
ciently broad to include them. 

If, however, the language of Section 7 (d) does not make 
the National Industrial Recovery Act applicable to these 
Territories, there are other statutes which clearly remove any 
doubt in the matter. 
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Title 48, section 23, U.S.C., relating to Alaska provides 
as follows: 

“The Constitution of the United States, and all the laws 
thereof which are not locally inapplicable, shall have the 
same force and effect within the said Territory as elsewhere 
in the United States. All the laws of the United States 
passed prior to August 24, 1912, establishing the executive 
and judicial departments in Alaska shall continue in full 
force and effect until amended or repealed by Act of Con- 
gress; except as herein provided all laws in force in Alaska 
prior to that date shall continue in full force and effect until 
altered, amended, or repealed by Congress or by the legisla- 
ture.” 

Similar provisions are contained in sections 495 and 734 
of Title 48 of the United States Code relating to Hawaii 
and Puerto Rico, respectively. 

The above-cited statute relating to Puerto Rico has been 
construed by the Attorney General in connection with the 
National Bank Act. (See 23 Op. 169.) In considering the 
question as to whether the National Bank Act was applicable 
to Puerto Rico, Attorney General Griggs said: 

“ By virtue of this provision a broad extension of all the 
statutory laws of the United States, not locally inapplicable, 
is made to the island of Porto Rico, the only exception being 
the internal-revenue laws, which are excepted by name, and 
such other laws as are in the said act otherwise provided. 
This language is broad enough to extend to Porto Rico the 
laws relating to the organization and powers of national 
banks, unless there be in such laws something indicating 
that they are locally inapplicable to Porto Rico, or that 
they are so locally applicable to some other place or places 
of specific character as to make them practically inapplicable 
locally to Porto Rico. An examination of the various sec- 
tions of the Revised Statutes and subsequent acts of Con- 
gress relative to national banks discloses no provisions which 
are locally inapplicable to Porto Rico. There seems to be 
in the structure of the national banking laws no general 
provisions which can not be carried into force and effect in 
Porto Rico equally with all of the various States and Terri- 
tories to which the laws were originally applied. I can find 
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no reason to hold that the statutes relative to the organi- 
zation and powers of national banks have not, by section 14 
of the Porto Rican act above referred to, been extended to 
that Island. The language of that section is broad enough, 
and in my opinion does, authorize the organization and 
carrying on of national banks in Porto Rico.” 

A similar conclusion was reached by Attorney General 
Griggs in connection with the statute relating to Hawaun. 
See 23 Op. 177. 

The statute relating to Alaska was construed with a like 
effect by Attorney General Miller on October 24, 1890. See 
19 Op. 678. See also 24 Op. 86, wherein it was held that 
the Immigration Act was applicable to Puerto Rico. 

I agree with the conclusions reached by my predecessors 
in the opinions above-cited and since I find nothing in the 
National Industrial Recovery Act which would indicate that 
it 1s locally inapplicable to the territories named, it is my 
opinion that Title I of the said act is in full force and effect 
in the Territories of Puerto Rico, Hawaii and Alaska. 

I have made certain changes in the order to secure more 
appropriate form but the sense thereof has not been altered. 
The revised draft has my approval as to form and legality. 

Respectfully, 
WILLIAM STANLEY, 
Acting Attorney General. 
To the PresipEnt. 





VALIDITY OF CERTAIN PROPOSED REGULATIONS PERTAIN- 
ING TO THE FURNISHING OF DOMICILIARY AND HOSPITAL 
CARE TO VETERANS | 


In furnishing domiciliary and hospital care to veterans a preference 
may be given to veterans with 90 or more days of service. 

A proposed regulation requiring that veterans must be suffering from 
a permanent disability, disease, or defect as a prerequisite to the 
grant of domiciliary care is invalid. 


DEPARTMENT OF JUSTICE, 
June 12, 1934. 
Srr: I have the honor to refer to your letter of May 2, 
1934, in which you request my opinion as to the legality of 
certain provisions of a proposed Executive order submitted 
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for your consideration by the Administrator of Veterans’ 

Affairs. Your request is stated as follows: 

“Considering Section 6 of Public No. 2, as originally 
enacted, and as amended by Public No. 78, and as further 
amended by Section 29 of Public No. 141, I desire your 
opinion as to the legality of the following provisions of 
the proposed Executive Order (Veterans Regulation No. 
6 (c)): 

“(1) The inclusion in Paragraph I, Sub-paragraph (c) 
of the requirement of ninety days service. 

“(2) The inclusion in Paragraph I, Sub-paragraph (c) 
of the requirement of ninety days service when considered 
in the light of Paragraph I, Sub-paragraph (c) which 
provides the same benefits irrespective of length of service 
but in a less favorable position with respect to preference. 

. “(3) The inclusion in Paragraph I, Sub-paragraphs (c) 
and (e) of the requirement of a permanent disability, dis- 
ease or defect (excepting tuberculous or neuropsychiatric 
ailments) as a pre-requisite to the grant of domiciliary 
care.” 

The proposed order amends Veterans Regulation No. 6 
(a), as amended by Veterans Regulation No. 6 (b), pertain- 
ing to the furnishing of hospital and domiciliary care to 
veterans. Paragraph 1 and sub-paragraphs (c) and (e) 
thereof are as follows: 

“T. The Administrator of Veterans’ Affairs, within the 
limits of Veterans’ Administration facilities, is authorized 
to furnish domiciliary or hospital care, including medical 
treatment, to the following persons and in the specified 
order of preference: 

* *% % 3 Hs * % 


“(c) To veterans of any war, including the Boxer Rebel- 
lion and the Philippine Insurrection, not dishonorably dis- 
charged, who served in the active military or naval service 
for ninety days or more or who, having served less than 
ninety days, were discharged for disability incurred in line 
of duty, and who swear that they are unable to defray the 
expenses of necessary hospitalization or domiciliary care 
(including transportation to and from a Veterans’ Admin- 
istration facility): (1) hospital treatment, when suffering 
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with any disability, disease or defect requiring hospitaliza- 

tion, or (2) domiciliary care, when suffering with a tubercu- 

lous or neuropsychiatric ailment or a permanent disability, 

disease or defect which incapacitates from earning a living; 
a * * i & a * 


“(e) To veterans of any war, including the Boxer Rebel- 
lion and the Philippine Insurrection, not dishonorably dis- 
charged (regardless of length of service) who swear that 
they are unable to defray the expenses of necessary hospi- 
talization or domiciliary care (including transportation to 
and from a Veterans’ Administration facility) : (1) hospital 
treatment, when suffering with any disability, disease or 
defect requiring hospitalization; or (2) domiciliary care, 
when suffering with a tuberculous or neuropsychiatric ail- 
ment or a permanent disability, disease or defect which 
incapacitates from earning a living.” 

Section 6 as originally enacted authorized the Adminis- 
trator of Veterans Affairs to furnish hospital and domi- 
ciliary care to veterans in certain classes of cases “ under 
such limitations as may be prescribed by the President, and 
within the limits of existing Veterans’ Administration facili- 
ties”. This section was amended by the Act of June 16, 
1938 (c. 100, 48 Stat. 274, 301) so as to include in the classes 
of veterans entitled to the benefits provided therein men dis- 
charged from the Army, Navy, Marine Corps, or Coast 
Guard for disabilities incurred in line of duty. It was 
further amended by section 29 of Public 141, 73d Congress, 
enacted March 28, 1934 (48 Stat. 525), the amendment con- 
sisting of a proviso added to the section as previously 
amended. As it now reads section 6 is as follows: 

“Sec. 6. In addition to the pensions provided in this title, 
the Administrator of Veterans’ Affairs is hereby authorized 
under such limitations as may be prescribed by the President, 
and within the limits of existing Veterans’ Administration 
facilities, to furnish to men discharged from the Army, Navy, 
Marine Corps, or Coast Guard for disabilities incurred in 
line of duty and to veterans of any war, including the Boxer 
Rebellion and the Philippine Insurrection, domiciliary care 
where they are suffering with permanent disabilities, tuber- 
culosis, or neuropsychiatric ailments and medical and hos- 
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pital treatment for diseases and injuries; Provided, That 
any veteran of any war who was not dishonorably dis- 
charged, suffering from disability, disease, or defect, who is 
in need of hospitalization or domiciliary care, and is unable 
to defray the necessary expenses therefor (including trans- 
portation to and from the Veterans’ Administration facil- 
ity), shall be furnished necessary hospitalization or 
domiciliary care (including transportation) in any Veterans’ 
Administration facility, within the limitations existing in 
such facilities, irrespective of whether the disability, disease, 
or defect was due to service. The statement under oath of 
the applicant on such form as may be prescribed by the Ad- 
ministrator of Veterans’ Affairs shall be accepted as sufficient 
evidence of inability to defray necessary expenses.” 

Subparagraphs (c) and (e) of the proposed regulation are 
identical except that the former limits the furnishing of care 
to veterans “ who served in the active military or naval serv- 
ice for ninety days or more or who, having served less than 
ninety days, were discharged for disability incurred in line 
of duty,” whereas the latter makes the care available regard- 
less of the length of service. The proposed regulation as it 
now stands does not exclude any veteran because of insuffi- 
cient service, but it does give a preference to veterans with 
ninety or more days of service. Thus, the question is 
whether the President has authority to give a preference, in 
furnishing hospital or domiciliary care, based on length of 
service. It is my opinion that he has. 

It will be noted that, under section 6 as originally enacted, 
the care therein provided for is authorized “ under such lim- 
itations as may be prescribed by the President, and within 
the limits of the existing Veterans’ Administration facil- 
ities ”’; and the proviso added by amendment provides that 
such care shall be furnished in any Veterans’ Admuinistra- 
tion facility “ within the limitations existing in such facil- 
ities ”. The requirement that veterans with 90 or more days 
of service shall be given a preference over those having less 
service is a reasonable limitation and 1s authorized by the 
statute. 

This conclusion is strengthened by the fact that section 1 
of the act provides that certain classes of persons may be 
paid pensions “ subject to such requirements and limitations 
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as shall be contained in regulations to be issued by the Presi- 
dent ”, and by the provision in section 4 that “ the President 
shall further prescribe by regulation the required number 
of days of war or peace time service for each class of 
veterans.” 

Furthermore, a similar requirement as to ninety days of 
service with no provision at all for veterans with less than 
ninety days of service was included in each of Veterans’ 
Regulation Nos. 6, 6 (a), and 6 (b) issued by the President 
pursuant to section 6 prior to the enactment of the amend- 
ment which added the proviso. Section 20 of Title I of the 
Act of March 20, 1933, supra, requires the President to 
transmit copies of such regulations to the Congress as soon 
as practicable after the date of their issue (48 Stat. 12). 
Since the Congress had knowledge of the ninety-days service 
requirement in the regulations at the time it enacted the 
proviso, and since there is no language in the proviso incon- 
sistent with the service provision, it may be presumed that 
the Congress recognized the provision as valid. 

It is my opinion, therefore, that the requirement as to 
ninety days of service in paragraph 1 (c) of the proposed 
regulation is valid, and your first and second questions are 
answered accordingly. 

In determining the answer to your third question, that 
is, whether the requirement in subparagraphs (c) and (e), 
that veterans must be suffering from tuberculosis or neuro- 
psychiatric ailment or a permanent disability, disease or 
defect to entitle them to domiciliary care is valid, it is 
necessary to consider the relationship between section 6 as 
originally enacted and the proviso added thereto by the 
second amendment. In its original form, section 6 provided, 
so far as material to this question, that veterans of any war 
were in the discretion of the Administrator and under such 
limitations as the President might prescribe, entitled to hos- 
pital treatment for disease or injuries, and to domiciliary 
care if suffering from permanent disabilities, tuberculosis, 
or neuropsychiatric ailments. The proviso states that such 
veterans shall be furnished necessary hospitalization or 
domiciliary care if suffering from “ disability, disease or 
defect”. It will be noted that as first enacted the section 
permitted medical and hospita) treatment to be furnished 
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for diseases or injuries, but domiciliary care only in case the 
veteran was suffering from a permanent disability, tuber- 
culosis, or a neuropsychiatric ailment, whereas the proviso 
does not limit the furnishing of domiciliary care to those 
suffering from a permanent disability or to any class of 
diseases or defects. It is to be further noted that the pro- 
viso in using the words “ disability, disease or defect ” fails 
to follow the language of section 6 proper, “ permanent dis- 
abilities, tuberculosis, or a neuropsychiatric ailment” and 
“ diseases and injuries ”. 

At the time the proviso was enacted, paragraph 1 (c) of 
Veterans Regulation No. 6 (a), as amended by paragraph 1 
of Veterans Regulation No. 6 (b), read: 

“JT, The Administrator of Veterans’. Affairs, within the 
limits of Veterans’ Administration facilities, is authorized 
to furnish domiciliary or hospital care, including medical 
treatment, to the following persons and in the specified order 
of preference: 

ae * * ae a ae ad 


“(c) To veterans of any war, including the Boxer Re- 
bellion and the Philippine Insurrection, who served in the 
active military or naval service for a period of ninety days 
or more and who have been honorably discharged therefrom, 
or who, having served less than ninety days, were discharged 
for disability incurred in the service in line of duty, who 
have no adequate means of support, and who are suffering 
with permanent disabilities or tuberculous or neuropsychi- 
atric ailments, or such other conditions requiring emergency 
or extensive hospital treatment as may be prescribed by the 
Administrator of Veterans’ Affairs which incapacitate them 
from earning a living:” 

It will be seen from this regulation that domiciliary care 
had already been granted to all veterans having no adequate 
means of support and suffering from permanent disabilities 
except those with less than ninety days of service whose dis- 
abilities were not incurred in line of duty. Therefore, to 
hold that a permanent disability is a prerequisite to the 
grant of domiciliary care under the proviso, would be to say 
that the purpose of the Congress in enacting the proviso, so 
far as it concerns domiciliary care, was merely to extend the 
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benefits of such care to those veterans having less than ninety 
days of service and whose disabilities were not incurred in 
line of duty, and to make the furnishing of such care man- 
datory. But the language of the proviso is not in harmony 
with such a purpose. 

In my judgment, the primary purpose of the proviso, in 
so far as it concerns domiciliary care, is to enlarge the class 
of veterans that could be furnished such care before the 
amendment was enacted. Otherwise, with the exception 
that they are mandatory, the provisions of the proviso per- 
taining to domiciliary care are meaningless, for, as pointed 
out above, any veteran suffering from a permanent dis- 
ability was already entitled to such care. It will be further 
noted that the proviso makes no distinction in the require- 
ments for eligibility of veterans for hospitalization and 
domiciliary care as does the enacting clause, and if a per- 
manent disability can be made a prerequisite for domiciliary 
care it can also be made a prerequisite for hospitalization. 
This would create an anomalous situation, for under the 
enacting clause hospitalization is authorized for diseases or 
injuries with no requirement that they be permanent. 

It is important to observe that under section 6 proper the 
furnishing of hospital and domiciliary care to the classes of 
veterans covered thereby is permissive only, as shown by the 
language “the Administrator of Veterans Affairs is hereby 
authorized under such limitations as may be prescribed by 
the President ”. Under the proviso, however, the furnish- 
ing of such care is mandatory within the limits of existing 
Veterans Administration facilities as denoted by the phrase 
“shall be furnished ”. This language clearly indicates that 
the Congress intended that no veterans should be excluded 
from needed hospital or domiciliary care, if they are unable 
to pay therefor. But this mandate of the Congress does 
not in any wise affect the authority vested in the President 
to establish an order of preference among the veterans 
entitled to such care. 

In the final analysis, it may be stated that the language of 
the proviso is not ambiguous, either when read alone or in 
connection with the other provisions of Section 6. More- 
over, the legislative history of the amendment throws no 
light upon the question at issue. 
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Prior to the amendment, permanent disability was a pre- 
requisite to the furnishing of domiciliary care. Under the 
amendment, the prerequisites for such care are “ disability, 
disease, or defect”, and the “need” for such care. To 
prescribe a regulation, such as the one proposed, making a 
permanent disability, disease, or defect a prerequisite to 
domiciliary care would, in effect, be to amend the statute by 
excluding from the benefits thereof every veteran in need of 
such care who was not suffering from a permanent disability, 
disease or defect. Such a regulation would not in my opin- 
ion be valid. Manifestly, whether there is need of domicil- 
lary care is a question of fact which must be determined in 
each case by the condition of the veteran at the time he makes 
application therefor. 

In this connection it is to be observed that the regulation 
as now drawn authorizes the Administrator of Veterans’ 
Affairs to furnish hospital treatment to veterans suffering 
from any disability, disease, or defect “ requiring hospitali- 
zation”. It does not attempt to determine when hospitaliza- 
tion is needed. Such determination is properly left to the 
Administrator, and under the statute, the determination as to 
who is in need of domiciliary care must likewise be left to 
the Administrator. This can be accomplished, of course, by 
the Administrator through his subordinates by means of 
appropriate instructions, which necessarily would be the 
procedure under the proposed regulation with respect to 
hospitalization. 

For the reasons stated, it is my opinion that the provisions 
of subparagraphs (c) and (e) requiring permanent disability 
as a prerequisite to the grant of domiciliary care are invalid, 
and your third question is answered accordingly. 

I may suggest, however, that these provisions would be 
valid if the proposed regulation were so amended that vet- 
erans who are suffering from non-permanent disabilities, 
diseases, or defects would be entitled to domiciliary care if in 
need of and unable to defray the necessary expenses for such 
care, but in a lower order of preference. 

Respectfully, 
HOMER CUMMINGS. 

To the PREsipENT. 
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VALIDITY OF GENERAL REGULATIONS NO. 78 OF THE 
GENERAL ACCOUNTING OFFICE 


Paragraphs 3 (h), 3 (d) (2), and 7 of General Regulations No. 78 of the 
General Accounting Office, which prescribe administrative proce- 
dure for adjustments between appropriations and/or funds ‘‘for 
general use throughout the Government service’’, are held to be 
invalid because in conflict with certain provisions of section 601 of 
the Ecqnomy Act of June 30, 1932 (47 Stat. 417). 


DEPARTMENT OF JUSTICE, 
June 12, 1934. 


Sir: I have the honor to refer to your letter of May 31, 
1934, in which you request my opinion upon the following 
questions which have arisen and are now pending in the 
Navy Department: 

“(1) Are the regulations of the General Accounting Of- 
fice, issued by the Comptroller General under date of April 
4, 1934, and designated as General Regulations No. 78, valid 
and binding insofar as they purport to require that dis- 
bursing officers’ checks in payment for work done by one 
department or agency for another ‘ will be deposited by the 
disbursing officer with the Treasurer of the United States ’? ” 

(2) Are the aforesaid regulations of the General Ac- 
counting Office valid and binding insofar as they purport to 
require that adjustment vouchers ‘be immediately certified 
for payment * * * _ by the officer having administra- 
tion of the appropriation(s) or fund(s) to be charged ’? ” 

“(3) Are the aforesaid regulations of the General Ac- 
counting Office valid and binding insofar as they purport to 
require that, where a department ‘ account of advances’ is 
used, adjustment vouchers be listed on a schedule of ad- 
justments ‘and transmitted, with the schedule, to the Gen- 
eral Accounting Office, for transfer settlement’ ?” 

General Regulations No. 78 prescribes administrative pro- 
cedure for adjustments between appropriations and/or 
funds, “for general use throughout the Government serv- 
ice”, providing, among other things, for cases in which 
services have been performed by one department for another, 
or payments in advance are demanded under authority of 
law for services to be performed. 
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You question the validity of Paragraphs 3(h), 3(d) (2), 
and 7, it being your view that they are in conflict with the 
provisions of Section 601, Title VI of the Economy Act of 
June 30, 1932 (ch. 314, 47 Stat. 382, 417; U.S.C., Title 31, 
Secs. 686 and 686b). 

Paragraph 3(h) requires the disbursing officer to deposit 
his check with the Treasurer of the United States. 

Paragraph 3(d)(2) requires that adjustment vouchers 
“be immediately certified for payment * * * by the 
officer having administration of the appropriation(s) or 
fund(s) to be charged.” 

Paragraph 7 requires that where a department “ account 
of advances ” is used, adjustment vouchers be listed on the 
schedule of adjustments “and transmitted, with the sched- 
ule, to the General Accounting Office, for transfer settle- 
ment.” 

Section 601, supra, provides: 

“Any executive department or independent establishment 
of the Government, or any bureau or office thereof, if funds 
are available therefor and if it is determined by the head 
of such executive department, establishment, bureau, or of- 
fice to be in the interest of the Government so to do, may 
place orders with any other such department, establishment, 
bureau, or office for materials, supplies, equipment, work, 
or services, of any kind that such requisitioned Federal 
agency may be in a position to supply or equipped to render, 
and shall pay promptly by check to such Federal agency as 
may be requisitioned, upon its written request, either in 
advance or upon the furnishing or performance thereof, all 
or part of the estimated or actual cost thereof as determined 
by such department, establishment, bureau, or office as may 
be requisitioned; * * *. Bills rendered or requests 
for advance payments made, pursuant to any such order, 
shall not be subject to audit or certification in advance 
of payment” (47 Stat. 417). 

The language of this statute is plain and unambiguous. 
It provides, among other things, that an executive depart- 
ment or agency which places orders for services to be per- 
formed or materials to be furnished by another Federal 
agency “shall pay promptly by check to such Federal agency 
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as may be requisitioned,” upon its written request either in 
advance or upon performance of the requisitioned work or 
services and that “bills rendered, or requests for advance 
payments made, pursuant to any such order, shall not be 
subject to audit or certification in advance of payment.” 
The provisions of paragraphs 3(h), 3(d)(2), and 7 are 
clearly in conflict with these provisions of Section 601. 

In a decision to the Secretary of War of May 18, 1934, 
A-51607, the Comptroller General stated the purpose of 
General Regulations No. 78 to be as follows: 

“The regulations were issued to secure uniformity in the 
handling of the transactions covered thereby, and to simplify 
the method of making authorized settlements between 
agencies of the Government.” 

In the same decision, the Comptroller General stated that 
General Regulations No. 78 was issued pursuant to the au- 
thority contained in the following sections of the Budget 
and Accounting Act of June 10, 1921 (ch. 18, 42 Stat. 20, 
24-25; U.S.C., Title 31, Secs. 44. 49) : 

“Sec. 304. All powers and duties now conferred or im- 
posed by law upon the Comptroller of the Treasury or the 
six auditors of the Treasury Department, and the duties 
of the Division of Bookkeeping and Warrants of the Office 
of the Secretary of the Treasury relating to keeping the 
personal ledger accounts of disbursing and collecting off- 
cers, shall, so far as not inconsistent with this Act, be 
vested in and imposed upon the General Accounting Office 
and be exercised without direction from any other 
officer * * *,” 

“Src. 309. The Comptroller General shall prescribe the 
forms, systems, and procedure for administrative appropria- 
tion and fund accounting in the several departments and 
establishments, and for the administrative examination of 
fiscal officers’ accounts and claims against the United States.” 

It is to be noted, however, that these sections deal gen- 
erally with the right of the Comptroller General to pre- 
scribe regulations for accounting purposes, whereas Section 
601 of the Economy Act, a later statute, prescribes the pro- 
cedure to be followed by the departments and establishments 
of the Government in effecting appropriation adjustments 
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in a particular class of cases, It is the established rule in 
such circumstances that the later statute is controlling. The 
authority conferred upon the Comptroller General by Sec- 
tions 304 and 309 of the Budget and Accounting Act to pre- 
scribe regulations for accounting purposes does not give him 
the right to prescribe regulations which are in conflict with 
specific provisions of other statutes, such as those contained 
in Section 601 of the Economy Act. 

It 1s my opinion, therefore, that in so far as they relate 
to the questions submitted, paragraphs 3(h), 3(d) (2), and 
7 of General Regulations No. 78 are invalid, and your ques- 
tions are answered accordingly. 

Respectfully, 
HOMER CUMMINGS. 


To the SECRETARY OF THE Navy. 


JURISDICTION OF ATTORNEY GENERAL TO DETERMINE 
MEANING OF THE TERM “ADJUSTMENTS” AS USED IN 
EXECUTIVE ORDER NO. 6440 OF NOVEMBER 18, 19383, AS 
AMENDED, AND INCLUSION OF DEFINITION OF TERM IN 
PROPOSED ORDER 


It is within the jurisdiction of the Attorney General and not the 
Comptroller General to determine the meaning of the term “ adjust- 
ments” as used in Executive Order No. 6440 of November 18, 1933. 
as amended, prescribing rates of compensation of Government 
employees in emergency agencies not subject to the Classification 
Act; and the definition of that term consistent with the Attorney 
General’s opinion that it includes increases as well as decreases in 
rates of compensation is properly included in a proposed Executive 
order superseding Executive Order No. 6440, as amended. (See 
Executive Order No. 6746, dated June 21, 1984.) 


DEPARTMENT OF JUSTICE, 

June 14, 1984. 
Sir: J am transmitting to you this date through the Sec- 
retary of State, pursuant to Executive Order No. 6247 of 
August 10, 1933, a revised draft of a proposed Executive 
Order submitted by the Director of the Budget under date 
of June 13, 1934, superseding Executive Order No. 6440 
of November 18, 1933, as amended, prescribing rates of com- 
pensation of Government employees in emergency agencies 

not subject to the Classification Act of 1923, as amended. 
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The Department has heretofore collaborated with the 
Bureau of the Budget in preparing the proposed order. ‘The 
penultimate paragraph of the last draft prepared in the 
Department read as follows: 

“The term ‘adjustments’ as used herein shall include 
increases as well as decreases in rates of compensation, and 
the term ‘ employees’ shall include officers.” 

The term “adjustments” was defined so as to make 
the order consistent with an opinion rendered by the Attor- 
ney General to the Secretary of the Interior on April 4, 
1934, which conflicts with a decision theretofore rendered by 
the Comptroller General. In that opinion the Attorney 
General held that the provisions of Executive Order No. 
6440, as amended, authorize adjustments which result in 
increases in compensation and that such increases are not 
prohibited by section 7 of the Act of March 3, 1938, which 
provides in part that no administrative promotions in the 
civil branch of the Government shall be made during the 
fiscal year ending June 30, 1934 (47 Stat. 1515). 

The above-mentioned definition of the term “ adjust- 
ments” does not appear in the draft submitted by the 
Director of the Budget. I understand that the elimination 
was made because of the conflicting decision of the Comp- 
troller General and his expressed intention not to follow 
the opinion of the Attorney General. 

The question involved is one of law clearly without the 
jurisdiction of the Comptroller General and within that of 
the Attorney General. The opinions of the Attorney Gen- 
eral as the chief law officer of the Government should be 
respected and followed in the administration of the execu- 
tive branch of the Government. This can be accomplished 
in the instant case by defining in the proposed order the 
term “adjustments” as including increases as well as 
decreases in rates of compensation. 

Accordingly, such a definition has been included in the 
proposed order, and with this change the revised draft has 
my approval as to form and legality. 

I am enclosing for your ready reference a copy of the 
opinion of the Attorney General referred to herein. 


Respectfully, HOMER CUMMINGS. 
To the PRESIDENT. 
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TRANSFER OF DUTIES FROM THE SECRETARY OF LABOR 
TO THE DIRECTOR. GENERAL OF IMMIGRATION 


The President is not authorized by the Reorganization Act of March 
3, 1933, to increase the salary of the Director General of Immi- 
gration. 

The Reorganization Act authorizes the transfer from the Secretary 
of Labor to the Director General of Immigration duties in connec- 
tion with the admission and deportation of aliens. 


DEPARTMENT OF J USTICE, 
June 15, 1934. 


Sir: The Director of the Bureau of the Budget has sub- 
mitted for my consideration under the provisions of Execu- 
tive Order No. 6247 of August 10, 1933, a draft of a proposed 
Executive order entitled: “ Transfer of duties from the 
Secretary of Labor to the Commissioner of Immigration 
and Naturalization.” | 

The proposed order changes the name of the “ Immigra- 
tion and Naturalization Service ” to the “ Immigration Serv- 
ice”, and the title of “ Commissioner of Immigration and 
Naturalization ” to “ Director General of Immigration.” It 
provides a salary of $10,000 per annum for the Director Gen- 
eral and transfers to him, with certain exceptions, all duties 
in connection with the admission and deportation of aliens 
now exercised by the Secretary of Labor. 

The order is to be issued under the provisions of Section 
16 of the Act of March 3, 1983 (ch. 212, 47 Stat. 1517). This 
statute authorizes the President to make reorganizations 
within the executive branch of the Government by abolishing 
any executive agency in whole or in part, or by transferring 
any or all of the functions thereof to any other executive 
agency. The statute comprehensively defines the meaning 
of the term “ executive agency ” as including “ any commis- 
sion, independent establishment, board, bureau, division, 
service, or office in the executive branch of the government ”, 
including “the executive departments ” except that “ the 
President shall not have authority * * * to abolish or 
transfer an executive department and/or all the functions 
thereof.” 

With his letter of submission, the Director of the Bureau 
of the Budget encloses a copy of a memorandum to you 
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dated June 8, 1934. He offers no objection to changing the 
designation of the present “ Immigration and Naturalization 
Service ” to “ Immigration Service ”, or to changing the de- 
signation of the head of the Service from “ Commissioner 
of Immigration and Naturalization ” to “ Director General 
of Immigration.” He does object, however, to increasing 
the salary of the Director General of Immigration to $10,000 
per annum. In this connection, he states: 

“The salary of Commissioner of Immigration and Natu- 
ralization is subject to the Classification Act of 1923, as 
amended. His position is allocated to Grade 15, Clerical, 
Administrative and Fiscal Service, for which the annual 
rates of compensation are $8,000, $8,500 and $9,000. This 
is the maximum salary rate authorized by the Classification 
Act, anything in excess thereof being dependent upon spe- 
cific authorization or appropriation. 

“ It seems to me, though this is a matter of law, that there 
is serious question whether the salary rate can be exempted 
by Executive Order from the provisions of the Classification 
Act. As a matter of policy I could not recommend that it 
_ be so exempted.” 

The Secretary of Labor, on the other hand, in a letter to 
the Director of the Bureau of the Budget dated June 14, 
1934, states: 

“TI have read your memorandum to the President, dated 
June 8th, relating to the Executive Order that I suggested 
to change certain immigration and naturalization functions. 

: & me * x % 

“The third objective of the Order is to increase the salary 
of the head of the service from $8,000 to $10,000. I take it 
that there is no doubt that the Commissioner performs du- 
ties that fully warrant this increase in salary; the only ques- 
tion is whether, as a matter of law, this increase can be 
accomplished by an Executive Order. It seems to me that, 
since the increase is justifiable the better course is to at- 
tempt to do it by Executive Order, and leave the question of 
its legality to the Comptroller General of the United States 
for final determination. He, after all, is the proper person 
to pass on questions of law arising in the fiscal administra- 
tion of the government.” 
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In view of the remarks of the Secretary of Labor with re- 
spect to the jurisdiction of the Comptroller General, I am 
constrained to observe that the Attorney General is still the 
chief law officer of the Government and, as such, is the proper 
official to pass upon all questions of law. In fact, the At- 
torney General has already considered and determined this 
precise question. 

The original draft of the last paragraph of Section 19 
of Executive Order No. 6166 of June 10, 1933, contained at 
the end thereof the language: 

“and at such rates of pay as may be determined by him to 
be proper.” 

The authority for this provision was said to be contained 
in the following language of the reorganization statute: 

“The President’s order directing any transfer, consolida- 
tion, or elimination under the provisions of this title shall 
also make provision for the transfer or other disposition of 
the records, property (including office equipment), and per- 
sonnel affected by such transfer, consolidation, or elimina- 
tion.” | 

The Attorney General advised the Director of the Bureau 
of the Budget in an opinion of June 8, 1933, that the above- 
quoted provision of the proposed paragraph was “ objection- 
able for the reason that whereas the President may author- 
ize the head of a new agency to create such positions as may 
be necessary to perform the functions transferred to or con- 
solidated therewith, when such positions have been created, 
the provisions of the Classification Act of 1923 (U.S.C., 
Title 5, Sec. 661 et seg.) , become applicable thereto and deter- 
mine the compensation which shall attach to such positions.” 

This objectionable provision was accordingly eliminated 
from the last paragraph of Section 19. 

It is my opinion, therefore, that the provision of the pro- 
posed order authorizing a salary of $10,000 per annum for 
the Director General of Immigration is not authorized under 
the reorganization statute. 

The Director of the Bureau of the Budget questions both 
the policy and legality of transferring from the Secretary 
to the Director General duties in connection with the admis- 
sion and deportation of aliens, stating that in 1922 it ap- 
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peared to be the intention of Congress to place these duties 
in the Secretary. In view of the comprehensive definition 
of the term “ executive agency ” as used in the reorganiza- 
tion statute, it is my opinion that the President is clearly 
authorized to transfer the duties in question from the Secre- 
tary of Labor to the Director General of Immigration. 

In accordance with the views expressed herein, I have 
eliminated from the proposed order the provision authoriz- 
ing a salary of $10,000 per annum for the Director General 
of Immigration, and I have made other changes in the 
order to secure more appropriate form and language. With 
these changes, the proposed order has my approval as to 
form and legality. 

Since the order must be transmitted to the Congress, I 
have prepared and enclose for your consideration a draft 
of an appropriate transmittal message. 

Pursuant to the requirements of Executive Order No. 6247 
of August 10, 1933, 1 am transmitting this letter and its 
enclosures to you through the Secretary of State. 

Respectfully, 
HOMER CUMMINGS. 

To the PRESIDENT. 


CIVIL SERVICE—OFFICERS AND EMPLOYEES OF THE 
BUREAU OF NATIONAL HOMES 


It is doubtful whether the President after having conferred a classi- 
fied civil-service status upon the personnel in certain positions in 
the Bureau of National Homes of the Veterans’ Administration 
can restore the original status of such personnel and require them 
to take new examinations in competition with persons already on 
the civil-service eligible lists. 

The President has authority, however, under the Civil Service Act to 
place such positions under schedule A of the civil-service rules, the 
effect of which would be to take the positions out of the competitive 
classified civil service and place them among the positions which 
are excepted from competitive examination under the civil-service 
rules. 

DEPARTMENT OF JUSTICE, 


June 16, 1934. 
Sir: The Director of the Bureau of the Budget has trans- 
mitted to me under the provisions of Executive Order No. 
6247 of August 10, 1933, a proposed Executive order amend- 
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ing Executive Order No. 5609 of April 23, 1931. That order 
was issued under Section 4 (b) of the Act of July 3, 1930 
(ch. 863, 46 Stat. 1017). This Act authorized the President 
to consolidate and coordinate governmental activities affect- 
ing war veterans. Section 4 (b) provided: 

“ Such of the personnel as are not inmates of any of the 
branches of the National Home for Disabled Volunteer 
Soldiers may, by Executive order, be given a civil- 
service status in accordance with the laws relating thereto 
upon such terms and conditions as the President may 
direct * * *,” 

The order covered into the classified civil service certain 
positions of the National Homes for Disabled Volunteer 
Soldiers which, by Executive order, under the Act of 
July 3, 1930, supra, had been consolidated in a Bureau of 
National Homes of the Veterans’ Administration. The 
effect of the order was to confer a civil-service status upon 
the occupants of said positions without requiring open com- 
petitive civil service examinations. The proposed amend- 
ment restores the original status by separating such persons 
from the classified civil service, but permitting them and 
others to take new examinations from the result of which the 
places thus made vacant will be filled in competition with 
persons already on the civil service eligible lists. 

Section 6 of the Act of August 24, 1912 (ch. 389, 37 Stat. 
5389, 555), regulates removals from the classified civil service. 
Section 6 provides: 

“* * * no person in the classified civil service of the 
United States shall be removed therefrom except for such 
cause as will promote the efficiency of said service and for 
reasons given in writing, and the person whose removal 
is sought shall have notice of the same and of any charges 
preferred against him, and be furnished with a copy thereof, 
and also be allowed a reasonable time for personally answer- 
ing the same in writing * * *.” 

The proposed amendment raises the question as to whether 
the President’s power in the premises is limited by Section 
6, supra, or the authority which is vested in the Adminis- 
trator of Veterans’ Affairs to appoint and remove officers 
and employees of the Bureau of National Homes. In this 


The President 569 


connection it is to be observed that Section 6 is embodied 
in Civil Service Rule XII issued by the President under the 
authority contained in the Civil Service Act of January 16, 
1883 (ch. 27, 22 Stat. 408, 404). 

Under Article II, Section 2 of the Constitution, Congress 
may vest the appointment and removal of inferior officers 
of the Government in the President alone, the courts of law, 
or the heads of departments. (Myers v. United States, 272 
U.S. 52, 158-161.) In this case the court said (p. 161): 

“Assuming then the power of Congress to regulate remov- 
als as incidental to the exercise of its constitutional power to 
vest appointments of inferior officers in the heads of depart- 
ments, certainly so long as Congress does not exercise that 
power, the power of removal must remain where the Con- 
stitution places it, with the President, as part of the execu- 
tive power; * * *,” 

But the power to appoint and remove officers and 
employees of the Bureau of National Homes of the Vet- 
erans’ Administration is by law, as heretofore suggested, 
vested in the Administrator of Veterans’ Affairs, who per- 
forms the duties of his office under the direction of the 
President. 

It has been held that a clerk appointed by an Assistant 
Treasurer of the United States, with the approval of the 
Secretary of the Treasury, was appointed by the head of a 
department within the meaning of Article II, Section 2 
of the Constitution. (United States v. Hartwell, 6 Wall. 
385, 3938-394). It has also been held that the Civil Service 
Commission (an independent establishment like the Vet- 
erans’ Administration) is a department within the mean- — 
ing of Article II, Section 2 of the Constitution (Opinion of 
the Attorney General to the President of August 12, 1933, 
No. 19-2-176). . 

Considering all of the circumstances, it is very doubtful, 
in my opinion, if the President is authorized to issue the 
proposed order in its present form. It is clear, however, 
that he would have authority under the Civil Service Act 
of January 16, 1883, supra, to place all positions in the Bu- 
reau of National Homes under Schedule A of the Civil 
Service Rules. The effect of such an order would be to 





570 Virgin Islands—Designation of Acting Governor 


take these positions out of the competitive classified civil 
service and place them among the class of positions which 
are excepted from competitive examination under the Civil 
Service Rules. The order would not deprive the occupants 
of the positions of the civil service status conferred upon 
them by Executive Order No. 5609, but it would make their 
future service dependent upon the pleasure of the appoint- 
ing officer. 
I have prepared and enclose an appropriate draft of such 
an order, which has my approval as to form and legality. 
Respectfully, 
HOMER CUMMINGS. 


To the PRESIDENT. 





AUTHORITY OF GOVERNOR OF VIRGIN ISLANDS TO DESIG- 
NATE THE LIEUTENANT GOVERNOR OF ST. CROIX AS 
ACTING GOVERNOR IN CERTAIN CASES 


The Governor of Virgin Islands has authority under section 1 of the 
Act of March 3, 1917 (ch. 171, 39 Stat. 1132), to designate with the 
approval of the President the Lieutenant Governor of St. Croix 
as Acting Governor of Virgin Islands during the absence or dis- 
ability of the Governor and the Government Secretary and Com- 
missioner of Finance. 

DEPARTMENT OF JUSTICE, 
June 16, 1934. 

Sir: Reference is made to your recent submission to me 
of an Executive order issued by the Governor of the Virgin 
Islands under date of May 29, 1934, and submitted to you 
by the Secretary of the Interior for approval under date of 
June 7, 19384. The order is as follows: 

“In case of the absence or disability of the Governor of 
the Virgin Islands of the United States or of the Govern- 
ment Secretary and Commissioner of Finance of the Virgin 
Islands of the United States, the Lieutenant Governor of 
St. Croix shall carry on the current business and administra- 
tion as Acting Governor of the Virgin Islands of the United 
States.” 

The purpose and effect of the proposed order is to make 
the Lieutenant Governor of St. Croix Acting Governor of 
the Virgin Islands in case the Governor and the Government 
Secretary and Commissioner of Finance are absent or dis- 
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abled. A similar order was issued by the Governor August 
20, 1926, and approved by the President September 13, 1926, 
which provided in effect that the Government Secretary 
(now Government Secretary and Commissioner of Finance) 
should act as Governor during the absence or disability 
of the Governor. 

Section 1 of the Act of March 3, 1917 (ch. 171, 39 Stat. 
1182), providing a temporary government for the Virgin 
Islands, reads in part: 

“ Except as provided in this chapter, all military, civil, 
and judicial powers necessary to govern the West Indian 
Islands acquired from Denmark shall be vested in a gov- 
ernor and in such person or persons as the President may 
appoint, and shall be exercised in such manner, as the Presi- 
dent shall direct until Congress shall provide for the gov- 
ernment of said islands: * * *” 

Under this section, the President is authorized to and does 
appoint (with the advice and consent of the Senate as 
further provided in the section), the Governor of the Virgin 
Islands. The statute vests in the Governor, and such per- 
sons as the President may appoint, all military, civil, and 
judicial powers necessary to govern the Islands, which must 
be exercised “in such manner as the President shall direct ”. 
There is no doubt that the designation of an official to act 
as Governor in the absence of the Governor and the Govern- 
ment Secretary and Commissioner of Finance is necessary 
for the proper administration of the Government of the 
Virgin Islands. There is no doubt also that the President, 
if he chose to do so, could make such designation himself. 
However, in the absence of the exercise of such authority 
by the President, the Governor is authorized to make such 
designation with the approval of the President. This, in 
effect, is the exercise of a necessary power by the Governor 
“in such manner as the President shall direct ”. 

For the reasons stated, it is my opinion that the Governor 
of the Virgin Islands is authorized to issue the Executive 
order in question with your approval. 

I desire to point out, however, an apparent typographical 
error in the order which might well be corrected before 
approval by you. As the order now reads the Lieutenant 
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Governor of St. Croix is literally authorized to act as Gov- 
ernor in the event either the Governor or the Government 
Secretary and Commissioner of Finance is absent or dis- 
abled. It is obvious that it is intended that the Lieutenant 
Governor of St. Croix shall act only in case both of the 
officials named are absent or disabled. It is suggested that 
the error can be eliminated by striking out the words “or 
of” at the beginning of the third line of the order and 
substituting therefor the word “and ”. 
_ Respectfully, 
HOMER CUMMINGS. 
To the PresiDENT. 





VOCATIONAL EDUCATION ACT—CALIFORNIA RETIRE- 
MENT ACT 


The appropriations authorized by the Vocational Education Act of 
February 23, 1917 (39 Stat. 929), may not properly be used for 
paying any part of California’s contribution to the employees’ retire- 
ment fund under the Act of the Legislature of California, approved 
June 9, 1931. 

DEPARTMENT OF JUSTICE, 


June 18, 1934. 


Sir: I have the honor to comply with your request of 
May 2, for my opinion whether the appropriations author- 
ized by the Act of Congress of February 23, 1917, c. 114, 
39 Stat. 929, may properly be charged with one-half of the 
State’s contribution to the Employees’ Retirement Fund 
under the Act of June 9, 1931, of the Legislature of Cali- 
fornia (Laws 1931, p. 1442; Deering’s Gen. Laws 1931, v. 2, 
pp. 3157 et seq.). 

The Act of Congress provided annual appropriations for 
the purposes indicated by the following excerpts therefrom: 

“Src. 2. That for the purpose of cooperating with the 
States in paying the salaries of teachers, supervisors, or di- 
rectors of agricultural subjects there is hereby appro- 
priated * * *.” 

“Src. 3. That for the purpose of cooperating with. the 
States in paying the salaries of teachers of trade, home eco- 
nomics, and industrial subjects there is hereby appro- 
priated * * *.” 
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“Sec. 4. That for the purpose of cooperating with the 
States in preparing teachers, supervisors, and directors of 
agricultural subjects and teachers of trade and industrial 
and home economics subjects there is hereby appropri- 
ated * 86% % 9) 

“Sec. 9. * * * The moneys expended under the pro- 
visions of this Act, in cooperation with the States, for the 
salaries of teachers, supervisors, or directors of agricultural 
subjects, or for the salaries of teachers of trade, home eco- 
nomics, and industrial subjects, shall be conditioned that for 
each dollar of Federal money expended for such salares 
the State or local community, or both, shall expend an equal 
amount for such salaries; and that appropriations for the 
training of teachers of vocational subjects, as herein pro- 
vided, shall be conditioned that such money be expended for 
maintenance of such training and that for each dollar of 
Federal money so expended for maintenance, the State or 
local community, or both, shall expend an equal amount for 
the maintenance of such training.” 

The pertinent sections of the California statute, with the 
section headings included in the codification (Gen. Laws 
1931) are as follows: 

“ Sec. 1. Purrosr or Act.—The purpose of this act is to 
effect economy and efficiency in the public service by pro- 
viding a means whereby employees who become superan- 
nuated or otherwise incapacitated may, without hardship 
or prejudice, be replaced by more capable employees, and to 
that end providing a retirement system consisting of retire- 
ment compensation and death benefits.” 

“Sec. 12. ‘Compensation’ shall mean the remuneration 
paid in cash out of funds controlled by the state plus the 
monetary value, as determined by the board of administra- 
tion, of board, lodging, fuel, laundry and other advantages 
of any nature furnished by the state to a member in pay- 
ment for his services.” 

“Sec. 67. Depuctrion or Rate rrom Sauary.—The board 
of administration shall certify to the head of each office or 
department the normal rate of contribution for each mem- 
ber provided for in section 65 of this act. The head of each 
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office or department shall apply such rate of contribution 
to so much of the compensation of each member as does not 
exceed four hundred sixteen dollars and sixty-six cents per 
month and shall certify to the state controller on each and 
every pay-roll the amount to be contributed and shall fur- 
nish immediately to the board of administration a copy of 
each and every such pay-roll; and each such amount shall 
be deducted by the head of each office or department and 
shall be remitted to the board, and shall be credited by the 
board, together with regular interest, to an individual ac- 
count of the member for whom the contribution was made. 
Payment of salaries or wages less such contribution shall 
be full and complete discharge and acquittance of all claims 
and demands whatsoever for the service rendered by mem- 
bers during the period covered by such payment, except 
their claims to the benefits to which they may be entitled 
under the provisions of this act.” 

“Sec. 69. CoNTRIBUTION oF StTatTeE.—At the end of each 
month the board shall determine the aggregate amounts of 
the compensation of all members payable (a) from the gen- 
eral fund of the state and (b) from all other funds out of 
which compensation is paid to members, on which the nor- 
mal contribution for such month is calculated. There shall 
be paid to the retirement fund by the state from the general 
fund and from every other fund out of which compensation 
is paid to members, as its contribution to the retirement 
fund, the following.” 

It appears from an examination of the foregoing that 
regular payments into the fund are made by all employees, 
through deductions from their “salary or wages,” and that 
a separate and distinct “ contribution ” is made by the State. 
This “ contribution ” by the State is not part of the “ salary ” 
of the employee, as clearly indicated by the Act of the Leg- 
islature; 1t does not even come within the broader term 
“ compensation,” as defined therein; and it is necessarily true 
that Congress did not intend to include within the “salary ” 
of a state employee a “ contribution ” which the Legislature 
itself distinguishes from both “salary” and “ compensa- 
tion.” The Comptroller General and your Solicitor have 
previously reached like conclusions. 
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With respect to the funds provided for “preparing 
teachers ”.and conditioned to be used “for maintenance of 
such training,” I have been informed, upon inquiry at your 
Department, that the Federal Board for Vocational Educa- 
tion, has, during the seventeen years that the statute has 
been effective, maintained the view that the following gen- 
eral classes of expenditures are authorized. 

. Salaries of trainers. 

. Clerical services. 

. Light and heat. 

. Travel. 

. Communication. 

. Rent. 

. Printing. 

. Supplies (not including equipment). 
. Janitor services. 

There has been no definite ruling that no other item would 

be allowed, but it is significant that none has been allowed; 
and this, I think, amounts to a practical construction defini- 
tive of the general scope of items allowable. As such, it is 
entitled to much weight when now determining the mean- 
ing of the words of the statute, and is not to be departed 
from save for cogent reasons. Louisville &@ N. R. Co. v. 
United States, 282 U.S. 740, 757. 
- The payment of pensions, or retirement pay, to persons 
who have ceased to train teachers does not come within the 
words, “ preparing teachers,” for which specific purpose the 
appropriation was authorized. If it be assumed that the 
further words, conditioning the appropriation to be ex- 
pended “for maintenance of such training,” imply some- 
thing more than “ preparing teachers,” nevertheless this will 
not suffice. There is a perceivable connection between the 
proper maintenance of a system of teacher training and the 
establishment of a fund for the retirement of persons en- 
gaged therein whose continued retention would affect the 
efficiency of the system, but the connection is too remote to 
bring it within the words of the Act of Congress, particu- 
larly in the hight of the administrative practice which has 
prevailed during the seventeen years since the statute was 
enacted. 
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It is, therefore, my opinion that the appropriations may 
not properly be used for paying any part of the state’s con- 
tribution to the retirement fund. 

Respectfully, 
HOMER CUMMINGS. 


To the SECRETARY OF THE INTERIOR. 





AUTHORITY DELEGATED UNDER THE NATIONAL INDUS- 
TRIAL RECOVERY ACT TO THE ATTORNEY GENERAL AND 
THE SECRETARY OF LABOR 


Authority delegated by the President under the National Industrial 
Recovery Act to the Attorney General and the Secretary of Labor 
can be exercised only by those officers personally, and cannot be 
exercised by the Acting Attorney General or the Acting Secretary 
of Labor, 

DEPARTMENT OF JUSTICE, 
June 19, 1934. 

Sir: On Saturday last you directed me to revise the pro- 
posed Executive order delegating further authority to the 
Administrator for Industrial Recovery so as to provide that 
the authority delegated shall be exercised only during your 
absence from Washington “ from to , and only 
upon the apprers of the Attorney General and the Secre- 
tary of Labor.” 

Since then I have considered the question as to hath 
the Attorney General and the Secretary of Labor would have 
to exercise this authority personally or whether it could be 
exercised by the Acting Attorney General and the Acting 
Secretary of Labor, and I have reached the conclusion that 
such authority must be exercised by them personally. 

Under the proposed order, the Attorney General and the 
Secretary of Labor in approving the exercise of authority 
by the Administrator for Industrial Recovery would not 
be acting in their official capacity but as agents of the Presi- 
dent under the National Industrial Recovery Act. To au- 
thorize and require the Attorney General and the Secre- 
tary of Labor to act in their official capacity would be to 
enlarge the duties and responsibilities of their offices. Since 
the offices were created and their scope defined by Congress, 
no change can be made therein except by an act of Congress. 
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It necessarily follows that the President could not by Exec- 
utive order authorize and require these officials to act under 
the proposed order in their official capacity. Since they 
do not act in their official capacity, and since the Acting 
Attorney General and the Acting Secretary of Labor can 
act only in their official capacity, the authority delegated to 
the former can not be exercised by the latter, unless they are 
so authorized by the proposed order. I find no such author- 
ity in the order. 

Accordingly, I have revised the proposed order so as to 
make the exercise of the authority delegated to the Admin- 
istrator for Industrial Recovery subject also to the approval 
of the Acting Attorney General and the Acting Secretary of 
Labor. 

The revised draft is enclosed. 

Respectfully, 
HOMER CUMMINGS. 


To the PRESIDENT. 





BOARD OF MEDIATION AND NATIONAL MEDIATION 
BOARD 


By Bill H. R. 9861, entitled ‘‘A Bill to amend the Railway Labor Act 
approved May 20, 1926, and to provide for the prompt disposition 
of disputes between carriers and their employees”? Congress intended 
that the old Board of Mediation shall continue to function under the 
statute as it existed prior to the amendment during the 30-day 
interval between the approval of the Bill and the appointment of the 
new National Mediation Board. 

The provision in the Bill, supra, that cases ‘‘unsettled on the date of 
approval of this Act shall be handled to conclusion by the Mediation 
Board’’ must be understood as meaning that cases so pending shall 
be handled to conclusion by the new Board unless concluded by the 
old Board during the 30-day period subsequent to the approval 
of the Bill. 

DEPARTMENT OF JUSTICE, 
June 20, 1934. 
Sir: I have the honor to advise you of my conclusions con- 
cerning Bill H. R. 9861, entitled “A Bill to amend the Rail- 
way Labor Act approved May 20, 1926, and to provide for 
the prompt disposition of disputes between carriers and 
their employees”, with respect to the intention of Congress 


concerning the continued functioning of the present Board 
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of Mediation during the thirty-day interval between the 
approval of the Bill and the appointment of the new 
“ National Mediation Board.” 

The following provisions, contained in Section 4, as 
amended, are particularly pertinent. 

“Sec. 4. First. The Board of Mediation is hereby abol- 
ished, effective 30 days from the approval of this Act and the 
members, secretary, officers, assistants, employees, and agents 
thereof, in office upon the date of the approval of this Act, 
shall continue to function and receive their salaries for a 
period of 30 days from such date in the same manner as 
though this Act had not been passed. There.is hereby estab- 
lished, as an independent agency in the executive branch 
of the Government, a Board to be known as the ‘ National 
Mediation Board’, to be composed of three members ap- 
pointed by the President, by and with the advice and con- 
sent of the Senate, not more than two of whom shall be 
of the same political party. The terms of office of the mem- 
bers first appointed shall begin as soon as the members shall 
qualify, but not before 30 days after the approval of this 
Ack = Se 

“All cases referred to the Board of Mediation and unset- 
tled on the date of the approval of this Act shall be handled 
to conclusion by the Mediation Board” (48 Stat. 1193). 

“ Mediation Board” is defined in Section 1 of the Bill 
as meaning “the National Mediation Board created by 
this Act.” All powers conferred by the Bill are vested 
in the “ Mediation Board ”, which is thus carefully distin- 
guished from the old “ Board of Mediation.” It therefore 
appears to be clear that the old Board cannot exercise any 
powers conferred by the new Bill. 

The old Board is to “continue to function * * * for 
a period of thirty days * * * in the same manner as 
though this Act had not been passed.” Since, as stated, 
there is no function vested by the amendatory legislation 
in the old Board, it must be contemplated that the old Board 
shall continue to function under the statute as it existed 
_ prior to the amendment. 

The provision that cases unsettled on the date of approval 
of the amendment shall be handled to conclusion by the 
new Board must be understood as meaning that cases so 
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pending shall be handled to conclusion by the new Board 
unless concluded by the old Board during the thirty day 
period. Any other view would be inconsistent with the 
express provision that the old Board shall continue to func- 
tion during the thirty day period in the same manner as 
though the amendment had not been enacted. 
Respectfully, 
HOMER CUMMINGS. 
To the PresipEnt. 





AUTHORITY TO IMPOSE CIVIL PENALTIES FOR VIOLATIONS 
OF CODES OF FAIR COMPETITION 


The National Industrial Recovery Act does not authorize the Presi- 
dent to impose civil penalties for violations of codes and regula- 
tions, or to compromise civil or criminal liability arising under 
the Act. 

DEPARTMENT OF JUSTICE, 
June 21, 1984. 


Sir: I am herewith returning without approval, for the 
reasons hereinafter stated, a proposed Executive Order 
submitted for my consideration at your direction by your 
Assistant Secretary, Mr. M. H. McIntyre, authorizing the 
Federal Alcohol Control Administration to compromise 
civil and criminal liability for violations of Codes of Fair 
Competition for the various alcoholic beverage industries, 
by assessing civil penalties, such penalties after assessment 
to be subject to mitigation and remission by the said 
Administration. 

The Administration suggests to the President in a letter 
of May 24, 1934, that he is authorized to issue the proposed 
order by virtue of the authority vested in him under section 
10(a) “to prescribe such rules and regulations as may be 
necessary to carry out the purposes of this title” (Title I) 
(48 Stat. 200), and by virtue of other authority conferred 
. by the Act. With this suggestion, I am unable to agree. 

The general power to make regulations to carry into ef- 
fect any particular statute does not carry with it the power 
to create offenses or to assess penalties for violations of the 
statute (United States v. Eaton, 144 U.S. 677). An executive 
officer can not, by his regulations, alter or amend a law. 
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All he can do is to regulate the mode of proceeding to carry 
into effect what Congress has enacted (Morrill v. Jones, 
106 U.S. 466). Penalties are purely the creatures of the 
legislature. They cannot be created by judicial implication, 
but must be expressly imposed by statute (25 C.J. sec. 73, 
p. 1179; The Board of Health v. The Pacific Mail Steam- 
ship Co., 1 Cal. 197; The Western Union Telegraph Co. v. 
Jones, 116 Ind. 361; Health Department v. Knoll, 70 N.Y. 
530). 

The National Industrial Recovery Act does not provide for 
civil penalties. Section 3 (f) of Title I (48 Stat. 197) pro- 
vides that a violation of a code of fair competition approved 
by the President shall be a misdemeanor and upon conviction 
thereof an offender shall be fined not more than $500 for 
each offense. Section 10 (a) provides, znter alia, that viola- 
tions of rules or regulations made by the President shall be 
punishable by fine of not to exceed $500, or imprisonment 
of not to exceed six months, or both. These provisions 
clearly contemplate judicial action through criminal pro- 
ceedings. A criminal statute may not be enforced by civil 
action. United States v. Claflin, 97 U.S. 546. 

The Administration further suggests that the procedure 
provided by the proposed Executive order is in accord with 
legislation now in force providing analogous systems for 
the enforcement of navigation, customs, and immigration 
laws. ‘Those laws, however, do not present analogous cases 
since they contain provisions specifically imposing civil 
penalties. 

It is also urged by the Administration that payment of the 
civil penalties to be assessed by the Administration would 
be entirely voluntary. However, criminal prosecution or 
permit revocation might, and probably would, result from 
u refusal to pay the civil penalty, and I find it difficult to 
reach the conclusion that such payments would be held to 
be entirely voluntary. 

Viewing the matter in the light of the above considera- — 
tions and the above-cited authorities, I am of the opinion 
that the President has no authority to impose civil penalties 
for violations of codes and regulations, and that violators 
of such codes and regulations may not lawfully be punished 
in @ manner other than that provided by Congress in the 
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National Industrial Recovery Act. It follows, of course, 
that the President has no power to delegate such authority 
to the Federal Alcohol Control Administration and that the 
issuance of the proposed Executive order would be 
unauthorized. 

I have also given consideration to the question of whether 
the National Industrial Recovery Act authorizes the Presi- 
dent to compromise civil or criminal] liability arising there- 
under, and, in my opinion, it does not do so. I find nothing 
in the Act which expressly or impliedly authorizes such 
action. Nearly all important laws contain provisions 
authorizing some executive officer to establish regu- 
lations to carry out the purposes thereof, but it has 
never been held that the authority to establish regulations 
includes the authority to compromise lability arising under 
such laws. As above indicated, the power to make regula- 
tions does not include the power to alter, amend, or add to 
alaw (Morrill v. Jones, supra). It is clear that a regulation 
authorizing the compromise of liability arising under the 
National Industrial Recovery Act would be in “effect legis- 
lation and, therefore, invalid. 

For the reasons stated above, I am constrained to advise 
you that, in my opinion, the proposed Executive Order is 
not authorized by law. 

Respectfully, 
HOMER CUMMINGS. 

To the PREsIDENT. 





CREATION OF THE NATIONAL STEEL RELATIONS BOARD 
AND THE NATIONAL LONGSHOREMEN’S LABOR BOARD 


The President is authorized by the National Industrial Recovery Act 
and Joint Resolution of June 19, 1934, to create the National Steel 
Labor Relations Board and the National Longshoremen’s Labor 
Board. (See Executive Orders Nos. 6748 of June 26, 1934, and 
6751 of June 28, 1934.) 

DEPARTMENT OF JUSTICE, 
June 26, 1934. 
Sir: Mr. Charles E. Wyzanski, Jr., Solicitor of the De- 
partment of Labor, has just submitted to me informally two 
proposed Executive orders creating the “National Steel 
Labor Relations Board”, and the “ National Longshore- 
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men’s Labor Board.” The two orders follow closely in form 
and substance the proposed Executive Order creating the 
“ National Labor Relations Board ”, which has received my 
approval as to form and legality. 

Upon a hasty examination, it appears to me that the two 
proposed orders are authorized under Title I of the National 
Industrial Recovery Act (48 Stat. 195), and the Joint Reso- 
lution (Public Resolution No. 44, 73d Congress, 48 Stat. 
1183), approved June 19, 1934. Accordingly, they have my 
approval as to form and legality. 

Respectfully, 
| HOMER CUMMINGS. 


To the PREsIpDENT. 





AUTHORITY TO CREATE THE NATIONAL RESOURCES BOARD 


The President has authority under the National Industrial Recovery 
Act to create the National Resources Board. (See Executive Order 
No. 6777, dated June 30, 1934.) 


DEPARTMENT OF JUSTICE, 
June 27, 1934. 

Sir: Mr. Charles W. Eliot, Executive Officer of the Na- 
tional Planning Board, has just submitted to me informally 
a proposed Executive order creating the National Resources 
Board. 

The Board is created for the purpose of preparing and 
presenting to the President “a program and plan of pro- 
cedure dealing with the physical, social, governmental and 
economic aspects of public policies relating to the develop- 
ment and use of land, water, and other national resources 
and such other related subjects as may from time to time 
be referred to them by the President”. The Board is 
authorized to appoint such officers and employees as may be 
necessary to carry out the purposes of its establishment and 
to defray the cost of such investigations and reports as may 
be made at the request of the Board by other departments 
or agencies of the Federal government. The Federal Emer- 
gency Administration of Public Works is directed to allot 
to the Board the sum of $925,000 to enable it to carry out 
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its functions. All the powers, duties, records, personnel, 
equipment, and funds of the National Planning Board of 
the Federal Emergency Relief Administration of Public 
Works are transferred to the National Resources Board, and 
the National Planning Board is abolished. 

Titles I and II of the National Industrial Recovery Act 
are relied upon as authority for the issuance of the pro- 
posed order. Under Section 2(b) of Title I of that Act, 
the President is expressly authorized to “ establish an indus- 
trial planning and research agency to aid in carrying out 
his functions under this title” (48 Stat. 195). The pur- 
poses of the Board, as set forth above, make it a public works 
project authorized under Title IT, such as the National Plan- 
ning Board heretofore established under the authority of 
Title II, and which has been abolished by the proposed 
order. The proposed Board is analogous to the Central 
Statistical Board established by Executive Order No. 6700 
of May 4, 1934, in that the Central Statistical Board deals 
primarily with the coordination of statistical data of the 
government, whereas the National Resources Board will 
coordinate development projects for land and water use. 
Executive Order No. 6700 received my approval as to form 
and legality. It 1s my opinion, therefore, that you are fully 
authorized under Titles [ and II to establish the National 
Resources Board by the proposed Executive order. 

I invite your attention to the fact, however, that by 
Executive Order No. 6693 of April 28, 1934, you established 
the Committee on National Land Problems. The proposed 
order will result in an overlapping of the duties of the 
Board and the Committee. In view of this fact you may 
consider it advisable to abolish the Committee. The Com- 
mittee is composed of one representative of the Department 
of the Interior, Department of Agriculture and the Federal 
Emergency Relief Administration. The Departments of 
- the Interior and Agriculture are to be represented on the 
National Resources Board by their Secretaries as consultant 
members. The Federal Emergency Relief Administration 
is not represented. If you should conclude to abolish the 
Committee, you may desire to give the Federal Emergency 
Relief Administration representation on the Board. 
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The proposed order has my approval as to form and 
legality and pursuant to the provisions of Executive Order 
No. 6247 of August 10, 1933, I am transmitting it to you 
through the Secretary of State. 


Respectfully, HOMER CUMMINGS 


To the PrREesmeEnNT. 





CIVIL SERVICE—APPOINTMENTS IN TREASURY DEPART- 
MENT UNDER EMERGENCY BANKING ACT OF 1983, ETC. 


The President has the power under the Civil Service Act to authorize 
appointments in the Treasury Department under the provisions of 
the Emergency Banking Act of 1933, the Gold Reserve Act of 1984, 
and the Silver Purchase Act of 1934, without regard to the require- 
ments of the Civil Service Rules. (See Executive Order No. 6756 
of June 28, 1984.) 


DEPARTMENT OF JUSTICE, 
June 27, 1934. 


Sir: The Director of the Bureau of the Budget has sub- 
mitted for my consideration a proposed Executive order 
authorizing appointments in the Treasury Department 
under the provisions of the Emergency Banking Act of 
1933, the Gold Reserve Act of 1934, and the Silver Purchase 
Act of 1934, to be made without regard to the requirements 
of the Civil Service Rules. 

No statute is cited in the draft submitted as authority for 
the issuance of the proposed order. 

In 26 Op. 502, Attorney General Bonaparte observed 
(p. 507): 

“Tam of opinion, therefore, that under the existing civil 
service rules all places in the executive civil service, except 
those mentioned in schedule ‘A,’ and except persons em- 
ployed merely as laborers, and persons whose appointments 
are subject to confirmation by the Senate, must be appointed 
as a result of open competitive examinations, held under the 
provisions of the law. Congress may, of course, at any time . 
it deems proper, exempt any position or any class of posi- 
tions from the operation of the act, but to do this it must use 
language indicating clearly and affirmatively its intention 
that the civil service rules should not be applied.” 

The Congress has not expressly manifested an intention 
in any of the acts covered by the proposed order to exempt 
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from the classified civil service the positions which must 
necessarily be created to enable the Treasury Department to 
carry out the statutory provisions. But assuming that the 
positions are created under the authority of these acts and 
not under Section 169 of the Revised Statutes (5 U.S.C., sec. 
43), it 1s clear that the acts are of an emergency and tempo- 
rary character. In this connection it may be observed that 
in 31 Op. 530, Attorney General Palmer stated (p. 532): 

“It has been held by my predecessor that Congress, in 
enacting legislation, may, by implication and without any 
express words to that effect, exempt positions in the Govern- 
ment service from civil service requirements (25 Op. 413; 
22 Op. 556).” 

In this opinion, the Attorney General further stated that 
the “ necessities of the situation out of which arose Federal 
control of the railroads therefore raise a clear implication 
that Congress did not intend employees engaged in the 
Federal operation of the railroads to be bound by the civil 
service rules ”. 

Regardless, however, of the fact that the Congress has not 
expressly authorized appointments to the positions in ques- 
tion to be made without regard to the requirements of the 
Civil Service Rules, and irrespective of the statutory au- 
thority under which the positions are created, the President 
has the power under the Civil Service Act to authorize the 
making of such appointments without regard to the Civil 
Service Rules. In 82 Op. 273, Acting Attorney General 
Frierson stated : 

“By the Civil Service Act (Act of January 16, 1883, 22 
Stat. 403) Congress established the general principle that 
appointments to positions in the public service should be 
made according to merit, and that no one should be ap- 
pointed until he had passed an examination designed to test 
his capacity and fitness for office. To that extent the discre- 
tion of the appointing officer was limited. But the President 
was vested with discretion to determine whether or not, be- 
cause of the peculiar qualifications required for some posi- 
tions, the efficiency of the public service would best be pro- 
moted by leaving to the discretion of the appointing officer 
the method of determining the appointee’s fitness for office. 
The President has, in the exercise of his discretion, deter. 
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mined that certain positions (enumerated in Schedule ‘A’ 
of the rules promulgated by him) are of that nature.” 

It is my opinion, therefore, that the President is author- 
ized to issue the proposed order. It may be well to observe, 
however, so as to avoid any future misunderstanding, that 
in view of the definition of the expression “ classified civil 
service” appearing in the Act of March 27, 1922 (ch. 116, 
42 Stat. 470), appointments made under the authority of the 
proposed order will not confer upon the appointees a 
classified civil service status. 

I have revised the draft submitted, but the changes made 
do not alter the sense of the proposed order. The revised 
draft has my approval as to form and legality, and pursuant 
to the provisions of Executive Order No. 6247 of August 10, 
1933, I am transmitting it to you through the Secretary of 
State. 

Respectfully, | 
HOMER CUMMINGS. 


To the PRESIDENT. 





CIVIL SERVICE—FARM CREDIT ADMINISTRATION 


Where Congress has expressly authorized another officer to make 
appointments to certain positions without regard to other laws, 
the President is not authorized to cover such positions into the 
classified civil service. 

The President has no authority to cover certain positions in the Farm 
Credit Administration into the classified civil service. (See Execu- 
tive Order No. 6758 of June 29, 1934.) 


DEPARTMENT OF JUSTICE, 
June 28, 1934. 


Sir: The Governor of the Farm Credit Administration 
has submitted to me informally a proposed Executive order 
placing, with certain exceptions, all positions in the Farm 
Credit Administration in the classified civil service. 

The only difficulty with respect to the legality of the pro- 
posed order arises in connection with positions created 
under Section 1017, Title 12 of the United States Code. 
That section provides: 

‘The Land Bank Commissioner is authorized to make 
such rules and regulations, and to appoint, employ, and fix 
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the compensation of such officers, employees, attorneys, and 
agents as may be necessary to carry out the purposes of 
this subchapter and to make the relief contemplated by this 
subchapter immediately available, without regard to the 
provisions of other laws applicable to the employment and 
compensation of officers and employees of the United States: 
Provided, That no salary or compensation in excess of 
$10,000 shall be paid to any person employed under the terms 
of the foregoing section.” 

It is to be noted that this statute authorizes the Land 
Bank Commissioner to make appointments “ without regard 
to the provisions of other laws applicable to the employment 
and compensation to officers and employees of the United 
States.” 

In 82 Op. 273, Acting Attorney General Frierson held 
(pp. 274-275) : 

“Where a statute creates a position in the executive civil 
service, appointments to which are not subject to confirma- 
tion by the Senate and which is not that of a mere laborer or 
workman, that position must be filled in accordance with 
the Civil Service Act and Rules unless the statute clearly 
indicates an intention to the contrary. But Congress may 
authorize certain positions to be filled without regard to the 
Civil Service Act and Rules, and where it has done so it 
has itself determined that the public welfare will be best 
promoted if the discretion of the appointing officer in mak- 
ing appointments to and removals from those positions is 
unrestricted. That such positions are not regarded as being 
in the classified service is shown by the fact that in a num- 
ber of instances it has been considered necessary to confer 
upon the President express authority to place them in the 
classified service.” 

In 34 Op. 192, Attorney General Stone said (pp. 196- 
197) : 

«“* ¥* * The provisions of the civil service law can 
not, by civil service rule or executive order, be extended to 
a position expressly excepted therefrom by statute. 

“ However, all positions in the executive civil service, not 
now classified and not expressly excepted by statute, may 
be covered into the classified civil service by executive 
order, * * *.” 
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If the language of Section 1017 is mandatory with respect 
to the manner in which appointments are to be made, it is 
clear, that under the above-quoted rulings of the Attorneys 
General, the President is not authorized to cover into the 
classified civil service positions created under the authority 
of Section 1017. However, by reason of the view which I 
entertain in regard to the matter, it is unnecessary to deter- 
mine whether the language of the statute is mandatory or 
permissive. If the language of Section 1017 is permissive 
it authorizes the Land Bank Commissioner, if he sees fit 
to do so, to make appointments in accordance with the 
Civil Service Rules. Since appointments to positions in 
the classified civil service can be made only in accordance 
with the Civil Service Rules, it necessarily follows that if 
the Land Bank Commissioner is authorized to make appoint- 
ments without regard to such rules, Congress has placed the 
positions authorized under Section AON outside the classified 
Civil Service. 

It might be urged, of course, that if the Congress has 
authorized appointments to be sade in accordance with the 
Civil Service Rules, it has likewise authorized the President 
upon the request of the appointing officer to cover the posi- 
tions into the classified civil service. The fallacy of this 
argument is, however, that a succeeding appointing officer 
might desire to make appointments without regard to the 
Civil Service Rules and the President might not upon the 
request of the succeeding appointing officer remove such 
positions from the classified civil service and place them 
under Schedule A, under which appointments may be made 
without competitive examination and the tenure of service of 
the appointee is at the pleasure of the appointing officer. 
This would result in the President’s order placing the posi- 
tions in the classified civil service having the effect of tak- 
ing from the appointing officer the statutory discretion with 
respect to appointments vested in him by the Congress. 

It is true, of course, that the heads of departments today 
have discretionary authority to make appointments to certain 
positions placed under Schedule A, and tomorrow the Presi- 
dent could take away from them that discretionary authority 
by removing the positions from Schedule A and placing 
them in the classified civil service. But such authority in 
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the President cannot be made the basis for covering into 
the classified civil service the positions authorized under 
Section 1017. The discretionary authority in the heads of 
departments is given to them by the President himself under 
the authority vested in him by the civil service act to 
place positions in, or to remove them from, the classified 
civil service in the absence of Congressional intention to 
the contrary. The discretionary authority of the appoint- 
ing officer under Section 1017 is vested in him by the Con- 
gress. In this connection it may be observed by way of 
analogy that in 6 Op. 326, Attorney General Cushing said 
(p. 341): 

ce * * Where the laws define what is to be done by a 
given head of department, and how he is to do it, there the 
President’s discretion stops * * *.” 

(See also Burnap v. United States, 252 U.S. 512, and Ken- 
dall v. United States, 12 Peters 524, 609.) 

It is my opinion, therefore, that the President is not 
authorized to cover into the classified civil service the posi- 
tions authorized under Section 1017 of Title 12 of the United 
States Code. Accordingly, I have revised the draft sub- 
mitted so as to expressly except such positions from the 
operation of the proposed order. I have made certain other 
changes but they do not alter the purpose of the proposed 
order, the revised draft of which has my approval as to 
form and legality. 

Respectfully, 
HOMER CUMMINGS. 

To the PREesmENT. 





CREATION OF COMMITTEE ON ECONOMIC SECURITY AND 
THE ADVISORY COUNCIL ON ECONOMIC SECURITY 


The President has authority, under the National Industrial Recovery 
Act, to create the Committee on Economic Security and the Ad- 
visory Council on Economic Security. (See Executive Order No. 
6757 of June 29, 1934.) 

DEPARTMENT OF JUSTICE, 


June 28, 1934. 


Sir: Mr. Harry Hopkins, the Federal Emergency Relief 
Administrator, has, this date, informally submitted to me 
for consideration a proposed Executive order creating the 
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Committee on Economic Security and the Advisory Council 
on Economic Security. 

The function of the Committee is to study problems re- 
lating to the economic security of individuals and to report 
to the President its recommendations concerning proposals 
designed to promote greater economic security. The func- 
tion of the Advisory Council is to assist the Committee in 
the consideration of matters investigated by it. 

Under the provisions of the proposed order the Commit- 
tee will appoint a Technical Board on Economic Security, 
consisting of qualified representatives from the various 
departments and agencies of the Government, and it will 
also appoint an Executive Director who will have imme- 
diate charge of studies and imvestigations to be carried 
out under the general direction of the Technical Board. 

It is my view that the proposed order is authorized under 
Title I of the National Industrial Recovery Act,: which 
gives the President authority to establish such agencies as 
he may find necessary to effectuate the policy of that title. 
The purposes of the proposed agencies are within the policy 
declared in Section 1 of the Act (48 Stat. 195). 

I have revised the draft of order submitted by Mr. Hop- 
kins in order to secure more appropriate form and language, 
but the sense or purpose has not been changed. The revised 
draft has my approval as to form and legality. 

Respectfully, 
HOMER CUMMINGS. 

To the PRESIDENT. 





AUTHORITY OF ALASKA RAILROAD TO ENGAGE IN COAST- 
WISE AND OCEAN TRANSPORTATION 


The President is empowered by section 1 of the Act of May 12, 1914 
(ch. 37, 38 Stat. 305), to authorize the Alaska Railroad to engage 
in coastwise and ocean transportation to and from Alaska during 
the present emergency in such transportation. (See Executive 
Order No. 6789, dated June 30, 1934.) 


DEPARTMENT OF JUSTICE, 
June 29, 1934. 


Sir: The Director of the Budget has submitted for my 
consideration a proposed Executive order presented to him 
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by the Secretary of the Interior, authorizing the Alaska 
Railroad, in view of the present serious interruption to 
coastwise and ocean transportation to and from the Terri- 
tory of Alaska, to charter vessels and to perform all acts 
necessary for the operation of such vessels for the purpose 
of providing normal transportation facilities during the 
period of such transportation emergency. 

Section 1 of the act of May 12, 1914, entitled “An Act to 
authorize the President of the United States to allocate, con- 
struct, and operate railroads in the Territory of Alaska, and 
for other purposes” (ch. 37, 38 Stat. 305), is relied upon 
particularly as authority for the issuance of the order. That 
section, as now embodied in Section 307, Title 48 of the 
United States Code, provides: 

“Tt is the intent and purpose of Congress through the 
provisions of sections 301 to 308 of this title to authorize and 
empower the President of the United States, and he is fully 
authorized and empowered, through such officers, agents, or 
agencies as he may appoint or employ, to do all necessary 
acts and things in addition to those specially authorized in 
such sections to enable him to accomplish the purposes and 
objects of such sections.” 

It is to be noted that this statute vests in the President, 
in addition to those powers specially authorized, all powers 
which may be necessary “to accomplish the purposes and 
objects ” of the statute. (34 Op. 232, and 30 id. 402.) 

The proposed order in the form submitted by the Director 
contains the language “ and in view of the present serious 
interruption to coastwise and ocean transportation to and 
from the Territory of Alaska, thus causing unemployment 
and shortage of food supplies in the Territory, the Alaska 
Railroad is hereby authorized and directed to charter any 
or all vessels”, etc. The Secretary of the Interior in his 
letter of June 27, 1934, requesting the President to issue the 
proposed order states: 

“x * * All communities in Alaska, along the coast as 
well as throughout the Interior, are suffering and will con- 
tinue to suffer because of a food supply shortage, and for 
lack of equipment necessary to carry on the fishing, mining 
and road construction activities. The General Manager of 
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The Alaska Railroad advised me under date of June 2 that 
more than five hundred men engaged by the Railroad in 
connection with rehabilitation work and improvements 
would be deprived of employment if normal transportation 
facilities to Alaska were not restored quickly. Similar 
conditions apply in connection with the fishing and mining 
industries.” 

The above-quoted statement of the Secretary of the 
Interior indicates that the present interruption to coastwise 
and ocean transportation to and from the Territory of 
Alaska, interferes seriously, among other things, with the 
operation and maintenance of the Alaska Railroad by caus- 
ing a shortage of food supplies and equipment in the Terri- 
tory. The object of the proposed order is, therefore, within 
the statute. 

I have revised the draft submitted in order to indicate 
more clearly the purpose of the order as shown in the letter 
of the Secretary of the Interior, but the changes made do 
not alter the sense of the proposed order. 

Pursuant to the requirements of Executive Order No. 
6247 of August 10, 1933, I am transmitting the revised draft 
of the proposed order to you through the Secretary of 
State. 

Respectfully, 
HOMER CUMMINGS. 


To the Present. 





DELEGATION OF DUTIES OF OFFICIALS IN THE FEDERAL 
ALCOHOL CONTROL ADMINISTRATION 


The President has authority under section 2 (b) of the National 
Industrial Recovery Act to designate an Acting Chairman and 
Acting Director in the absence of the Chairman and Director of 
the Federal Alcohol Control Administration or in the event that 
he is incapacitated by illness. (See Executive Order No. 6778 of 
June 30, 1984.) | 

DEPARTMENT OF JUSTICE, 


June 30, 1934. 
Sir: Pursuant to Executive Order No. 6247 of August 10, 
1933, I am herewith transmitting a revised draft of a pro- 


posed Executive order submitted to me informally this date 
by the Federal Alcohol Control Administration. 
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The proposed order delegates to the Chairman of and Di- 
rector for the Federal Alcohol Control Administration au- 
thority to designate, from among the members of said 
Administration, an Acting Chairman and an Acting Direc- 
tor in the absence of the Chairman and Director or in the 
event that he is incapacitated by illness. 

The position of Chairman of and Director for the Fed- 
eral Alcohol Control Administration was created by Exec- 
utive Order No. 6474 of December 4, 1938, which established 
such Administration, and the delegation of authority accom- 
plished by the proposed order is authorized by section 2 (b) 
of the National Industrial Recovery Act (48 Stat. 195). 

I have revised the draft submitted by the Federal Alcohol 
Control Administration as to form only, and the revised 
draft of the proposed order has my approval as to form 
and legality. | 

Respectfully, 
HOMER CUMMINGS. 


To the SEecrETARY OF STATE. 





CREATION OF QUETICO-SUPERIOR COMMITTEE 


The President has authority as Chief Executive to create the Quetico- 
Superior Committee to consult and advise Federal Departments 
and agencies and the State of Minnesota in connection with the 
establishment of a wilderness sanctuary for wildlife. (See Execu- 
tive Order No. 6783 of June 30, 1934.) 


DEPARTMENT OF JUSTICE, 
June 30, 1934. 


Sm: I am herewith transmitting direct to you, in order 
to secure the necessary expedition of the matter, a revised 
draft of a proposed Executive order submitted to me by 
the Secretary of the Interior this date. 

The proposed Executive order creates the Quetico-Su- 
perior Committee, the function of which is to consult and 
advise the various Federal departments and agencies and 
the State of Minnesota in the furtherance of the program 
of the Quetico-Superior Council for the establishment of 
a wilderness sanctuary in the Rainy Lake and Pigeon River 
Water-Sheds. This program has been endorsed by numer- 
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ous organizations interested in the preservation of wild life 
and the conservation of the few remaining tracts of wilder- 
ness in the United States. 

The issuance of the proposed order is not authorized 
under any specific statute, but it is believed that you are 
authorized to issue the proposed order under your broad 
general powers as Chief Executive. In any event the 
issuance of the proposed order is not prohibited in any way, 
and it would seem to be clearly in the public interest. It is 
also consonant with the policy of the Government, as ex- 
emplified in various Acts of Congress, to conserve the nat- 
ural resources of the country and to preserve its natural 
beauties. 

The draft of the order submitted by the Secretary of the 
Interior has been revised only as to form, and the revised 
draft has my approval as to form and legality. 

Respectfully, | 
HOMER CUMMINGS. 
To the Present. 
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ABSTRACTS OF TITLE. 
CusTopy oF LANDS ACQUIRED BY AGRICULTURE DEPARTMENT. See 
LANDS, 1, 2. 
ADJUSTMENTS. 
JURISDICTION TO DEFINE TERM ADJUSTMENTS. See ATTORNEY 
GENERAL, 7. 
ADMINISTRATORS. See NAMES OF AGENCIES ADMINISTERED. 
AGRICULTURAL ADJUSTMENT ACT. See APpporintTMENTS, 1; Con- 
TRACTS, 1; EMERGENCY RELIEF, 1; SET-OFF. 
CONTRACTS UNDER. See Contracts, 1. 
SeET-OFF OF DEBTS DuE UNITED STATES By FARMERS. See SEr 
OFF. 
AGRICULTURAL COLLEGE APPROPRIATION ACTS. See GRANTS TO 
STATES. 
AGRICULTURAL MARKETING ACT. 
LOANS TO COOPERATIVE ASSOCIATIONS. See LOANS, 2, 3. 
AGRICULTURAL PRODUCTS. 
CARRIAGE IN UNITED STATES VESSELS, WHEN EXPORTATION IS 
FINANCED BY GOVERNMENT. See SHIPPING, 6, 7. 
STATE DISTRIBUTION. See EMERGENCY RELIEF, 1. 
AGRICULTURE DEPARTMENT. 
APPROPRIATION ACT OF 1935, POSITION OF UNDER SECRETARY OF 
AGRICULTURE CREATED. Seée€ APPOINTMENTS, 7. 
PusLic LANDS RESERVED FOR MIGRATORY Birgp REFuGES. See Brirp 
REFUGES, 3. 
AGRICULTURE, SECRETARY OF. 
APPOINTMENTS UNDER RECONSTRUCTION FINANCE CORPORATION 
Act, See APPOINTMENTS, 2. 
AUTHORITY UNDER RECONSTRUCTION FINANCE CORPORATION ACT. 
See RECONSTRUCTION FINANCE CORPORATION ACT, 1-3. 
CoNTRACTS WITH MEMBERS OF CONGRESS. See CONTRACTS, 1. 
LANDS ACQUIRED FOR UNITED STATES UNDER AUTHORITY OF CON- 
GRESS, ABSTRACTS OF TITLE. See LAnps, 2. 
PURCHASE OF FOREST LANDS IN GEoRGIA. See LANDS, 6. 
RIGHT TO PROHIBIT IMPORTATION OF MBpbAT AND CATTLE FROM 
ARGENTINA. See Customs LAws. 
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AGRICULTURE, UNDER SECRETARY OF. 
APPOINTMENT. See APPOINTMENTS, 7. 
AIRCRAFT PRODUCTION, DIRECTOR OF. 
DISSOLUTION AND LIQUIDATION OF SPRUCE PRODUCTION CORPORA 
TION. Sé€e SPRUCE PRODUCTION CORPORATION. 
AIR CORPS. 
ARMY OPERATIONS. See Army, 1. 
ALASKA. 

1. Application of National Industrial Recovery Act.—The National 
Industrial Recovery Act is applicable to the Territories of 
Puerto Rico, Hawaii, and Alaska. (See Executive Order No. 
6750-A of June 27, 19384.) 549. 

2. Game laws.—Filipinos should not be classified as aliens under 
the Alaska game law, as amended, which imposes certain 
restrictions upon aliens. 263. 

3. Governor’s pardoning power.—The Governor of Alaska is without 
authority to grant a pardon to one Ralph Bontrager who was 
convicted of an offense against an act of Congress applicable 
to the Territory of Alaska. 528. 

CARRYING THE MAILS IN ALASKA. See POSTAL SERVICE. 
ALASKA RAILROAD. 

Authority to engage in coastwise and ocean transportation.—The 
President is empowered by section 1 of the act of May 12, 
1914 (ch. 37, 38 Stat. 305), to authorize the Alaska Railroad 
to engage in coastwise and ocean transportation to and from 
Alaska during the present emergency in such transportation. 
(See Executive Order No. 6789, dated June 30, 1934.) 590. 

ALCOHOL CONTROL ADMINISTRATION. 
Delegation of duties of officials——-The President has authority 
under section 2 (b) of the National Industrial Recovery 
Act to designate an Acting Chairman and Acting Director 
in the absence of the Chairman and Director of the Federal 
Alcohol Control Administration or in the event that he is 
incapacitated by illness. (See Executive Order No. 6778 of 
June 30, 1934.) 592. 
ALIENS. 
ADMISSION UNDER IMMIGRATION ACT OF 1917. See IMMIGRA- 
TION, 2. 
ADMISSION UNDER PUBLIC CHARGE Bonps. See IMMIGRATION, 1. 
EXCLUSION FOR ACTS INVOLVING MORAL TURPITUDE. See IMMI- 
GRATION, 5, 6. 
STATUS OF FILIPINOS UNDER ALASKA GAME Laws. See 
ALASKA, 2. 
Visa To ALIEN COVERED BY PuBLIC CHARGE Bonps. See IMMI- 
GRATION, 3. 
ANNUITIES. 
PERSONS ENTITLED TO ANNUITIES, REDUCTIONS IN PERSONNEL 
See Economy Act, 9. 
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APPOINTMENTS. 

1. Advisor to Agricultural Adjustment Administrator—Under the 
provisions of section 10 (g) of the Agricultural Adjustment 
Act (48 Stat. 37), a person cannot be appointed as an ad- 
viser to the Administrator of the Agricultural Adjustment 
Administration and continue as a partner in a private bank- 
ing firm which is engaged in buying and selling on the mar- 
ket cotton and cotton futures and in certain oer activities 
indicated herein. 149. 

2. Excepted-by-law positions—Reconstruction Finance Corpora- 
tion.—The Secretary of Agriculture may make appointments 
under the provisions of section 2 of the Reconstruction Fi- 
nance Corporation Act (47 Stat. 5), without regard to the 
provisions of the Civil Service Act and Rules, provided such 
appointees are not otherwise employed in the service of the 
United States. 7. 

8. Same.—The words “excepted position ”’ appearing in the final 
clause of paragraph 3 of Civil Service Rule II should be con- 
strued by the Civil Service Commission as including positions 
excepted by law from the operation of the Civil Act and 
Rules. 7. 

4. Same.—The filling of an excepted-by-law position by original 
appointment from a civil-service register of eligibles con- 
fers upon the person so appointed eligibility for subsequent 
transfer, promotion, or reinstatement to a position in the 
classified civil service, but such employee does not thereby 
acquire a status protecting him from removal from such 
excepted position and, while holding such excepted posi- 
tion, the employee is not entitled to the benefits of the 
Civil Service Retirement Act. 7. 

5. Same.—When formal action looking to appointment could have 
been taken but was not taken by the appointing officer, 
either from a register of eligibles or by transfer or reinstate- 
ment, the Civil Service Commission should, at a later date, 
take action whereby an employee is accorded a competitive 
classified status. 7. 

6. Same.—No distinction should be made between a position in the 
Executive civil service of the United States which is excepted 
from the operation of the Civil Service Act and Rules by 
specific statute of Congress, and a position in a corporate 
body such as the Reconstruction Finance Corporation and 
the Merchant Fleet Corporation. 7. 

7. Under Secretary oz Agriculture.—The President is authorized to 
appoint immediately an Under Secretary of Agriculture, as 
the provision in the Department of Agriculture Appropria- 
tion Act of 1935 establishing in the Department of Agricul- 
ture the office of Under Secretary of Agriculture (48 Stat. 
467) is permanent legislation and as that office was created 
immediately upon the enactment of the act, supra. 486. 











598 Index-Digest 


APPOINTMENTS—Continued. 

AUTHORITY OF SECRETARY OF AGRICULTURE TO MAKE APPOINT- 
MENTS UNDER RECONSTRUCTION FINANCE CORPORATION ACT. 
See RECONSTRUCTION FINANCE CORPORATION AcT, 1. 

CHIEF EXAMINER, CIVIL SERVICE COMMISSION. See CIviL SERV- 
ICB, 1. 

CIvIL SERVICE, MEMBERS OF SAME FaMILy. See CIvit SERVICE, 2. 

EFFECT OF HEXXECUTIVE ORDER AUTHORIZING APPOINTMENT. See 
CIvIL SERVICE, 5. | 

MEMBERS OF STATE STAFFS IN NATIONAL GUARD. See ARMY, 4. 

RECESS, ARMY OFFICER, See ARMY, 2. 

APPROPRIATIONS. 

Vocational Education Act—California Retirement Act.—The ap- 
propriations authorized by the Vocational Education Act of 
February 23, 1917 (39 Stat. 929), may not properly be used for 
paying any part of California’s contribution to the employees’ 
retirement fund under the act of the legislature of California, 
approved June 9, 1931. 572. 

ADJUSTMENTS BETWEEN APPROPRIATIONS. See GENERAL AC- 
COUNTING OFFICE. 

AGRICULTURAL COLLEGE APPROPRIATION ACTS, GRANTS TO STATES. 
See GRANTS TO STATES. 

AVAILABILITY OF AN APPROPRIATION FOR A SPECIFIC PURPOSE. See 
ATTORNEY GENERAL, 2. 

' SALARIES, PAID EMPLOYEES OF EMERGENCY AGENCIES. Se€e 
EMERGENCY AGENCIES, 1, 2. 
‘ ARIZONA. 

Cotton quota.—The amount of long-staple cotton heretofore pro- 
duced in Arizona is not to be taken into consideration when 
determining that State’s quota of the nationa] allotment of 
10,000,000. bales for the crop year 1934-35, under the act of 
April 21, 1984 (48 Stat. 598), which figure is not to be under- 
stood as including long-staple cotton. 540, 

ARMY. 

1, Army Air Corps operations—Employment of “special consult- 
ants.’—-The employment of “special consultants” to study 
the operations of the Army Air Corps in conjunction with a 
group of Army officers and to join with them in a report and 
recommendations to the Secretary of War concerning needed 
improvements in equipment and training of personnel is not 
prohibited by section 9 of the act of March 4, 1909 (35 Stat. 
945, 1027). 484. 

2. Medical Corps—Recess appointment of Surgeon Geneial.— Robert 
U. Patterson, while holding the rank of Colonel in the Medical 
Corps, was appointed Surgeon General on June 1, 1931, during 
a recess of the Senate. On December 10, 1931, the President 
sent to the Senate the nomination of Colonel Patterson “to 
be Surgeon General, with the rank of major general, for the 
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ARMY—Continued. 

period of four years beginning June 1, 1931.” This appoint- 
ment was confirmed by the Senate on December 18, 1931, and 
a regular commission was issued to Major General Patterson, 
under date of December 22, 1931, restricting his appointment 
as “for the period of four years beginning June 1, 1931.” 
Held, that the term of office of Major General Patterson, as 
Surgeon General, will expire at the end of the four-year period 
beginning June 1, 1931, as stated in his commission. 282. 

3. National Guard of the United States as a reserve component of 
Army.—Federally recognized members of State staff corps 
are members of the National Guard of the United States 
within the meaning of section 9 of the act of June 15, 1933 
(48 Stat. 157). 424. 

4. Same.—The National Defense Act (39 Stat. 166), as amended, 
contemplates the appointment of the members of States staffs 
as such in the National Guard of the United States. 424. 

5. Same.—The inactive National Guard and the inactive National 
Guard of the United States, referred to in section 71 of the 
National Defense Act and other sections, as amended by the 
act of June 15, 1933 (48 Stat. 153), comprise those head- 
quarters and units, included in the “ modified program” for 
the development of the National Guard and allotted to the 
Several States but not authorized for organization and equip- 
ment and such Federally recognized personnel as may be as- 
signed thereto, up to and including the war strength of such 
units and also inactive personnel assigned to active and recog- 
nized units in sufficient number to bring them to war strength. 
424. 

6. Same.—The number and character of active and inactive units is 
determined under regulations promulgated by the Secretary 
of War, acting in his own right or as alter ego of the Presi- 
dent, and in time of national emergency, the President is 
authorized under section 111 of the National Defense Act, as 
amended, to order into the active military service of the 
United States those units of the National Guard of the 
United States so authorized and designated by the Secretary 
of War. 424. 

%. Officers—Authority to limit period for temporary duty by Army 
Officer.—In the absence of some statutory direction to the 
contrary, the matter of making regulations with respect to 
officers in the Army governing the performance of temporary 
duty at one place for which per dicm allowance may be paid 
is vested by law exclusively within the jurisdiction of the 
Secretary of War and the President, and, therefore, the Comp- 
troller General may not go behind the decision of the Secre- 
tary of War not to issue a regulation limiting to 30 days the 
period within which an Army officer may perform temporary 
duty at one place and receive per diem allowance in lieu of 
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ARMY—Continued. 
subsistence, but the Comptroller must be guided by the Secre- 
tary’s decision in exercising his general authority to audit 
disbursements and settle accounts. 219. 

8. Same.—The Attorney General declines to express an opinion as 
to the amount of money actually due Captain Biglow B. 
Berbee for the performance of temporary duty, since that 
must be left to the determination of the Comptroller General 
subject to the effect of the Secretary’s action in connection 
therewith. 219. 

8. Same.—Classification.—Executive Order No. 8870 of June 19, 
1923, establishing certain procedure relative to the classifica- 
tion of officers of the Army provided for in section 24b of the 
National Defense Act, as amended, violates the spirit if not 
the letter of the statute. The procedure required under the 
statute can be put into effect by regulations of the Secretary 
of War without an executive order. .395. 

10. Same.—Rental allowances for those assigned to Civilian Con- 
servation Corps camps.—When it has been determined by 
competent authority that no public quarters have been avail- 
able for assignment to an officer of the Army at his permanent 
station, but he has been furnished a tent or a temporary 
wooden building for his personal use, he is entitled to be 
paid the “ money allowance for rental of quarters” provided 
by section 6 of the Joint Pay Act of June 10, 1922 (42 Stat. 
628), aS amended by the act of May 31, 1924 (43 Stat. 250). 
409. 

11. Same.—When it has been so determined that no public quarters 
are available for assignment to an officer of the Army at his 
permanent station, but he is furnished, and voluntarily oc- 
cupies, a tent or a temporary wooden building for his per- 
sonal shelter, he is entitled to be paid the rental allowance 
authorized by section 6 of the act of June 10, 1922, as 
amended, supra. 409. 

12. Same.—The Secretary of War may make an official determina- 
tion as to any past periods of time that there have been no 
public quarters available at Civilian Conservation Corps work 
camps within the meaning of existing laws providing for 
rental allowances, and such a determination is conclusive 
as to the right of officers concerned to rental allowances ac- 
crued during such periods of time. 409. 

13. Same.—Transportation of authorized baggage.—The Secretary 
of War has authority to order the shipment by express at 
Government expense of an oOfficer’s allowance of baggage on 
temporary change of station, as contemplated by paragraph 
60, AR 30-960. 534. 
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ARMY—Continued. 

14. Same.—The Secretary of War has authority to direct reimburse- 
ment of express charges paid by an officer on a shipment of 
authorized baggage under emergent circumstances in which a 
Government bill-of-lading is unavailable, as contemplated by 
paragraph 16, AR 30-960. 534. 

15. Retired list —Persons on the retired list of the Army, holding 
medals of honor, are not eligible under existing legislation to 
receive the special pension provided by the act of April 27, 
1916 (39 Stat. 53). 454. 

16. Retired list—Retention on list of officer relinquishing his re- 
tirement pay.—Section 5 of the Civil Retirement Act of May 
29, 1930 (46 Stat. 472), does not require the removal from the 
military retired list of a retired noncommissioned officer who 
elects to relinquish his retired pay for the purposes stated in 
that section. 457. 


RETIREMENT BENEFITS. See EMERGENCY OFFICERS RETIREMENT 
Act, 1. 


ATTORNEY GENERAL. | 

1. The Attorney General declines to express an opinion as to the 
amount of money actually due Captain Bigelow B. Berbee 
for the performance of temporary duty, since that must be 
left to the determination of the Comptroller General subject 
to the effect of the Secretary’s action in connection therewith. 
219. 

2. Availability of appropriations—The Attorney General declines 
to render an opinion upon the question whether the War De- 
partment is legally estopped by the prohibition of the War 
Department Appropriation Acts, fiscal years 1934 and 1935 
(47 Stat. 1591; 48 Stat. 635), respecting payments to persons 
drawing “a pension, disability allowance, disability compen- 
sation, or retired pay from the Government of the United 
States’ from ordering Lt. Col. Frank Raymond McReynolds 
to active duty, because the only question of law involved is 
the availability of an appropriation for a specific purpose and 
because the subject is not one of great importance. 543. 

3. Bank affiliates—The Attorney General deems it inadvisable to 
answer certain questions relating to affiliates under the pro- 
visions of the Banking Act of 1933 (48 Stat. 162), except as 
particular cases involving such questions actually arise in the 
administration of the Department requesting his opinion. 266. 

4. Citizenship.—The Attorney General declines to answer the ques- 
tion whether Mr. Charles R. de Sales, a native of Germany, 
who had been adopted by a woman in the State of New 
York, can acquire citizenship through the subsequent nat- 
uralization of his natural mother, because the question of 
Mr. de Sales’ citizenship is not now pending before the De- 
partment requesting it. 261, 
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ATTORNEY GENERAL—Continued. 
5. Compliance with codes of fair competition.—The Attorney Gen- 


eral declines to express an opinion as to whether persons who 
do not comply with the applicable codes in making sales to 
the Government are subject to the penalties prescribed in the 
National Industrial Recovery Act, as this is a question ulti- 
mately for the courts to decide. It has been the uniform rule 
of this Department to refuse to render an opinion which 
might bring it into conflict with qa judicial tribunal. 468. 


6. Indian trusts—If the Chicago Title and Trust Company should 


7. Ju 


8. Ta 


become trustee of the proposed trusts for Indians of the Five 
Civilized Tribes in Oklahoma, it would be the duty of the 
Attorney General under section 6 of the act of January 27, 
1933 (47 Stat. 777), to institute appropriate proceedings for 
their cancelation and annulment. 198. 

risdiction to define “adjustment.’—It is within the jurisdic- 
tion of the Attorney General and not the Comptroller General 
to determine the meaning of the term “adjustments ” as used 
in Executive Order No. 6440 of November 18, 1933, as amended, 
prescribing rates of compensation of Government employees 
in emergency agencies not subject to the Classification Act; 
and the definition of that term consistent with the Attorney 
General’s opinion that it includes increases as well as de- 
creases in rates of compensation is properly included in a 
proposed Executive order superseding Executive Order No. 
6440, as amended. (See Executive Order No. 6746, dated 
June 21, 1934.) 562. 

xability of imported coal.—The Attorney General declines to 
express an opinion upon the question whether coal imported 
from countries having most favored nation treaties with the 
United States is subject to the tax imposed by section 601 
(c) (5) of the Revenue Act of 1982 (47 Stat. 260), as that 
question must ultimately reach the courts for decision. 34. 


9. Same.—The ruling of the Secretary of the Treasury of November 


14, 1982 (T. D. 45991-6), that coal imported from countries 
having most favored nation treaties with the United States is 
not subject to the aforesaid tax, held invalid because in vio- 
lation of section 502 (b) of the Tariff Act of 1930 (46 Stat. 
731), requiring concurrence by the Attorney General in cer- 
tain rulings of the Secretary of the Treasury. 34. 


10. Same.—Treating the matter as now Submitted in accordance 


with section 502 of the Tariff Act of 1930, supra, the Attorney 
General deems it proper to refrain from approving a reversal 
by the Treasury Department of its original ruling requiring 
payment of the tax on imported coal as prescribed by section 
601 (c) (5) of the Revenue Act of 1932, supra, and to allow 
such tax to stand in order that the question may be judicially 
determined on protest and litigation by the importers. 34. 


Indexu-Digest 603 


ATTORNEY GENERAL—Continued. 
11. Validity of title to land.—The opinion of the Attorney General 
in favor of the validity of title is required when land is 
purchased for use in connection with the proposed slum- 
clearance project before payment therefor can be made. 487. 
DELEGATION OF AUTHORITY BY PRESIDENT MUST BE EXERCISED 
PERSONALLY. See NATIONAL INDUSTRIAL RECOVERY AcT, 4. 
EFFECTIVE DATE oF Src. 23, TITLE II or INDEPENDENT OFFICES 
APPROPRIATION ACT. Sé€e€ INDEPENDENT OFFICES APPROPRIA- 
TION Act, 2. 

NATIONAL PROHIBITION Acr. See LIQUORS. 

NAVAL PENSIONS AND DISABILITY COMPENSATION. See Navy, 1. 

VIEWS ON PHILIPPINE INDEPENDENCE Act. See PHILIPPINE 
ISLANDS, 2, 3, 6. 


ATTORNEYS. 
For RECEIVERS OF NATIONAL BANKS, Status. See NATIONAL 
BANKS, 9. 


| BACON-DAVIS ACT. 

SUSPENSION OF PROVISIONS, PUBLIC BUILDING CONTRACTS. See 
ConTRACTS, 6, 7. 
BAGGAGE. 
TRANSPORTATION OF ARMY OFFICERS’ BAGGAGE UPON TEMPORARY 
CHANGE OF STATION. See ARMY, 13, 14. 
BANK CONSERVATION ACT. See BaNKS AND BANKING, 1, 2; Na- 
TIONAL BANKS, 7, 8. 

BANKING ACT OF 1933. 

SECTION 11, PosraL SAvines Deposits. See PoOstTat SAVINGS, 2, 3. 

BANKS AND BANKING. 

1. Bank Conservation Act—Termination of conservatorship.— Under 
the Bank Conservation Act (48 Stat. 2), where a conservator 
has been appointed upon the basis of information then avail- 
able, but subsequently developed information indicated that 
the appointment of a conservator was not necessary, and no 
new deposits were accepted by the conservator during his 
period of office, such conservatorship may be terminated with- 
out giving the notice prescribed in section 208 of the act, 
supra, but where new deposits were received during such 
conservatorship, the notice required under section 208 must 
be published and given as therein prescribed. 125. 

2. Same.—Under the Bank Conservation Act, where a conservator 
has been appointed, but subsequent to such appointment addi- 
tional capital has been contributed or the bank has otherwise 
been strengthened so that it is considered safe to permit it to 
resume business, and the conservator has accepted no deposits 
during his term of office, such conservatorship may be termi- 
nated without giving notice as prescribed in section 208 of 
the act, but where deposits were received during such con- 
servatorship, there must be a compliance with the require- 
ments of section 208 as to the publication and mailing of 
notice. 125. 
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BANKS AND BANKING—Continued. 
ACQUISITION OF ASSETS OF CLOSED Banks. See NATIONAL 
BANKS, 1. 
APPOINTMENTS IN THE TREASURY DEPARTMENT UNDER EMERGENCY 
BANKING Acr. See Civit SERVICE, 3. 
BANK AFFILIATES, BANKING ACT oF 1933. See ATTORNEY GEN- 
ERAL, 3. 
BRANCH BANKS. See NATIONAL BANKS, 5, 6. 
DEPOSITS OF POSTAL SAVINGS Funps. Seé POSTAL SAVINGS, 2, 3. 
MARYLAND EMERGENCY BANKING Act. See NATIONAL Banks, 3, 4. 
BELGIUM. 
CONTRACT FOR PAYMENT IN GoLD. See Conriict or Laws. 
BIDS. 
AUTHORITY TO ACCEPT HIGHEST BID FOR CARBYING MAIL IN 
ALASKA. See POStTaL SERVICE. 
BIRD REFUGES. 

1. Establishment of migratory bird refuge.—The President is prob- 
ably authorized as Chief Executive to establish the Killcohook 
Migratory Bird Refuge upon public land in New Jersey and 
Delaware. (See Executive Order No. 6582, Feb. 3, 1934.) 415. 

2. Purchase of lands for migratory bird refuges.—The purchase or 
rental of lands for use as refuges for migratory birds and 
other wildlife is authorized under the Unemployment Relief 
Act of March 31, 1933. (See Executive Order No. 6684, Apr. 
19, 1984.) 445. 

3. Reservation of public lands for migratory bird refuge.—The 
President has the right, as recognized by the Congress in the 
Migratory Bird Refuge Act of February 18, 1929, to reserve 
public lands for the use of the Department of Agriculture as 
a Migratory Bird Refuge. (See Executive Order No. 6697 of 
May 2, 1934.) 502. 

4. Withdrawal of public lands for a migratory bird refuge.—The 
President has authority under the act of June 25, 1910, as 
amended, to withdraw public lands for classification as to 
their suitability for a migratory bird refuge, notwithstanding 
the fact that the lands have been withdrawn by the Secretary 
of the Interior for irrigation works under the act of June 17, 
1902. (See Executive Order No. 6673 of Apr. 9, 1984.) 476. 

BOARD OF MEDIATION. See MEpr1aATIon Boagps, 1, 2. 
BONDS. | 

1. Acceptance by American bondholders of scrip or funding bonds 
issued by German Government.—The acceptance by American 
bondholders of scrip or funding bonds issued by the German 
Government or the Conversion Office for German Foreign 
Debts in liquidation of interest coupons on bonds of German 
States, municipalities, and corporations, is not forbidden by 
the act of April 13, 1934, prohibiting financial transactions 
with any foreign government in default on its obligations to 
the United States (48 Stat. 574). 526. 
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BONDS—Continued. 

2. Disposition by Treasury Department of found coupon bond and 
coupon note—The fifty-dollar temporary coupon bond of 
the Third 414’s which was found by Miss Katie L. Winters 

-in an apartment at Chicago, Illinois, and submitted to the 
Treasury Department for payment, and the one-hundred dol- 
lar coupon note of the Victory 434’s which was left in a sack 
or box by a guest in a hotel operated by Mrs. Elnora Stewart 
at South Bend, Washington, and presented by her for collec- 
tion to the United States National Bank of Portland, Oregon, 
should be retained by the Treasury Department subject to 
claim by the true owner or the States of Illinois and Wash- 
ington, respectively. 20. 

8. Home Owners’ Loan Corporation.—Respecting the proposed issue 
of bonds by the Home Owners’ Loan Corporation, held that 
said bonds, when issued in the form proposed and for the 
purposes specified in Home Owners’ Loan Act of 1933 (48 Stat. 
128), will constitute valid and binding obligations of the 
Corporation; that payment of interest on such bonds will be 
fully and unconditionally guaranteed by the United States; 
and that they will be tax exempt to the extent provided in 
Home Owners’ Loan Act of 1933. 241. 

4. Interest on bonds of Home Owners’ Loan Corporation paid by 
United States under its guaranty.—If the United States pays 
interest on the bonds of the Home Owners’ Loan Corporation 
under its guaranty of such interest, the United States will not 
be entitled to payment from the Corporation on account of 
that claim until the bondholders have been paid in full. 310. 

5. Single bonds.—There is no objection to the use of single bonds 
for collectors of internal revenue, in proper form, to cover 
duties as disbursing agents for the Internal Revenue Service 
as well as duties as special disbursing agents in connection 
with custodial accounts, if the Secretary of the Treasury is 
satisfied that the amount and security of such single bonds 
are sufficient to protect the United States. 112. 

ELIMINATION OF GOLD CLAUSE. See PUERTO RICO, 2, 3. 
Lxegarity or Isstr. See Purrto Rico, 4-7. 
Pustic CHARGE Bonps. See 1MMIGRATION, 1. 
RENEWING EXISTING INDEBETNESS, JOHNSON DEBT DEFAULT ACT. 
See Loans, 9, 10. 
BOSTON POST OFFICE GARAGE LEASE. See LBASBEs, 1. 
CABLE ACT. 
CITIZENSHIP OF MARRIED WOMEN. See CITIZENSHIP, 1, 3. 
CALIFORNIA. 
CONTRIBUTION TO EMPLOYEES’ RETIREMENT FUND, VOCATIONAL 
EpucaTIon Act. See APPROPRIATIONS. 
ESTABLISHMENT OF BRANCH BANKS UNDER BANKING ACT OF 
1933. See NATIONAL BANKS, 5. 
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CANAL ZONE DISTRICT COURT. 
In compliance with the requirement of Executive Order No, 
6247, the Attorney General transmits to the President a draft 
of an Executive order interpreting and amending Executive 
Order No. 6166, insofar as it affects the transfer from the 
War Department to the Department of Justice of the func- 
tion of supervision of the District Court of the United 
States for the Panama Canal Zone. 321. 
CENSUS BUREAU. 
PUNCHED CODED (‘ARDS CONTAINING VITAL STATISTICS. See VITAL 
STATISTICS, 1, 2. 
CENTRAL STATISTICAL BOARD. 

1. Powers.—A proposed Executive order contains provisions (1) 
authorizing the Central Statistical Board to investigate any 
statistical service carried on or supervised by any department 
or establishment of the Government and to publish the re- 
sults of such investigation without the consent of the de- 
partment or establishment concerned, and (2) requiring all 
departments and establishments to furnish information, 
papers, and reports upon request of the Board. 6504. 

2. Held, such provisions raise the constitutional question as to the 
power of the President to control the action of the heads of 
departments and establishments in matters committed to their 
discretion by the Congress. (See Executive Order No. 6700 
of May 4, 1934.) 504. 

CHILDREN. 
DOMICILE OF MINOR CHILD IS THAT OF FATHER. See DOMICILE. 
EFFECT OF SUBSEQUENT NATURALIZATION OF NATURAL MOTHER 
UPON A EOREIGN-BORN CHILD WHO HAS BEEN ADOPTED BY AN 
AMERICAN WOMAN. See ATTORNEY GENERAL, 4. 
FoREIGN BORN CHILD OF AMERICAN MOTHER AND SPANISH 
FEATHER, DIVORCE OF PARENTS. See CITIZENSHIP, 1. 
CITIZENSHIP. 

1. Minor child of native American mother and Spanish father.— 
Divorce of parents.—A child having been born in Spain in 1927 
to a native American woman who was married in 1923 to a 
Spanish subject, and the mother, having preserved her status 
as a citizen of the United States in accordance with provisions 
of the Cable Act of September 22, 1922, returned to the United 
States with her minor child and obtained a decree of absolute 
divorce in Reno, Nevada, in 1931, which decree awarded her 
the custody of the child. Held, that under the particular pro- 
visions of the laws of Nevada under which said divorce was 
granted the mother has become the sole “parent” of her minor 
child within the meaning of section 5 of the Citizenship Act of 
March 2, 1907, that the legal residence of the child follows the 
residence of its mother, that the mother being a citizen of 
the United States has the same effect as if she had lost her 


Index-Digest 607 


CITIZENSHIP—Continued. 
citizenship and resumed it, and that her minor child became a 
naturalized citizen of the United States, said child having 
been permanently resident here at the time of the entry of 
the decree of divorce. 90. 

2. Charles R. de Sales —The Attorney General declines to answer 
the question whether Mr. Charles R. de Sales, a native of 
Germany, who had been adopted by a woman in the State of 
New York, can acquire citizenship through the subsequent 
naturalization of his natural mother, because the question of 
Mr. de Sales’ citizenship is not now pending before the De- 
partment requesting it. 261. 

3. Mrs. Marion Thorgaard.—Mrs. Marion Thorgaard, a native and 

resident of the United States, married Christian Middleboe 
Dyrlund, a naturalized citizen of the United States of Danish 
extraction, in New York City on April 12, 1919. Early in 1921, 
Mr. and Mrs. Dyrlund took up a permanent residence in Den- 
mark, and the husband, after reacquiring Danish citizenship, 
obtained a divorce in 1929. Mrs. Dyrlund continued to reside 
in Denmark, and, on April 2, 1930, she married, at Copenhagen, 
Helge Robert Thorgaard, a citizen of Denmark. Held that, 
under the provisions of section 3 of the Cable Act of Septem- 
ber 22, 1922 (42 Stat. 1022), Mrs. Thorgaard has not lost her 
status as a Citizen of the United States. 206. 

Status oF ADOPTED CHILD WHOSE NATURAL MOTHER SUBSE- 
QUENTLY OBTAINED CITIZENSHIP BY NATURALIZATION. See At 
TORNEY GENERAL, 4. 

CIVIL SERVICE. 

1. Appointments.—Chief examiner.—The Civil Service Commission 
has authority in law to appoint a chief examiner under section 
3 of the Civil Service Act of January 16, 1883 (22 Stat. 404). 
227. 

2. Same.—Members of the same family—Where a young wom- 
an resides with her sister and husband, both of whom 
are employed in the competitive classified service, the mere 
fact of common residence, with a financial contribution by 
the sister-in-law as payment for room and board is not alone 
sufficient to make her a member of her brother-in-law’s fam- 
ily within the meaning of section 9 of the Civil Service Act 
of January 16, 1883 (22 Stat. 406), prohibiting the employ- 
ment of more than two members of a family in the classified 
service. 304. 

3. Same.—Treasury Department.—The President has the power 
under the Civil Service Act to authorize appointments 
in the Treasury Department under the provisions of the 
Emergency Banking Act of 1933, the Gold Reserve Act of 
1934, and the Silver Purchase Act of 1934, without regard 
to the requirements of the civil-service rules. (See Execu- 
tive Order No. 6756 of June 28, 1934.) 584. 
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CIVIL SERVICE—Continued. 

4, Classified service—Excepted positions.—The President is not 
authorized by the Civil Service Act of January 16, 1883 
(ch. 27, 22 Stat. 403), to confer upon individuals a classified 
civil-service status while they are occupying and continue to 
occupy positions excepted from the classified civil service. 
350. 

5. Same.—An Executive order authorizing the appointment of a 
person to a position in the classified civil service merely 
confers upon the individual an eligibility status for appoint- 
ment, transfer, promotion, or reinstatement to a _ position 
in the classified civil Service. 350. 

6. Same—Farm Credit Administration—Employees appointed by 
the Farm Loan Commissioner under section 33 of the Emer- 
gency Farm Mortgage Act of 1933 (48 Stat. 49), are not 
subject to the civil-service laws and rules. 175. 

7%. Same.—Positions which were in other organizations to which 
civil-service laws and rules did not apply and which were 
transferred to the Farm Credit Administration by the Execu- 
tive order of March 27, 1933, became subject to the civil- 
service laws and regulations when they became a part of the 
Farm Credit Administration. 175. 

8. Same.—Where Congress has expressly authorized another offi- 
cer to make appointments to certain positions without regard 
to other laws, the President is not authorized to cover such 
positions into the classified civil service. 586. 

8. Same.—The President has no authority to cover certain posi- 
tions in the Farm Credit Administration into the classified 
civil service. (See Executive Order No. 6758 of June 29, 
1934.) 586. 

10. Same—Insolvent National Bank Division.—Positions in the 
Insolvent National Bank Division of the Office of the Comp- 
troller of the Currency are in the classified civil service of 
the United States. 121. 

11, Same—Officers and employees of the Bureau of National 
Homes.—It is doubtful whether the President after having 
conferred a classified civil-service status upon the personnel 
in certain positions in the Bureau of National Homes of the 
Veterans’ Administration can restore the original status. of 
such personnel and require them to take new examinations 
in competition with persons already on the civil-service eli- 
gible lists. 567. 

12. Same.—The President has authority, however, under the Civil 
Service Act to place such positions under schedule A of the 
civil-service rules, the effect of which would be to take the 
positions out of the competitive classified civil service and 
place them among the positions which are excepted from com- 
petitive examination under the civil-service rules. 567. 
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CIVIL SERVICE—Continued. 

13. Reinstatement—Establishment of legal residence.—Mrs. Ada S. 
Balthis, an applicant for reinstatement to a position in the 
classified service, cannot, within the meaning of the term 
“legal residence’? as used in the regulation of the Civil 
Service Commission, establish in Pennsylvania a legal resi- 
dence separate and apart from that of her husband who is 
domiciled in Virginia, and at the same time continue to live 
with him. 448. 

14. Retirement Act—Authority to exempt from compulsory retire- 
ment for age—Mr. William Philip Zwinge, office of the col- 
lector of customs, New York City, having reached retirement 
age on December 16, 1933, and not having been continued in 
the service by the President prior to January 1, 1934, was on 
the latter date automatically separated from the service, and 
thereafter the President was without authority to exempt 
him from compulsory retirement for age under section 204 of 
the Economy Act of June 30, 19382 (47 Stat. 404). 393. 

15. Same—Continuances for civilian employees after reaching re- 
tirement age.—Section 2 of the Civil Service Retirement Act, 
as amended (46 Stat. 469), insofar as it authorizes contin- 
uances, is inconsistent with section 204 of the Economy Act of 
June 30, 1982 (47 Stat. 404), and consequently section 2 of 
the Retirement Act is repealed by section 204 and section 802 
of the Economy Act, supra. 187. 

16. Same.— Under the provisions of section 204 of the Economy Act, 
supra, where the President has determined that the public 
interest requires the continuance of an employee in the serv- 
ice after reaching retirement age, the employee’s right to 
continuance is settled by that action and thereafter the Civil 
Service Commission has no authority to take action in the 
matter. 187. 

17, Same.— Whenever it is possible to do so, the head of the depart- 
ment or establishment should state in his recommendation to 
the President the period for which the public interest will re- 
quire the employee’s continuance, but where it is impossible 
to fix definitely the period of continuance and no such period 
is fixed in the President’s order continuing the employee, the 
latter is to be continued until such time as the President 
determines that the public interest no longer requires his 
continuance in the service. 187. 

18. Same—Employees of the Reconstruction Finance Corporation.— 
Whether employees of the Reconstruction Finance Corpora- 
tion are entitled to the benefits and subject to the obligations 
of the Civil Service Retirement Act, are not questions arising 
in the administration of the Reconstruction Finance Corpo- 
ration but are questions for the determination of the Ad- 
ministrator of Veterans’ Affairs, and upon which the Admin- 
istrator can require the opinion of the Attorney General. In 
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CIVIL SERVICE—Continued. 
view of such fact, the Attorney General inquires whether the 
President desires his opinion upon the questions submitted by 
the Chairman of the Board of the Reconstruction Finance 
Corporation. 488. 

19. Same.—The President is authorized by the Retirement Act of 
May 22, 1920, as amended, upon the recommendation of the 
Civil Service Commission, to confer the benefits of that act 
upon persons occupying positions excepted from the classified 
civil service. 350. 

20. Same—Excepted positions—The President has no authority to 
issue an Executive order conferring the benefits of the Civil 
Service Retirement Act upon Mr. Roscoe F. Walter, Senior 
Examiner in the United States Interstate Commerce Commis- 
sion, since Mr. Walter’s position is excepted from the require- 
ments of examination under civil-service rules, and the Civil 
Service Commission has recommended to the President against 
the issuance of such an order. 15. 

21. Same—Interdepartmental transfer of duties pertaining to re- 
tirement laws.—The Office of Commissioner of Pensions was 
transferred to the Veterans’ Administration by Executive 
Order No. 5308 of July 21, 1930, and all functions and duties 
heretofore performed by the Commissioner of Pensions rela- 
tive to the retirement laws are now administered by offices 
or services in the Veterans’ Administration. (See Executive 
Order No. 6670 of Apr. 7, 1934.) 472. 

22. Same.—Transfer of certain functions pertaining to civil serv- 
ice retirement laws.—The proposed Executive Order trans- 
ferring certain functions pertaining to civil service retire- 
ment laws from the Veterans’ Administration to the Civil 
Service Commission is authorized under section 16 of the 
Reorganization Act of March 3, 1934. (Sce Executive Order 
6670, of Apr. 7, 1934.) 472. 

See also APPOINTMENTS, 4; ARMY, 16. 
EXCEPTED PosITIONS. See APPOINTMENTS, 2-4, 6. 
REDUCTION IN PERSONNEL. See Economy Act, 4. 
REINSTATEMENT. See Economy ACcrtT, 5, 6. 
RULES GOVERNING APPOINTMENT OF POSTMASTERS. See Post- 
MASTERS. 
STATUS OF PERSONS APPOINTED FROM CIVIL SERVICE REGISTER TO 
EXXCEPTED-BY-LAW POosITIONS. See APPOINTMENTS, 4, 5. 
CIVILIAN CONSERVATION CORPS. 
ALLOCATION OF FUNDS FOR PURCHASE OF LAND FOB PARKWAY 
PuRPOsES. See LANDS, 7. 
Camps, OFFICERS RENTAL ALLOWANCES. See ARMy, 10-12. 
CIVILIAN EMPLOYEES. 
SoLpIERs’ Homer, D. C. See Soipiers’ HomE, D. C., 2. 
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CLAIMS. 

Compromise of claim of United States against Southern Pacific 
Railroad Co.—<An offer of the Southern Pacific Railroad Com- 
pany to compromise a claim of the United States against said 
company in the sum of $204,862.74 for fire trespass by the 
payment of $10,000 in cash and the relinquishment of the 
right of the company to receive from the United States cer- 
tain lands selected by it in accordance with the terms of a 
congressional grant, may be accepted and the settlement So 
made will be a valid settlement under the provisions of sec- 
tion 3469 of the Revised Statutes. 298. 

AGAINST CERTAIN ASSETS OF STATE Banks. See Loans, 6, 7. 

AGAINST THE UNITED STATES, RIGHT OF ATTORNEY FOR RECEIVER 
oF NATIONAL BANK TO PROSECUTE. See NATIONAL BANKS, 9. 

CLASSIFICATION ACT, 1923. 
DISREGARD IN RATES OF PAY FOR PERSONNEL, HMERGENCY AGEN- 
CIES. See EMERGENCY AGENCIES, 1, 2. 
COAL. 
Import Tax. See ATTORNEY GENERAL, 8-10. 
COAST GUARD. 

1. Precedence in official rank among certain officers.—Lieutenant 
T. Y. Awalt, of the Coast Guard, is not entitled to prece- 
dence in official rank above certain other lieutenants, former 
temporary officers, by reason of the fact that his first com- 
mission, as ensign (engineering), preceded in point of time 
their respective commissions as lieutenants, which were their 
first permanent commissions. 43. 

2. Same.—Nothing in the language of the act of July 3, 1926 
(44 Stat. pt. 2, 815), indicates that Congress intended that a 
subordinate officer, upon promotion to a higher grade, should 
supersede in rank temporary officers previously appointed to 
such higher grade. 43. 

3. Same.—Under the circumstances herein stated, Lieutenant 

| Awalt is not entitled to official rank above Lieutenants Hil- 
ton, Rosenthal, Meals, Kelliher, Smith, Higbee, and Wilcox. 
or any of them. 483. 

ERECTION OF GARAGE ON GOVERNMENT LAND, CHICAGO, ILL. 
See LANDS, 5D. 

COASTWISE TRADE. See ALASKA RAILROAD; SHIPPING, 1-4. 
CODES OF FAIR COMPETITION. 

1. Authority to impose civil penalties for violations of codes of 
fair competition.—The National Industrial Recovery Act 
does not authorize the President to impose civil penalties 
for violations of codes and regulations, or to compromise 

| civil or criminal liability arising under the act. 579. 

2. Prohibiting dismissal of employees for reporting violations of 
codes.—The President has authority under section 10 (a) 
of the National Industrial Recovery Act to prescribe a regu- 
lation prohibiting employers from dismissing employees for 
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CODES OF FAIR COMPETITION—Continued. 
making a complaint or giving evidence with respect to al- 
leged violations of codes of fair competition. (See Execu- 
tive Order No. 6711 of May 15, 1934.) 515. 
GOVERNMENT CONTRACTS FOR SUPPLIES. See CoNTRACTS, 2-4. 
NONCOMPLIANCE WITH, IN SALES TO GOVERNMENT. See Na- 
TIONAL INDUSTRIAL RECOVERY ACT, 3. 
PENALTY FOR VIOLATION. See NATIONAL INDUSTRIAL RECOVERY 
Act, 5. 
PHILIPPINE ISLANDS. See PHILIPPINE ISLANDS, 1. 
COINAGE OF SILVER. 
The President has authority to proclaim and put into effect 
a plan for the unlimited coinage (at the present fixed 
ratio to gold and subject to 50 percent seigniorage) of domes- 
tic silver produced after the effective date of the proclama- 
tion. 344. 
COMMERCE DEPARTMENT. 
ADMINISTRATION OF MERCHANT MARINE Act oF 1920. See SuHrr- 
PING, 1-4. 
TRANSFER OF FUNCTIONS OF SHIPPING Boarp. Sce SHIPPING 
Boagp, 1. 
COMMERCE, SECRETARY OF. 
SALE OF MERCHANT MARINE VESSELS AS ScRaP. See SHIpP- 
PING, 5. 
COMMISSIONER OF IMMIGRATION, OFFICE OF. 
ABOLISHMENT ONLY BY ACT OF CONGRESS. See OFFICE OF 
THE U. N., 1, 3. 
COMPENSATION | 
AUTHORITY TO FIX COMPENSATION OF EMPLOYEES. See RECON- 
STRUCTION FINANCE CORPORATION ACT, 1. 
CERTAIN CLASSES OF GOVERNMENT EMPLOYEES. See INDEPENDENT 
OFFICES APPROPRIATION Act, 1. 
CIVIL EMPLOYEES aT U. S. SoLpIERS HoME. See SoLpIERs HoME, 
D. C., 2. 
DISABILITY COMPENSATION AND NAVAL PENSIONS. See Navy, 1. 
COMPROMISE OF CLAIMS. 
SOUTHERN PACIFIC RAILROAD Co. See CLAIMS. 
COMPTROLLER GENERAL. 
ABSTRACT OF TITLE, CUSTODY OF. See LANpDs, 1-2. 
AUTHORITY TO DECIDE AMOUNT DUE ARMY OFFICER FOR TEMPO- 
RARY DuTy. See ARMY, 8. 
AUTHORITY TO LIMIT PERIOD OF TEMPORARY DUTy oF ARMY 
OFFICER BY REGULATION. See ARMY, 7%. 
DEFINITION OF TERM “ADJUSTMENTS” AS USED IN EXECUTIVE 
OrpreR No. 6440. See ATTORNEY GENERAL, 7, 
See also GENERAL ACCOUNTING OFFICE. 
CONDEMNATION OF PROPERTY. 
See EMINENT DOMAIN, 
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CONFLICT OF LAWS. 

A contract made in Belgium, September 1932, which provides 
for payment in gold dollars, is governed by the laws of Bel- 
gium, and, assuming it is valid and enforceable under the 
laws of that country, gold coin is actually required for its 
fulfillment. 250. 

CONGRESS. 

CREATION AND ABOLISHMENT OF CERTAIN POSITIONS IN DEPART- 
MENT OF LABOR. See OFFICE OF UNITED Srartes, 1, 3. 

CREATION OF CORPORATE AGENCIES, NATIONAL INDUSTRIAL RE- 
COVERY AcT. See EMERGENCY HOUSING CORPORATION, 2. 

GOVERNMENT CONTRACTS WITH MEMBERS. See CONTRACTS, 1. 

GRANTS TO STATES UNDER AGRICULTURAL COLLEGE APPROPRIATION 
Acts. See GRANTS TO STATES. 

LEGISLATION AUTHORIZING APPOINTMENTS WITHOUT REGARD TO 
Crvm SERVICE RuLEs. See Civit SERVICE, 8. 

OFFENSES AGAINST ACTS OF CONGRESS, PARDONING POWER OF 
GOVERNOR OF ALASKA. See ALASKA, 3. 

OPTIONS ON LAND For Low-Cost Hovusine. See EMERGENCY 
HOUSING CORPORATION, 4. 

Tax REFUNDS, CONSTITUTIONALITY OF PROPOSED LEGISLATION. 
See CONSTITUTIONAL LAW. 

SUSPENSION OF PROVISIONS oF AcT RELATING TO PUBLIC BUILD- 
ING CONTRACTS. See CONTRACTS, 6. 

CONSERVATORS. 

TERMINATION OF CONSERVATORSHIP UNDER BANK CONSERVATION 

Act. See BANKS AND BANKING, 1, 2. 
CONSIDERATION. 

SUPPLEMENTAL GOVERNMENT CONTRACTS COVERING INCREASED 

Cosrs. See ContTRAcTS, 3, 4. 
CONSTITUTIONAL LAW. 

Constitutionality of proposed legislation affecting tax refunds.— 
The proviso in the urgent deficiency bill (H. R. 13975, 72d 
Cong., 2d sess.), authorizing a joint committee of Congress 
to make the final decision as to whether refunds of taxes over 
$20,000 shall be made and to fix the amount thereof, is ob- 
noxious to the Constitution of the United States, because, 
inter alia, it attempts to entrust to members of the legisla- 
ive branch, acting ex officio, executive functions in the execu- 
tion of the law, and it attempts to give to a committee of the 
legislative branch power to approve or disapprove executive 
acts. 56. 

GoLp RESERVE BILL, SECTION 2 (a). See Goxp, 8. 

“ OFFICE OF THE UNITED StTaTEs.” See OFFICE OF THE UNITED 
Srates, 1, 3. 

PRESIDENT’S POWER IN MATTERS COMMITTED TO DISCRETION OF 
HEADS OF DEPARTMENTS. Sé€e CENTRAL STATISTICAL Boagrp, 2. 
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CONTRACTS. 

1. Agricultural Adjustment Act and National Recovery Act—Mem- 
bers of Congress.—The Attorney General advises that, until 
and unless it shall be otherwise provided by statute, the Sec- 
retary of Agriculture refrain from entering into the contracts 
or agreements contemplated by section 8 of the Agricultural 
Adjustment Act (48 Stat. 34), and section 4 of the National 
Industrial Recovery Act (48 Stat. 197), with members of Con- 
grss who are also engaged in agriculture, trade, or industry 
or are interested as land owners or lien holders. 368. 

2. Government contracts for supplies—Codes of fair competition and 

trade agreements.—The President has the power to issue in- 
structions that there be incorporated in all Government con- 
tracts for the purchase of supplies, a provision requiring that 
the contractor shall comply with all the terms of the ap- 
plicable code of fair competition for the trade or industry 
or subdivision thereof concerned, or, if there be no such 
approved code of fair competition, then with the provisions 
of the President’s Reemployment Agreement promulgated 
under section 4 (a) of the National Industrial Recovery Act, 
without regard to whether the contractor is himself a party 
to that agreement. 199. 

3. National Recovery Act—Supplemental Government contracts cov- 
ering increased costs.—Heads of executive departments and 
independent establishments have the power and authority to 
enter into supplemental contracts based upon good and valu- 
able consideration, with persons who made contracts with the 
Government prior to the date of the passage of the National 
Industrial Recovery Act of June 16, 1933, for the delivery of 
materials or the performance of labor subsequently to such 
date, agreeing to reimburse such persons for increased costs 
incurred by them as a result of the operation of the indus- 
trial codes or of the President’s Reemployment Agreement. 
209. 

4. Same.—The consideration upholding the validity of such sup- 
plemental contracts may consist of the contractor’s compli- 
ance with an approved code of fair competition, or with the 
President’s Reemployment Agreement. 253. 

5. Payment in gold.—A contract made in Belgium, September 1932, 
which provides for payment in gold dollars, is governed by 
the laws of Belgium and assuming it is valid and enforceable 
under the laws of that country, gold coin is actually re 
quired for its fulfillment. 250. 

6. Suspension of provisions of the Davis-Bacon Act, relative to pub- 
lic building contracts.—The President has authority to sus- 
pend the provisions of the Davis-Bacon Act in case of a na- 
tional emergency. 544. 











Indexu-Digest 615 


CONTRACTS—Continued. 
7. Same.—The suspension of the provisions of an act of Congress 
can be accomplished more appropriately by proclamation than 
by Executive order. (See Proclamation No. 2088 of June 5, 
1934.) 544. 
CONSTRUCTION OF NAVAL VESSELS. See NAvy, 2. 
COOPERATIVE ASSOCIATIONS. 
LOANS BY COOPERATIVE FARM CREDIT ADMINISTRATION. See 
LOANS, 4. 
CORPORATION LAWS. 
DELAWARE, INCORPORATION OF VIRGIN ISLANDS Co. See VIRGIN 
ISLANDS, 4, 
COSTS. 
INCREASED, COVERING SUPPLEMENTAL GOVERNMENT CONTRACTS. 
See Contracts, 3. 
COTTON. 
ARIZONA CoTTon QuoTA. See ARIZONA. 
CURRENCY, COMPTROLLER OF. 
APPROVAL OF ESTABLISHMENT OF BRANCH BANKS. See NATION AL 
Banks, 5. 
POSITIONS IN JNSOLVENT NATIONAL BANK DIVISION. See CIVIL 
SERVICE, 10. 
POWER TO APPROVE APPLICATION FOR CHARTER OF A CERTAIN 
NEw NATIONAL BANK. See NATIONAL BANKS, 3, 
CURRENCY, ETC. 
ForEIGN, ACT PROHIBITING LOANS TO DEFAULTING FOREIGN Gov- 
ERNMENTS. See LOANS, 9, 10. 
CUSTOMS LAWS. 
Importations from country where rinderpest or foot-and-mouth 
disease exists.——Under section 306 (a) of the Tariff Act of 
1930 (46 Stat. 689), importations of meat and livestock from 
any part of the Republic of Argentina are prohibited so 
long as rinderpest or foot-and-mouth disease exists in that 
country, as determined by the Secretary of Agriculture. 225. 
IMPORT TAX ON COAL. See ATTORNEY GENERAL, 8-10. 
DEBTS DUE UNITED STATES BY FARMERS. See SeEr-orr. 
DEBTS OF FOREIGN GOVERNMENTS. See Bonps, 1; LOANs, 8-13. 
DEFAULTING FOREIGN GOVERNMENTS. See Bonps,1; Loans, 8-13. 
DELEGATED AUTHORITY. Sce NATIONAL INDUSTRIAL RECOVERY 
Act, 4. 
DEPOSITS. 
BANK CONSERVATION Act. Seé BANKS AND BANKING, 1, 2, 
INSURED, POSTAL SAVINGS FUNDS. See POSTAL SAVINGS, 2, 3. 
DISBURSEMENT OF MONEYS. 
Function of disbursement not transferred from District of Co- 
lumbia to Treasury Department.—Section 4 of the Executive 
order of June 10, 1983 (No. 6166), providing that the fune- 
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DISBURSEMENT OF MONEYS—Continued. 
tion of disbursement of‘moneys of the United States exercised 
by any agency shall be transferred to the Treasury Depart- 
ment, should not be interpreted as requiring the transfer of 
the function of disbursement from the Government of the 
District of Columbia to the Treasury Department. 271. 
DISMISSAL OF GOVERNMENT EMPOLYEES. See Economy Act, 4. 
DISTRICT OF COLUMBIA. 
DISBURSEMENT OF MONEYS, NOT AFFECTED BY EXECUTIVE ORDER 
6166. See DISBURSEMENT OF MONEYS. 
EMPLOYEES, SEPARATION FROM THE SERVICE. See Economy 
Act, 9, 
DIVORCE. 
DIVORCE OF PARENTS OF FOREIGN-BORN CHILD OF AMERICAN 
MOTHER AND SPANISH FATHER, NATURALIZATION OF CHILD. 
See CITIZENSHIP, 1. 
DOMICILIARY CARE FOR VETERANS. See VETERANS, 1, 2. 
DOMICILE. 

1. Wives and minor children.—The decision of the Court of Ap- 
peals of the District of Columbia in the Ward case (holding 
in effect, that a minor child of a father in the employ of the 
Federal service, who is not separated from his father, shares 
in the domicile of his father) should be applied to the wives 
and minor children of persons not in the employ of the Fed- 
eral service. 448. 

2. Same.—Mrs. Ada S. Balthis, an applicant for reinstatement to 
a position in the classified service, cannot, within the meaning 
of the term “legal residence” as used in the regulation of 
the Civil Service Commission, establish in Pennsylvania a 
legal residence separate and apart from that of her husband 
who is domiciled in Virginia, and at the same time continue 
to live with him. 448. 

ECONOMIC SECURITY. , 

Creation of Committee on Economic Security and the Advisory 

Council on Economic Security.—The President has authority, 
under the National Industrial Recovery Act, to create the 
Committee on Economie Security and the Advisory Council 
on Economic Security. (See Executive Order No. 6757 of 
June 29, 1934.) 589. 

ECONOMY ACT. 

1. Married persons clause.—Section 218 of the Economy Act (47 
Stat. 382), known as the “ married-persons clause”, was in- 
tended to establish a general legislative policy and is per- 
manent legislation. 166. ; 

2, Same—tThe retention and appointment preference statutes re- 
ferred to in question 2a (19 Stat. 169; 37 Stat. 413; 41 Stat. 
87), are to the extent herein indicated in conflict with section 
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213 of the Economy Act, supra, and hence said statutes are 
to the extent of such conflict repealed. 166. 

3. Same.—The statute referred to in question 2b, relating to the 
employment of wives of soldiers and sailors (40 Stat. 956, 
sec. 5), is not in conflict with section 213 of the Hconomy 
Act, supra, and accordingly these statutory provisions may 
be administered together. 166. 

4. Same.—Section 213 of the Economy Act, supra, applies similarly 
to cases of outright dismissals and to furloughs of more than 
90 days, but furloughs of less than 90 days can be given with- 
out reference to the civil-service laws relating to reductions 
in personnel, 166. 

5. Same.—Reinstatement.—The Civil Service Commission is re- 
quired by the provisions of section 213 of the Economy Act of 
June 30, 1982 (47 Stat. 406), to refuse to issue a certificate 
authorizing the reinstatement in a classified (competitive) 
civil-service position of a former Government employee 
otherwise eligible, whose spouse is “in the service of the 
United States or the District of Columbia.” The word “ap- 
pointment”? appearing in section 218, supra, should be con- 
strued as including “reinstatement.” 3887. 

6. Same.—The Civil Service Commission must refuse to issue a cer- 
tificate of reinstatement when the vacant position is not in 
the classified (competitive) service but it is desired by the 
appointing officer to have the person who is reinstated main- 
tain a civil-service status for possible future transfer to a 
classified (competitive) position. 387. 

7. Same.—The Civil Service Commission may reinstate a person 
whose spouse is in the service of the United States or the 
District of Columbia, when there are, on the Commission’s 
registers, no eligibles of a preferred status for the position 
to which the person seeks reinstatement. 387. 

8. Same.—Section 213 of the Economy Act, supra, is not prohibitive 
but is a preference statute which merely fixes an order of 
preference in the making of reductions and appointments. 
387. 

9. Personnel] reductions—Married persons—Fersons entitled to an- 
nuities—When reductions in personnel are required, persons 
entitled to annuities under the provisions of section 8 (a) of 
the Independent Offices Appropriation Act, 1934 (48 Stat. 
305), may not be separated from the service of the United 
States Government or the District of Columbia before married 
persons under the provisions of section 213 of the Economy 
Act of June 30, 1982 (47 Stat. 406). 186. 

COMPULSORY RETIREMENT. See Crvizt Service, 14. 
Epiz Hook Spit NAVAL RESERVATION, WASH., TRANSFER OF 
JURISDICTION. See LANpDs, 10. 
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ECONOMY ACT—Continued. 
REGULATIONS FOR ADMINISTRATIVE PROCEDURE FOR ADJUSTMENTS 
BETWEEN APPROPRIATIONS. See GENERAL ACCOUNTING OFFICE. 
Sec. 103, GRADUATION LEAVE FOR CADETS. See LEAVE, 2. 
Sec. 104 (a), Funps or SoLpiers’ Home. See So.piers’ HomMgE, 
D. C., 6. 
Sec. 105 (d), REDUCTIONS IN COMPENSATION. See SOLDIERS’ 
Home, D. C., 6. 
Sec. 204, CompuLsory RETIREMENT FoR AGE. See Civit SERVICE, 
15, 16. 
Sec. 212 (a), CIVILIAN POSITIONS, OPTIONAL Pay. See SoLprers’ 
HomgE, D. C., 3, 4. 
Sec. 215. GRANTING OF SICK LEAVE, See LEAVE. 3, 4. 
SEc. 802. SUSPENSION OF CONFLICTING Acts. See Civit SERVICE, 
15. 
EMERGENCY AGENCIES. 

1. Compensation of personnel paid from emergency appropria- 
tions. Executive Orders Nos. 6440 and 6554, dated Novem- 
ber 18, 1933, and January 10, 1934,. respectively, apply only 
to emergency agencies authorized by law to employ personal 
services and fix the rates of compensation therefor without 
regard to the Classification Act of 1923, as amended. 493. 

2. Same—Rates of compensation.—Unless and until the President 
specifically designates how the rates of compensation of the 
personnel of regular departments and establishments paid 
from funds allocated from emergency appropriations shall 
be fixed, the heads of such departments and establishments 
may fix the compensation of such personnel without regard 
to the Classification Act or to the salary-standardization 
schedule prescribed by Executive Order No. 6440. 493. 

PURCHASE OF PASSENGER-CARRYING VEHICLES WITH FUNDS AL- 
LOCATED FROM NATIONAL INDUSTRIAL RECOVERY APPROPRIATION. 
Sec PASSENGER-CARRYING VEHICLES, 2. | 
EMERGENCY FARM MORTGAGE ACT. 
EMPLOYEES APPOINTED UNDER. See CIVIL SERVICE, 6. 
EMERGENCY HOUSING CORPORATION. 

1. Status.—Title II of the National Industrial Recovery Act (48 
Stat. 200), authorizes the President to create corporate agen- 
cies under the State laws to carry out the purposes of said 
title II. 437. 

2. Same.—Congress did not intend to authorize the President to 
create corporate agencies under section 203 of the National 
Industrial Recovery Act with powers in excess of those 
necessary to carry out any program of public works author- 
ized by section 202 of the act. 437. 

3. Same.—The power to create, establish, and utilize such corporate 
agencies necessarily includes and implies the authority to de- 
fray the expenses of their organization including the sub- 
scription to the requisite initial capital stock. 437. 
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4. Same.—tThe determination as to necessity of securing options on 
lands sought to be assembled as the site for low-cost housing 
or slum-clearance projects and the amount to be expended 
therefor, are matters committed by Congress to the discretion 
of the President and, therefore, his decision in the matter, 
or that of his duly constituted agent, is final and not sub- 
ject to review by any other officer of the Government. 437. 

5. Same.—Also, the President’s decision as to form and character of 
the agencies, which he is authorized to create under title II 
of the National Industrial Recovery Act, is final and not sub- © 
ject to review by any other officer of the Government. 437. 

6. Same.—A corporate agency created by the President under sec- 
tion 203 of the National Industrial Recovery Act is author- 
ized to conduct its business in such form and manner as is 
considered to be reasonably necessary to carry out the pur- 
poses of its creation and if, in carrying out such purpose, it 
is considered to be reasonably necessary to purchase and 
convey property in its own name, the Corporation may do so. 
But in acquiring property by exercise of the power of emi- 
nent domain, the proceedings must be in the name ‘of the 
United States. 437. 

7. Same.—tThe opinion of the Attorney General in favor of the 
validity of title is required when land is purchased for use 
in connection with the proposed slum-clearance project before 
payment therefor can be made. 437. 

EMERGENCY OFFICERS RETIREMENT ACT. 

1. Effect of withdrawal of application for benefits—Col. Horatio 
N. Jackson made formal application for retirement benefits 
under the Emergency Officers Retirement Act within 12 
months after the passage of the act, as required by section 
2 of said act, but at his request this application was canceled. 
After the statutory period had expired, he again applied for 
retirement benefits under the aforesaid act. Held that Colo- 
nel Jackson is not entitled to retirement benefits under the 
act, supra, upon his original application or any other appli- 
cation. 139. 

2. Removal of Major Travis from retired list.—Under section 10 of 
the act of March 20, 1983 (48 Stat. 10), and Veterans Regu- 
lation No. 5, the Veterans’ Administration had authority to 
review the disability rating of Maj. Joseph J. Travis, who 
had been granted retirement with pay, and, upon a finding 
that the latter’s disablement was not of sufficient degree to 
entitle him to continue to receive retirement pay, the Vet- 
erans’ Administration was authorized in removing him from 
the Emergency Officers’ Retired List. 400. 

EMERGENCY RELIEF. 

1. Acquisition of surplus agricultural products for distribution to 
the several States.—The Federal Emergency Relief Adminis- 
trator is authorized to acquire surplus agricultural products 
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EMERGENCY RELIEF—Continued. 
from the Agricultural Adjustment Administration, or its 
agents, for the purpose of making grants in the form of 
commodities to the several States. 337. 

2. Allocation of funds to National Emergency Council for relief of 
unemployment.—The President is authorized by the National 
Industrial Recovery Act and the Fourth Deficiency Act, fiscal 
year 1933, to make available to the National Emergency Coun- 
cil funds from the appropriation for National Industrial Re- 
covery for carrying out functions and activities relating to 
the relief of unemployment and stimulation of industry 
through the improvement of Nation-wide living conditions, 
etc. 500. 

EMINENT DOMAIN. 

Tennessee Valley Authority Act—Acquisition of property.—By 
reason of the inherent power vested in the sovereign and 
also by the provisions of the Tennessee Valley Authority Act 
of 1933 (48 Stat. 58), property may be taken by the United 
States for any use that may be necessary to carry out the 
purposes of that act, either permanently or for a limited 
period. 281. 

EXAMINATIONS. See Civit Service, 11, 12. 
EXCEPTED POSITIONS. See Civit Service, 1-4, 6, 19. 
EXECUTIVE DEPARTMENTS. 

CONDITIONS UNDER WHICH SICK LEAVE MAY BE GRANTED. See 
LEAVE, 3, 4. 

INFORMATION TO BE FURNISHED BY ALL DEPARTMENTS TO CENTRAL 
STATISTICAL BoarRD. See CENTRAL STATISTICAL BOARD, 1. 

POWER OF HEADS OF DEPARTMENTS AND INDEPENDENT ESTABLISH- 
MENTS TO ENTER INTO SUPPLEMENTAL CONTRACTS COVEBING 
INCREASED Costs. See CONTRACTS, 3. 

POWER OF PRESIDENT TO CONTROL IN CERTAIN MATTERS COMMITTED 
TO THE DISCRETION OF THE HEADS oF DEPARTMEN's. See 
CENTRAL STATISTICAL Boarp, 2. 

TRANSFER OF JURISDICTION OVER LANDS FROM ONE DEPARTMENT 
To ANOTHER. See LAnps, 9, 10. 

TRANSFER OF OFFICE OF SOLICITOR OF TREASURY FROM JUSTICE 
DEPARTMENT TO TREASURY DEPARTMENT. See TREASURY DE- 
PARTMENT. 

TRANSFER OF REAL PROPERTY FROM ONE DEPARTMENT TO AN- 
OTHER. See GOVERNMENT PROPERTY. 

EXECUTIVE OFFICERS. 

THE DUTIES AND NoT THE DESIGNATION OF THE OFFICE, Is TEST 

OF AN EXECUTIVE OFFICER. See NATIONAL BANKS, 2. 
EXECUTIVE ORDERS. 

CLASSIFICATION OF ARMY OFFICERS. See ARMY, 9. 

CREATING NATIONAL RESOURCES Boarp. See NATIONAL RE 
SOURCES BOARD. 

DESIGNATING ACTING CHAIRMAN FEDERAL ALCOHOL CONTROL AD- 
MINISTRATION. See ALCOHOL CONTROL ADMINISTRATION. 
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EXECUTIVE ORDERS—Continued. 
FORBIDDING THE HoarpiInea or Gorp. See Gorp, 1-3. 
JUBISDICTION TO DEFINE “ADJUSTMENTS.” See ATTORNEY GEN- 
ERAL, 7. 
PROHIBITING THE HixPporT OF GOLD FROM THE PHILIPPINE ISLANDS. 
See Gop, 4. 
RELATING TO NATIONAL LONGSHOREMEN’S LaAsork BoaArp. See 
LABOR BOARDS. 
RELATING TO NATIONAL STEEL LABor BoArp. See Lasor BoAgps. 
REVOCATION OF ORDER ISSUED UNDER REORGANIZATION ACT OF 
Mar. 8, 19383. See REORGANIZATION ACT. 
Sick LpAvp. See LEAVE OF ABSENCE, 1. 
SUSPENSION OF PROVISIONS OF ACT RELATING TO PUBLIC BUILD- 
ING ConTRrActs. See ContTrRActs, 7%. 
TRANSFERRING REGULATORY FUNCTION OF SHIPPING BOARD TO 
COMMERCE DEPARTMENT. See SHIPPING Boagp, 1. 
WAIVING CIVIL SERVICE RULES IN APPOINTING POSTMASTERS. See 
POSTMASTERS. 
EXPATRIATION. See CITIZENSHIP. 
EXPORTATION. 
AGRICULTURAL PRODUCTS IN UNITED STATES VESSELS. See SHIP- 
PING, 6, 7. 
Gotp Coin. See LIcENSEsS, 3. 
GOLD FROM THE PHILIPPINE ISLANDS. See Gorn, 4, 5. 
EXPRESS CHARGES, 
PaIp BY ARMY OFFICER FOR AUTHORIZED BAGGAGE, REIMBURSE- 
MENT BY SECRETARY OF WAR. See Army, 13, 14. 
EX-SERVICE MEN. See MILITARY PREFERENCE. 
FAMILY. ELIGIBILITY OF MORE THAN ONE MEMBER TO CIVIL SERVICE 
APPOINTMENT. See CIVIL SERVICE, 2. 
FARM CREDIT ACT, 19383. 
SECTON 51. See LOANS, 2. 
SECTION 52. See Loans, 3. 
FARM CREDIT ADMINISTRATION. 
EMPLOYEES APPOINTED BY FARM LOAN COMMISSIONER. See CIviu 
SERVICE, 6-9. 
EMPLOYEES NOT ELIGIBLE TO BE COVERED INTO THE CIVIL SERV- 
IcE. See Crivit Service, 8-9. 
LOANS UNDER AGRICULTURAL MARKETING AcT. See LOANS, 
2, 4. | 
FARMERS. 
SET-OFF OF DEBTs DUE THE UNITED STATES. See SET-OFF. 
FEDERAL ALCOHOL CONTROL ADMINISTRATION. 
See ALCOHOL CONTROL ADMINISTRATION. 
FEDERAL EMERGENCY ADMINISTRATOR OF PUBLIC WORKS. 
See PUBLIC WORKS ADMINISTRATION, 2. 
FEDERAL EMERGENCY RELIEF ADMINISTRATOR. 
DISTRIBUTION OF SUBPLUS AGRICULTURAL PRODUCTS TO STATES. 
See EMERGENCY RELIEF, 1. 
34967 °—36—vol. 37-——-43 
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FEDERAL EMPLOYEES. 
APPOINTMENT AND COMPENSATION, RECONSTRUCTION FINANCD COR- 
PORATION ACT. See RECONSTRUCTION FINANCE CORPORATION 
AcT, 1. 
ATTORNEY FOR NATIONAL BANK RECEIVER, NOT AN OFFICER OR 
CLERK oF U. S. See NATIONAL BANKs, 10. 
FARM CREDIT ADMINISTRATION. Seée CIVIL SERVICE, 6, 7. 
FURLOUGHS AND DISMISSALS, UNDER EconoMy Act. See Econ- 
omy Act, 4. 
REDUCTION IN Force. See Economy Act, 9. 
REINSTATEMENT OF MARRIED PERSONS IN CLASSIFIED CIVIL SERV- 
ice. See Economy Act, 5. 
RETIREMENT UNDER CIviIL Service Act. See Civit SERvVIcE, 14- 
17. 
Sick LEAVE, PowrR OF PRESIDENT TO GRANT. See LEAVE OF 
ABSENCE, 1. 
FEDERAL FARM MORTGAGE CORPORATION. 
INVESTMENT OF POSTAL SAVINGS FUNDS IN Bonps or. See Pos- 
TAL SAVINGS, 1. 
FEDERAL RESERVE BANKS. 
CONSTRUCTION OF SECTION 2 (a) GOLD RESERVE Act. See GOLp, 
8. 
FEDERAL WATER POWER ACT. 
CUSTODY OF ORIGINAL LICENSES ISSUTED BY WATER POWER COM- 
MISSION UNDER THE Act. Sé€e LICENSES, 2. 
FILIPINOS. 
STATUS UNDER ALASKA GAME Laws. See ALASKA, 2. 
FIVE CIVILIZED TRIBES, OKLAHOMA. 
Proposep Trusts. See INDIANS, I, 2. 
FOOT-AND-MOUTH DISEASE. 
COUNTRIES HAVING INFECTED CATTLE, PROHIBITED FROM SEND- 
ing Meat or LIVESTOCK TO UNITED STATES. See CUSTOMS 
LAWS. 
FOREIGN GOVERNMENTS. 
DEFAULTING FOREIGN GOVERNMENTS. See LOANS. 
GERMAN Sorgip, JOHNSON DEBT DEFAULT AcT. See BONDS. 
FOREST LANDS. 
GrorciaA. See LANDS, 6. 
FOREST RESEARCH. 
ACQUISITION OF LANDS FoR. See LANDS, 3. 
FUNDING BONDS. 
AUTHORIZED IN RENEWAL OF EXISTING INDEBTEDNESS, JOHNSON 
Dest Derautr Act. See Loans, 13. 
FURLOUGHS. See Economy ACcT, 4. 
GENERAL ACCOUNTING OFFICE. 
Validity of general regulations No. 78.—Paragraphs 3 (h), 3 
(d) (2), and 7 of General Regulations No. 78 of the General 
Accounting Office, which prescribes administrative procedure 
for adjustments between appropriations and/or funds “ for 
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GENERAL ACCOUNTING OFFICE—Continued. 
general use throughout the Government service ’, are held to 
be invalid because in conflict with certain provisions of sec- 
tion 601 of the Economy Act of June 30, 1982 (47 Stat. 417). 
559. 
CusTopy oF LICENSES ISSUED UNDER FEDERAL WATER POWER ACT. 
See LIcEnNSEs, 2. 
See also COMPTROLLER GENERAL, 
GEORGE WASHINGTON MEMORIAL PARKWAY. 
Funps To Buy LAND FoR. See LANDS, 7. 
GEORGIA. 
Forest LANDS, PURCHASE BY SECRETARY OF AGRICULTURE. See 
LANDS, 6. 
GERMAN GOVERNMENT. 
Scrip oR FUNDING DEBTS, JOHNSON DeEsBr DEFAULT AcT. See 
Bonps, 1. 
GOLD. 

1. Construction of executive order forbidding the hoarding of 
gold.—The Executive order of April 5, 1933, forbidding the 
hoarding of gold coin, gold bullion, and gold certificates, does 
not apply to those who within the continental United States 
hold gold in custody or in trust for nonresident alien owners. 
155. 

2. Same.—The Executive order, supra, does apply to gold physi- 
eally located within the continental United States and owned 
by a nonresident alien who has entered the United States 
while said order is in effect. 155. 

3. Same.—The Executive order, supra, does not apply to gold 
physically located outside the continental United States 
owned by a citizen thereof, residing in the United States, 
or by a partnership, association, or corporation organized 
under the laws of the United States or of any State and 
having its principal place of business in the United States. 
155. 

4, Exports from the Philippine Islands.—The Executive order of 
April 20, 1933 (no. 6111), prohibits exports of gold from 
the Philippine Islands to foreign countries but it does not 
prohibit shipments of gold from the Philippine Islands to 
continental United States. 195. | 

5. Same.—Shipments of gold to the United States from the Phil- 
ippine Islands intended for reexport to a foreign country 
cannot be licensed for reexport unless, in the first instance, 
they could have been licensed for export directly from the 
Philippine Islands to the foreign country. 195. 

6. Same.—Under section (c) of the Executive order of April 20, 
1933 (no. 6111), the Secretary of the Treasury is authorized 
to grant a license to export gold held pending action on an 
application to export which was filed prior to May 1, 1933, 
the effective date of the Executive order of April 5, 1933 
(No. 6102). 250. 
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7. Payment in gold.—A contract made in Belgium, September 1932, 

- Which provides for payment in gold dollars; is governed by 
the laws of Belgium and assuming it is valid and enforceable 
under the laws of that country, gold coin is actually re- 
quired for its fulfillment. 250. 

8. Gold reserve bill—Constitutionality of section 2 (a).—wSection 
2 (a) of the proposed gold reserve bill, which provides that 
all right, title, and interest, and every claim of the Federal 
Reserve Board, of every Federal Reserve bank, and of every 
Federal Reserve agent, in and to any and all gold coin and 
gold bullion shall pass to and are hereby vested in the 
United States, and that payment therefor is to be made in 
gold certificates in equivalent amounts in dollars, is held to be 
constitutional. 403. 

ELIMINATION OF GOLD CLAUSE FROM Bonps. See PueEgto RIco, 
2, 8. 

RATIO OF SILVER TO GOLD. See COINAGE. 

SALE FoR GoLp or SHORT TERM OBLIGATIONS, RECONSTRUCTION 
FINANCE CORPORATION. See RECONSTRUCTION FINANCE COR- 
PORATION, 4. 

GOLD RESERVE ACT. 

CONSTITUTIONALITY. See GoLp, 8. 

GOVERNMENT. | 

AUTHORITY TO GRANT LICENSES TO COMMERCIAL INTERESTS FOR 
UsE or Miits PATENT. See LICENSES, 1. 

CONTRACTS. Seée CONTRACTS, 

EMPLOYEES. See references under FEDERAL EMPLOYEES. 

RIGHT TO RECOVER ExCESS PAYMENTS MADE TO OFFICERS HOLD- 
ING CIVILIAN OFFICES. See Soitpiers’ Homes, D. C., 5. 

GOVERNMENT BUILDINGS. 

1. Assignment of space—Post Office Department Building.—The Sec- 
retary of the Interior has the power to assign to Some other 
governmental use such space in the new Post Office Depart- 
ment Building as may not be required for the use of the Post 
Office Department. 355. 

2. Same—Proposed assignment of Interstate Commerce Building to 
the use of the Interior Department.—The proposed assign- 
ment of the new Interstate Commerce Building for the use 
of the Department of the Interior is unauthorized by law. 340. 

3. Same.—The Interstate Commerce Building is to be used by the 
Commission so far as its needs reasonably require, but if there 
should be any surplus Space when the building is completed, 
or if in the future surplus space becomes available, then it 
will lie in the power of the Secretary of the Interior, as suc- 
eessor of the Public Buildings Commission, to assign such 
space as may be appropriate. 340. 
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GOVERNMENT PROPERTY. 

Transfer of property from one executive department to 
another.—The control and jurisdiction over real property ac- 
quired by executive action may be transferred by the Presi- 
dent from one department of the Government to another. 
(See Executive Order No. 6621 of Feb. 28, 1934.) 459. 

GRANTS TO STATES. 

Agricultural college appropriation acts—Grants made by Con- 
gress to the States under the agricultural college appropria- 
tion acts are not funds loaned or granted by “an agency of 
the United States” within the meaning of that expression 
as used in Executive Order No. 6646 of March 14, 1934. 
498. 7 

HAWAII. | 

Application of National Industrial Recovery Act.—The National 
Industrial Recovery Act is applicable to the Territories of 
Puerto Rico, Hawaii, and Alaska. (See Executive Order No. 
6750-A of June 27, 1934.) 549. 

HIGHWAYS. 

Maintenance of national forest highways.—It would be unwise 
to proceed upon the theory that the funds allotted by sec- 
tion 205 (a) of the National Industrial Recovery Act for the 
* construction and improvement” of national forest highways 
may be expended for the “ maintenance” of such highways. 
415. 

HOARDING OF GOLD. See Goxp, 1-3. 
HOME OWNERS LOAN CORPORATION. 

Bonp Issug. See Bonps, 3. 

INTEREST ON BoNDs, GUARANTEED BY UNITED STATES. See 
Bonps, 4. 

HOMESTEADS. 

LOANS FOR SUBSISTENCE HOMESTEADS. See LOANS, 15. 

SUBSISTENCE HOMESTEADS IN VIRGIN ISLANDS. See VIRGIN Is- 
LANDS, 3. 

HOSPITALS. 

CARE FOR VETERANS. Scé VETERANS, 1, 2. 

HOURS OF LABOR. See INDEPENDENT OFFICES APPROPRIATION Act, 1. 
HOUSING CORPORATION. See EMERGENCY HOUSING CORPORATION. 
IMMIGRATION. 

1. Admission of aliens under public charge bonds.—The Secretary 
of Labor is authorized to accept in advance of an alien’s 
arrival in this country a public charge bond as provided in 
section 21 of the Immigration Act of 1917 (39 Stat. 891). 374. 

2. Same.—The Secretary of Labor is not required to consider ap- 
plications of aliens for admission under section 21 of the Im- 
migration Act of 1917, supra, in their chronological order, but 
she may, in the exercise of her discretion, select them upon 
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IMMIGRATION—Continued. 
the bases of such considerations as separation of members of 
a family, vocational aptitude of the applicant, and subjection 
to political or religious persecution. 374. 

3. Same.—The Secretary of Labor is authorized to recommend to the 
Secretary of State for his action under section 24 of the Im- 
migration Act of 1924 (43 Stat. 166), the proposed regulation, 
herein set forth, forbidding a consular officer to refuse a visa 
to an alien on the ground that he is likely to become a public 
charge where the Secretary of Labor has accepted a public 
charge bond in advance of the alien’s arrival in chis country. 
374, 

4. Issuance of immigration visa to an alien woman married to her 
uncle-——A man, while a citizen of the United States and a 
resident of the State of Virginia, married his niece in Poland, 
and later petitioned the Secretary of Labor for the issuance 
of an immigration visa for his alien wife under section 4 (a) 
of the Immigration Act of 1924. The Secretary of Labor ap- 
proved the petition and accorded the wife the status of a 
nonquota immigrant. Held that, as the marriage between 
the uncle and his niece was lawful in Poland and as the 
uncle and his niece may maintain the relation of husband 
and wife at the place of his residence in Virginia, provided 
the uncle left Virginia for Poland without any intention of 
marrying his niece, there is no legal ground for refusing to 
accept the certificate of the Department of Labor as to the 
wife’s status. 102. 

5. Offenses involving moral turpitude—Minor convicted of theft 
and given a suspended sentence.—Where an alien child of the 
age of sixteen and one-half years was convicted of theft in 
Norway and was given a suspended sentence, such suspen- 
sion of Sentence under the laws of Norway having the 
same purpose as a royal pardon, held that said offense in- 
volved moral turpitude and that such alien is excluded by 
the immigration laws from entry into the United States. 259. 

6. Same—False swearing amounting to perjury.—Under section 3 
of the Immigration Act of February 5, 1917 (39 Stat. 875), 
excluding from admission into the United States “ persons 
who have been convicted of or admit having committed a 
felony or other crime or misdemeanor involving moral tur- 
pitude,” held that violations of our immigration law, or the 
passport law of this or another country, which involve false 
swearing amounting to perjury, constitute offenses involving 
moral turpitude; but that violations of such laws which were 
not accompanied by false swearing and consisted merely of 
subterfuge or concealment of a fact upon entering the coun- 
try, using a foreign passport, belonging to a friend or rela- 
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tive as an unwise convenience, or using a foreign passport 
issued in the name of another with probable purpose to evade 
peacetime military service, do not constitute offenses in- 
volving moral turpitude. 293. 

7. Transfer of duties from the Secretary of Labor to the Director 
General of Immigration.—The Reorganization Act authorizes 
the transfer from the Secretary of Labor to the Director 
General of Immigration duties in connection with the ad- 
mission and deportation of aliens. 564. 

8. Same.—Authority to increase salary of Director General of 
Immigration.—The President is not authorized by the Re- 
organization Act of Mar. 3, 1933, to increase the salary of 
the Director General of Immigration. 564. 

IMPORTATION. 

ARTICLE BROUGHT FROM PHILIPPINE ISLANDS. See PHILIPPINE 
ISLANDS, 1. 

TAx ON CoAL. See ATTORNEY GENERAL, 8-10. 

MEAT OR LIVESTOCK, PROHIBITED FROM COUNTRIES HAVING CATTLE 
INFECTED WITH FOOT-AND-MOUTH DISBPASE. See CusToMS 
LAWS. 

IMPOST DUTIES. 

LEVIED IN FOREIGN PORTS ON AMERICAN VESSELS. See TONNAGE 

DUTIES. 
INCOME TAX. 

Application of Federal income-tax laws to Virgin Islands.—The 
Attorney General declines to express an opinion as to the 
validity of a certain tax claim and lien therefor arising un- 
der the Federal income-tax laws as applied to the Virgin 
Islands of the United States, because this question can only 
be settled finally by the courts. It is the settled rule of 
this Department not to render an opinion which may bring it 
into conflict with a judicial tribunal. 143. 

INCORPORATION LAWS. 
DELAWARE, VIRGIN ISLANDS Co. See VirGIN ISLANDS, 4. 
INDEPENDENT OFFICES APPROPRIATION ACT. 

1. Effective date of section 23.—Section 23, title II, of the Inde- 
pendent Offices Appropriation Act, 1935 (48 Stat. 522), which 
regulates the compensation of certain classes of employees 
and prescribes the maximum number of hours of labor per 
week, became effective immediately upon the enactment of 
that act. 481. 

2. Same.—The Attorney General calls to the attention of the 
Secretary of War his opinion of April 5, 1934, holding that 
section 23, title II, of the Independent Offices Appropriation 
Act, 1935, became effective immediately upon its enactment. 
483. 
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INDIANS. 

1. Validity of proposed trusts.—The proposed trusts for Indians of 
the Five Civilized Tribes in Oklahoma submitted by the 
Chicago Title & Trust Co. under the provisions of the act of 
January 27, 19383 (47 Stat. 777), should not be approved 
because the facts do not disclose that the person securing 
these trusts was, at the time they were secured, an officer 
or employee on the regular pay roll of the Chicago Title & 
Trust Co., as required by section 2 of the act, supra. 193. 

2. Same—If the Chicago Title and Trust Company should become 
trustee of these trusts, it would be the duty of the Attorney 
General, under section 6 of the act, supra, to institute appro- 
priate proceedings for their cancellation and annulment. 
193. 

INDUSTRIAL ALCOHOL BUREAU. 
ESTABLISHMENT OF PUBLIC BONDED WAREHOUSES. See LiQvuors. 
INLAND WATERWAYS CORPORATION. 

Stock subscription.—The Inland Waterways Corporation, under 
the circumstances herein stated, has the power and discre- 
tion to subscribe to the capital stock of the proposed new 
national bank in New Orleans, Louisiana. 141. 

INSOLVENT NATIONAL BANK DIVISION. 
CiviL SERVICE STATUS OF Positions. See Civit SEBVICE, 10. 
INTERIOR DEPARTMENT. | 

ASSIGNMENT OF SPACE IN NEw INTERSTATE COMMERCE BUILDING. 

See GOVERNMENT BUILDINGS, 2-8. 
INTERIOR, SECRETARY OF. 

AUTHORITY TO GRANT LICENSES FOR USE OF MILLS PATENT. See 
LICENSES, 1. 

AUTHORIZED TO MAKE RULES AND REGULATIONS GOVEBNING USE 
OF WITHDRAWN LANDS. See LANDS, 11. 

AUTHORIZED TO MAKE SALARY ADJUSTMENTS, PUBLIC WorKS AD- 
MINISTRATION. See PUBLIC WORKS ADMINISTRATION, 1. 

POWER TO ASSIGN Space IN NEW Post OFFICE DEPARTMENT 
BUILDING TO OTHER GOVEBNMENTAL USES. See GOVERNMENT 
BUILDINGS, 1. 

INTERNAL REVENUE COLLECTORS. 

SINGLE Bonps TO COVER DUTIES AS DISBURSING AGENTS. See 
BONDS, 5. 

INTERSTATE COMMERCE BUILDING. 

ASSIGNMENT OF SPACE IN NEw BUILDING FOR USE OF iNrenioR 
DEPARTMENT. See GOVERNMENT BUILDINGS, 2-3. 

INTERSTATE COMMERCE COMMISSION. 

SENIOR EXAMINER, EXCEPTED POSITION, NOT ELIGIBLE FOR RE- 
TIREMENT BENEFITS. See Civit SERVICE, 20. 

JOHNSON DEBT DEFAULT AcT. See Bonps, 1; Loans, 8-13. 

JOINT PAY ACT. 

MONEY ALLOWANCE FOR RENTAL OF QUARTERS. See Army, 10, 

11, 
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JUDGE ADVOCATE GENERAL. 

VIEWS ON INTERPRETATION OF SEC. 17, PHILIPPINE INDEPENDENCE 

Act. See PHILIPPINE ISLANDS, 7. 
JUSTICE, DEPARTMENT OF. 

SUPERVISION OF DISTRICT CouRT OF UNITED STATES FOR CANAL 
ZONE TRANSFERRED FROM WAR DEPARTMENT. See CANAL ZONE 
DISTRICT COURT. 

TRANSFER OF OFFICE OF SOLICITOR OF TREASURY TO TREASURY 
DEPARTMENT. See TREASURY DEPARTMENT. 

KILLCOHOOK MIGRATORY BIRD REFUGE. See Birp ReErvces. 
LABOR BOARDS. 

Creation of the National Steel Relations Board and the National 
Longshoremen’s Labor Board.—The President is authorized 
by the National Industrial Recovery Act and Joint Resolu- 
tion of June 19, 1934, to create the National Steel Labor Re- 
lations Board and the National Longshoremen’s Labor Board, 
(See Executive Orders Nos. 6748 of June 26, 1934, and 6751 
of June 28, 1934.) 581. 

LABOR DEPARTMENT. 
CREATION OF CERTAIN POSITIONS IN. See OFFICE OF THE UNITED 
STATES, 1-3. 
LABOR RATES ACT. 
SUSPENSION, GOVERNMENT ContrRActTs. See Contracts, 6, 7%. 
LABOR, SECRETARY OF. 

ACCEPTANCE OF PUBLIC CHARGE BONDS FOR ADMISSION OF ALIENS, 
See IMMIGRATION, 1. 

ADMISSION OF ALIENS UNDER IMMIGRATION AcT or 1917. See 
IMMIGRATION, 2. 

AUTHORITY DELEGATED BY PRESIDENT MuUST BE EXERCISED 
PERSONALLY. See NATIONAL INDUSTRIAL RECOVERY ACT, 4. 

DELEGATION OF AUTHORITY INVOLVING THE EXERCISE OF DISCRE- 
TION. See OFFICE OF THE UNITED STATES, 2. 

RECOMMENDATIONS TO SECRETARY OF STATE RELATING TO VISAS. 
See IMMIGRATION, 3. 

TRANSFER TO DIRECTOR GENERAL OF IMMIGRATION OF DUTIES 
RELATING TO ALIENS. See IMMIGRATION, 7%. 

LANDS. 

1. Acquisition of land by United States.—Custody of abstracts of 
title—Attorney General’s opinion.—As the duty of examining 
titles with a view to acquisition of real estate by the United 
‘States is vested by law in the Attorney General, his opinions 
by law are for the guidance of all executive departments, and 
in auditing disbursements in connection with the acquisition 
of real estate the Comptroller General may not go behind these 
opinions and should start with them as a basis in making 
his audits. 95. 

2. Same.—As it does not clearly appear for what purpose the Comp- 
troller General asks for the abstracts of title covering lands 
acquired by the Secretary of Agriculture for the United States 





630 Index-Digest 


LANDS—Continued. 

under authority of Congress, it is suggested that, with the 
principles stated in this opinion as » basis, conference between 
the Secretary of Agriculture and the Comptroller General, 
and a further discussion of the details will enable the Secre- 
tary of Agriculture to work out a practicable arrangement, 
which will give the Comptroller General such opportunity to 
inspect the abstracts as may be required for the performance 
of the duties imposed on him by law. 96. 

3. The acquisition of land for forest research in connection with the 
National Arboretum is authorized under the Unemployment 
Relief Act of March 31, 1933 (48 Stat. 22). (See Executive 
Order No. 6344, dated Oct. 20, 1933.) 297. 

4. Creation of Committee on National Land Problems.—The Presi- 
dent has authority as Chief Executive to create a Committee 
on National Land Problems. (See Executive Order No. 6693 
of Apr. 28, 1984.) 496. 

5. Proposed erection of garage by Coast Guard on Government land 
in Chicago.—The issuance of a revocable permit to the United 
States Coast Guard to construct and operate a garage in carry- 
ing out the functions of the Coast Guard and housing its 
equipment upon lands which, under deed from the city of 
Chicago and legislative grant from the State of Illinois, were 
conveyed to the United States “for office and storage pur- 
poses in connection with the work of river and harbor im- 
provement ’”’, would be in violation of the condition respect- 
ing the use of the land and would jeopardize the title of 
the United States. 356. 

6. Purchase of forest lands in Georgia.—There does not exist under 
the terms and provisions of the act of March 1, 1911 (36 
Stat. 961), as amended by the act of March 3, 1925 (43 Stat. 
1215), any authority in the Secretary of Agriculture to pur- 
chase forest lands in the State of Georgia except in the 
mountainous regions of that State. 268. 

7. Purchase of land for George Washington Memorial Parkway.— 
Funds to buy land for the George Washington Memorial Park- 
way may be allocated by the President out of moneys appro- 
priated by Congress to carry out the purposes of the National 
Industrial Recovery Act, if there shal] be included within 
the public-works program provided for by section 202 of the 
National Industrial Recovery Act the construction, repair, 
and improvement of the parkway and the purchase of such 
land has for its main purpose the relief of unemployment; but 
money for the purchase of land for parkway purposes cannot 
be appropriated out of the Civilian Conservation Corps funds. 
301. 

8. Purchase of submarginal lands with public-works funds.—Pub- 
lic-works funds, under title II of the National Industrial 
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Recovery Act, cannot be utilized for the purchase of lands 
for the mere purpose of removing them from cultiva- 
tion. 292. 

9. Transfer of land from one executive department to another.— 
The President has power to transfer the jurisdiction over 
public lands which he may set apart for public purposes from 
One executive department to another. (See Executive Order 
No. 6584, Feb. 6, 1934.) 417. 

10. Transfer to Treasury Department of jurisdiction over portion 
of naval reservation, Ediz Hook Spit, Port Angeles Harbor, 
Washington.—The President is authorized to transfer from 
one executive department to another the jurisdiction over land 
withdrawn from the public domain under section 1 of the act 
of June 25, 1910. (86 Stat. 847.) (See Executive Order No. 
6594 dated Feb. 9, 1934.) 4381. 

11. Withdrawal of public funds for grazing purposes.—The Presi- 
dent is expressly authorized under the act of June 25, 1910 
(36 Stat. 847), and also has inherent power to withdraw 
public lands as an aid in conservation and development of 
natural resources, and he may authorize the Secretary of the 
Interior to prescribe rules and regulations governing the use 

the lands so withdrawn. (See Executive Order No. 6587, 
Feb. 6, 1934.) 433. 

ACQUISITION, TENNESSEE VALLEY AUTHORITY AcT. See EMINENT 
DoMAIN. 

CLASSIFICATION, SUITABILITY AS MIGRATORY Birp REFUGES. See 
Brrp REFUGES, 4. 

OccUPANCY OF UNITED STATES LANDS. See LICENSES, 2. 

OPTIONS ON LANDS FoR Low-Cost Housine. See HMERGENCY 
HovUSING CORPORATIONS, 4. 

PURCHASE, FOR MIGRATORY BIRD REFUGES. See Brirp REFUGES, 2. 

RELINQUISHMENT OF LANDS BY SOUTHERN PACIFIC RAILROAD IN 
COMPROMISE OF CLAIM OF UNITED STATES See CLAIMS. 

SETTLERS ON HOMESTEAD SITES. See LOANS, 15. 

LEASES. 

1. Readjustment of terms of the lease of the Boston post-office 
garage.—The act of March 1, 1933 (47 Stat. 1412), providing 
for a readjustment of the rental and of the purchase option 
in the lease of the Boston post-office garage, requires the 
Postmaster General to make a readjustment of the rental 
and purchase option in favor of the lessor but he is vested 
with a discretion to fix the amount of such readjustment 
within the limits of the maximum amounts specified in the 
act. 232. | 

2. Virgin Islands.—The proposed lease of properties acquired under 
the Federal public-works program to the Virgin Islands Co. 
for the purpose of rehabilitating industry and increasing em- 
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ployment in the Virgin Islands of the United States and the 
proposed loan to the Virgin Islands Co. for the development 
of subsistence homestead projects in the islands, are not 
prohibited by the National Industrial Recovery Act and are 
within the discretion conferred upon the President. 465. 
LEAVE OF ABSENCE. 

1. Authority of the President to grant sick leave to all employees 
in the Federal service—The President is without authority 
to issue an Executive order granting sick leave of absence 
generally to all employees in the Federal service. 17. 

2. Graduation leave of cadets at United States Military Academy 
under the Economy Act.—The right of Lieutenant William F. 
Powers, aS a member of the class of 1932, United States 
Military Academy, to graduation leave, which was inter- 
rupted under the provisions of section 103 of the Economy 
Act (47 Stat. 400), is not restored by subsequent repeal of 
the section (48 Stat. 14). 17%. 

3. Validity of proposed sicK-leave regulations.—The last proviso 
of section 215 of the so-called Economy Act of June 30, 1932 
(47 Stat. 407), vests the President with authority, within 
the limits now authorized by law, to fix the maximum period 
for and to prescribe the conditions under which sick leave 
may be granted in the executive departments and independ- 
ent establishments. 67. : 

4. Same.—The proposed sick-leave regulations, referred to herein, 
are in keeping with the purpose of and constitute a valid ex- 
ercise of authority by the President under the last proviso 
of section 215, supra. 67. 

LEGAL RESIDENCE. 
ESTABLISHMENT, FOR REINSTATEMENT IN THE CLASSIFIED CIVIL 
Service. See Civm SEgRvicE, 13. 
LEGISLATION. 
CONSTITUTIONALITY OF PROPOSED LAW AFFECTING TAx REFUNDS. 
See CONSTITUTIONAL LAW. 
ERRONEOUS REFERENCE TO A SECTION OF STATUTE BY AMENDING 
Statute. See STATUTORY CONSTRUCTION. 
Secrion 2138 or Economy Act, Marrigp PERSONS CLAUSE, PER- 
MANENT LEGISLATION. See Economy Act, 1. 
LIBERTY LOAN BONDS. | 
DISPOSITION BY TREASURY DEPARTMENT OF FOUND CouUPoNn BoND 
AND COUPON NOTE. See Bonps, 2. 
LICENSES. 

1. Authority of Government to grant licenses to commercial in- 
terests to use the Mills patent.—The Mills patent no. 1421706, 
of July 4, 1922, for a “process of excluding water from oil 
and gas wells”, having been issued under the provisions of 
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the act of March 3, 1883 (22 Stat. 625), and having been 
assigned by the inventor to the Secretary of the Interior, 
as trustee, for the use and benefit of the people of the United 
States, the Secretary, as trustee, holds the entire right, title, 
and interest in said patent and has the power to grant li- 
censes to commercial interests to use said patented inven- 
tion. 180. 

2. Custody of original licenses issued under Federal water power 
act.—The original licenses issued by the Federal Power 
Commission under the Federal Water Power Act of June 
10, 1920 (41 Stat. 1063), authorizing the occupancy of lands 
of the United States and the construction of power projects 
on navigable rivers and making certain charges therefor, 
are not required to be deposited in the General Accounting 
Office, as these licenses are administrative in character and 
are not to be construed as contracts connected with the 
settlement of public accounts within the meaning of section 
20 of title 41 of the United States Code. 446. 

8, Licenses to export gold coin.— Under section 1 (c) of the Execu- 
tive order of April 20, 1983 (no. 6111), the Secretary of the 
Treasury is authorized to grant a license to export gold held 
pending action on an application to export which was filed 
prior to May 1, 1933, the effective date of the Executive 
order of April 5, 1983 (no. 6102). 250. 

4. Licensing of motor vehicles in the Canal Zone—The President 
has authority to exempt from the payment of license fees 
motor vehicles owned and operated by the post exchanges in 
the Canal Zone. (See Executive Order No. 6589, Feb. 6, 
1934.) 4385. 

REEXPORT OF GOLD FROM PHILLIPPINE ISLANDS TO A FOREIGN 
Country. See Gorp, 5, 6. 

REVOCABLE PERMIT TO CONSTRUCT AND OPERATE GARAGE, CHI- 
cago. See LANDS, 5. 

LIQUORS. 

Storage of Wines in Public Warehouses for Credit Purposes.— 
Under the proposed amendment of section 704 of regulations 
2 and paragraph 9 of regulations 7 of the Bureau of Indus- 
trial Alcohol, which would permit the Commissioner of Indus- 


trial Alcohol to authorize the establishment of public bonded 
storerooms by responsible warehouse companies, other than 
winemakers, for the storage of wines for credit purposes, an 
arrangement so circumscribed as to prevent any possible 
beverage use of the wine would not be contrary to the pur- 
pose and intent of the National Prohibition Act, nor be pre- 
cluded by the opinion of the Attorney General of January 
14, 1921 (382 Op. 392). 272. 
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1. Authority of the President to grant a loan for the restoration 


of the McKinley Homestead.—The President, acting through 
the Administrator of Public Works or other designated 
agency, may (1) make a loan for the restoration of the 
McKinley Homestead, and in connection therewith make a 
grant of not exceeding 30 per centum of the cost of labor 
and materials employed thereon, to the State, municipality 
or any other public body; or (2) he may undertake the 
restoration as a Federal project, either with or without 
acquisition of the site, and in connection therewith accept 
any aid which may be proffered, and he may enter into such 
arrangements as he may find proper concerning the care and 
maintenance of the homestead after the work is completed. 
334. 


2. Farm Credit Administration—Loans to cooperative associa- 


tions.—Under section 7 (a) (1) of the Agricultural Market- 
ing Act (46 Stat. 14), relating to loans to cooperative asso- 
ciations, as amended by section 51 of the Farm Credit Act 
of 1933 (48 Stat. 265), the Farm Credit Administration is 
authorized to make loans to assist a qualified borrower to 
repay existing indebtedness incurred to pay the cost of cur- 
rent operations. 211. 


3. Same.—Under section 7 (a) (2) of the Agricultural Marketing 


Act, as amended by section 52 of the Farm Credit Act of 1933, 
loans may be made to assist a qualified borrower to repay 
existing indebtedness which has been incurred in the con- 
struction or acquisition of physical marketing facilities; but 
a loan to assist a borrower to repay indebtedness which has 
been incurred in the construction or acquisition of physical 
facilities for other than marketing purposes is unauthorized. 
211. 


4. Same.—The Farm Credit Administration is authorized to make 


loans to qualified cooperative associations to assist such 
associations to repay existing indebtedness whether such 
indebtedness be secured or unsecured, and without regard 
to the character of the property, if any, securing such 
indebtedness. 211. 


5. Proposed loan by the Reconstruction Finance Corporation to the 


First National Bank of Detroit—The First Wayne National 
Bank of Detroit having been organized on December 31, 1931, 
by the consolidation of the then First National Bank of 
Detroit and the Peoples Wayne County State Bank, the new 
national bank took over the assets representing investments of 
savings deposits in the old State bank impressed with a trust 
in favor of the savings depositors. 80. 


6. Same.—The old savings depositors of the State bank who, under 


State law, had a prior claim against certain identified assets 
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of the State bank, retained their right of priority for such 
time as might reasonably be necessary to enable them to with- 
draw their savings deposits. 80. 

7. Same.—If the assets of the present First National Bank of 
Detroit, successor of the First Wayne National Bank of 
Detroit, are no longer subject to the prior claims of any class 
of depositors they are free assets, available for pledge as se- 
curity for a loan from the Reconstruction Finance Corpora- 
tion. 80. 

8. Prohibition of loans to defaulting foreign governments—Inter- 
pretation of act of Apr. 13, 1934.—Under the act of April 13, 
1934, entitled “An Act to prohibit financial transactions with 
any foreign government in default on its obligations to the 
United States” (48 Stat. 574), held that Great Britain, 
Czechoslovakia, Italy, Latvia, and Lithuania, countries which 
have made so-called token payments, are not, at the present 
time, in default under the terms of the act; and it is also 
held that Canada is not in default. 505. 

9. Same.—The act, supra, applies to bonds and securities, and to 
other obligations of like nature, but the act does not apply 
to foreign currency, postal money orders, drafts, checks, and 
other ordinary aids to banking and commercial transactions. 
505. 

10. Same.—Bonds, securities, or other obligations issued for the 
purpose of renewing or adjusting existing indebtedness are 
excepted from the prohibitions of the act, supra, but it will 
be a question of fact in each case whether or not what is 
done amounts in good faith to the mere “renewal * * * 
of existing indebtedness.” 505. 

11. Same.—The act, supra, does not apply to acceptances or time 
drafts given in ordinary commercial transactions, but such 
transactions must be conducted in good faith, in order to 
be within the law, and not as mere subterfuges to circumvent 
its purposes. 505. 

12. Same.—The Soviet Government, which has not yet recognized 
as binding upon it the obligations incurred by prior govern- 
ments of Russia, is regarded as in default, within the contem- 
plation of the act, supra, and that Government remains in 
default to the Government of the United States, notwith- 
standing the pendency of negotiations “ with a view to arriv- 
ing at the amount of the indebtedness due” from the Soviet 
Government to the Government of the United States. 505. 

18. Same.—Under the act, supra, “scrip” or “funding bonds” are 
authorized if issued in the bona fide “ renewal or adjustment 
of existing indebtedness.” 505. 

14. Reconstruction Finance Corporation—Time limit for making 
loans.—The authority of the Reconstruction Finance Corpora- 
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tion to make loans under the act of June 10, 1933 (48 Stat. 
119), will continue, according to the language of that statute, 
while the present emergency exists or until the act is pro- 
claimed no longer operative by the President, and the author- 
ity to make loans under the acts of March 9, 1933 (48 Stat. 
1), and May 12, 1933 (48 Stat. 81), is subject to no definitely 
expressed time limit nor to any implied time limit of present 
concern save the practical one that would result from ex- 
haustion of the funds provided. 382. 


15. Subsistence homesteads.—Under section 208 of the National 


Industrial Recovery Act (48 Stat. 205), providing “for mak- 
ing loans for and otherwise aiding in the purchase of sub- 
sistence homesteads’, the Secretary of the Interior may, if 
the exigencies require, take title to the homestead sites in the 
name of the United States or in the name of a corporation to 
be organized for the purpose, and he may enter into such 
agreements with settlers and prospective settlers as he may 
find proper, having in mind, however, in addition to the 
other things herein suggested, that the settlers must be pur- 
chasers, or properly obligated prospective purchasers, of the 
lands which they occupy, and that the proper Federal func- 
tion in connection with such homestead sites does not amount 
to a superseding of, or undertake to divest, the authority 
of the State. 288. 


ADMINISTRATIVE AGENCIES OF GOVERNMENT MAKING LOANS FOR 


EXPorT OF AGRICULTURAL PropuctTs, ETC. See SHIPPING, 6. 


GRANTS MADE TO STATES BY CONGRESS. See GRANTS TO STATES. 
PROVISIONS OF Src. 2, RECONSTRUCTION FINANCE CORPORATION 


Act. See RECONSTRUCTION FINANCE CORPORATION Act, 2, 3. 


REHABILITATION OF VIRGIN ISLANDS. Seé VIRGIN ISLANDS, 3. 
LONGSHOREMEN’S LABOR BOARD. See LAsBor Boarps. 
McKINLEY HOMESTEAD. 

RESTORATION. See Loans, 1. 


MAILS. 


Bimps FOR CARRYING MAILS IN ALASKA. See PostTAL SERVICE. 
MARINES. See M1mtirArRy PREFERENCE, 
MARRIAGE. 

STATUS OF ALIEN WIFE OF AN AMERICAN CITIZEN. See IMMI 


GRATION, 4. 


DoMICILE OF WIvEs. See DOMICILE, 1, 2. 
MARRIED PERSONS CLAUSE. 

Economy Act, 1932, Sec. 213. See Economy Act, 1-5, 7-9. 
MARRIED WOMEN. 

LEGAL RESIDENCE OF WIVES. See CIvit SERVICE, 13. 
MARYLAND. 

EMERGENCY BANKING ACT. See NATIONAL BANKS, 3, 4. 
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MEDALS OF HONOR. 

PERSONS ON RETIRED LIST HOLDING MEDALS OF HONOR INELIGIBLE 

FOR SPECIAL PENSION. See ARmy, 15. 
MEDIATION BOARDS. 

1. Board of Mediation and National Mediation Board.—By Dill 
H. R. 9861, entitled “A bill to amend the Railway Labor Act 
approved May 20, 1926, and to provide for the prompt disposi- 
tion of disputes between carriers and their employees” 
Congress intended that the old Board of Mediation shall con- 
tinue to function under the statute as it existed prior to the 
amendment during the 30-day interval between the approval 
of the bill and the appointment of the new National Media- 
tion Board. 577. 

2. Same.—The provision in the bill, supra, that cases “ unsettled on 
the date of approval of this act shall be handled to conclu- 
sion by the Mediation Board ” must be understood as meaning 
that cases so pending shall be handled to conclusion by the 
new Board unless concluded by the old Board during the 
30-day period subsequent to the approval of the bill. 577. 

MEDICAL CORPS. 

AgMy. See Army, 2. 

‘‘ MEMBERS OF A FAMILY” ELIGIBILITY FOR APPOINTMENT. See 
Civit SERVICE, 2. 

MERCHANT MARINE. See SHIPPING, 1-7. 
MIGRATORY BIRD REFUGES. See Brirp REFvceEs, 1-4. 
MILITARY ACADEMY OF UNITED STATES. 

GRADUATION LEAVE. See LEAVE OF ABSENCE, 2. 

MILITARY PREFERENCE. 

National Industrial Recovery Act—Employment of nonunion 
ex-service men with dependents.—Under section 206 (4) of 
the National Industrial Recovery Act (48 Stat. 204), a union 
contractor is required to give the preference among union 
men to those union men who are ex-service men with depend- 
ents, but such contractor is not required to employ an ex- 
service man with dependents, who is not a member of the 
union in preference to union men who are not ex-service 
men with dependents. 305. 

DoMICILIARBY AND HOSPITAL CARE FOR VETERANS. See VETERANS, 
1, 2. 

MILLS PATENT. See Licensss, 1. 
MORAL TURPITUDE. 

OFFENSES INVOLVING, IMMIGRATION Laws. See IMMIGRATION, 

5, 6. 
MOST-FAVORED-NATION TREATIES. 

Import TAx ON CoaL. See ATTORNEY GENERAL, 8, 9. 

MOTOR VEHICLES. See LICENSES, 4; PASSENGER CARRYING VEHICLES, 

pe 2 
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NATIONAL ARBORETUM. 
ACQUISITION OF LAND FOR FOREST RESEARCH. See Lanps, 38. 
NATIONAL BANKS. | 

1. Acquisition by national bank of assets of closed banks.—The 
proposed acquisition by a new national bank in the District 
of Columbia of notes, lawful when made, evidencing indebt- 
edness of its executive officers to closed banks whose assets 
will be taken over by the new bank would not be in viola- 
tion of section 12 of the Banking Act of 1933 (48 Stat. 182). 
235. 

2. Same.—The question what officers of a bank are comprised 
within the term “ executive officer”? does not permit of a 
categorical answer since “it iS not the designation under 
which one is known but the nature of his duties which char- 
acterizes him as an ‘ executive officer.’” 235. 

3. Application for charter of new national bank—Stock subscrip- 
tion by Baltimore Trust Co.— It is within the right and power 
of the Comptroller of the Currency to approve an applica- 
tion for a charter of a new national bank whose entire capital 
stock, except the directors’ qualifying shares, would be sub- 
scribed for and held by the Baltimore Trust Co., of Baltimore, 
Md., in accordance with the provisions of section %1-J of 
the Maryland Emergency Banking Act of March 4, 1933. 131. 

4. Same.—Section 71-J of the Emergency Banking Act of Mary- 
land of March 4, 1933, represents a valid and proper exercise 
of power entrusted to the Maryland Legislature, 181. 

5. Establishment of branch banks by national banking associa- 
tions.—The statutes of California, South Carolina, and Ten- 
nessee may be considered as meeting the requirements of 
section 23 of the Banking Act of 1933 (48 Stat. 189), and 
hence national banking associations may establish and operate 
branches therein, with the approval of the Comptroller of 
the Currency “and subject to the restrictions as to location 
imposed by the law of the State on State banks”, as pro- 
vided in the Federal statute. 325. 

6. Same.—There being no pending application by a national bank- 
ing association within the State of Maryland for permission 
to establish a branch bank, the relevant statute of that 
State is not here considered. 325. 

7. National banking associations—Legality of the proposed issu- 
ance of preferred stock.—The proposed issuance of preferred 
stock by certain national banking associations, to be sold 
to present stockholders at a premium and to be redeemable 
at the price at which actually sold, the premium to be ap- 
plied to the elimination of losses in order to place the banks 
on a sound basis, is authorized by the Bank Conservation 
Act of March 9, 1983 (48 Stat. 2, 5). 358. 
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8. Same.—Under section 302 (b) of the Bank Conservation Act, 


supra, holders of such preferred stock, in event the associa- 
tion should be placed in voluntary liquidation or a conserva- 
tor or receiver should be appointed, would be entitled to pay- 
ment of the par value of the preferred stock plus all accumu- 
lated dividends, and nothing more. 358. 


9. Status of attorney for national bank receiver.—An attorney for 


a receiver of a national bank does not come within the pro- 
hibition of section 198 or section 208, title 18, of the United 
States Code, or any other provision of the laws of the United 
States, which would prevent his appearing and representing 
other clients, or prosecuting or assisting in prosecuting, etc., 
any claim against the Government of the United States. 
204. 


10. Same.—Within the purview of the statutes, supra, an attorney 


for a national bank receiver is not an officer of the United 
States or a clerk in the employ of the United States, and he 
cannot be classed as a person holding a place of trust or 
profit, or discharging an official function under, or in con- 
nection with, any executive department of the Government. 


204. 


First NATIONAL BANK OF DETROIT AND PEOPLES WAYNE COUNTY 


STATE BANK. See LOANS, 5. 


First WAYNB NATIONAL BANK oF Detroit. See Loans, 5. 


RicuHT oF INLAND WATERWAYS COMMISSION TO SUBSCRIBE TO 
CAPITAL STOCK OF NEW NATIONAL BANK AT NEW ORLEANS. 


See INLAND WATERWAYS CORPORATION. 
NATIONAL DEFENSE ACT. 


APPOINTMENT OF STATE STAFFS, NATIONAL GUARD OF THB WNITED 


States. See ARMY, 4. 
CLASSIFICATION OF ARMY OFFICERS. See ARMY, 9. 


PROGRAM FOR DEVELOPMENT OF NATIONAL GUARD. See Army, 5. 


NATIONAL EMERGENCY COUNCIL. 

RELIEF OF UNEMPLOYMENT. See EMERGENCY RELIEF, 2, 
NATIONAL FORESTS. 

MAINTENANCE OF HIGHWAYS. See HIGHWAYS. 
NATIONAL GUARD. 

ACTIVE AND INACTIVE. See ARMY, 5, 6. 


NATIONAL GUARD OF THE UNITED States. See Army, 3-6. 


NATIONAL HOMES BUREAU. 
STaTUS OF PERSONNEL. See Civit SeEkvice, 11. 
NATIONAL INDUSTRIAL RECOVERY ACT. 


1. Application to Philippine Islands——The National Industrial Re- 


covery Act (48 Stat. 195), is not applicable to the Philippine 
Islands, insofar as it prescribes the formulation, approval, 
and enforcement of codes of fair competition, but articles 
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NATIONAL INDUSTRIAL RECOVERY ACT—Continued. 
brought into continental United States from the Philippine 
Islands are subject to the provisions of section 3 (e) of that 
act concerning articles “imported into the United States” 
in such manner or in such circumstances “as to render in- 
effective or seriously to endanger the maintenance of any 
code or agreement.” 360. 

2. Application to Puerto Rico, Hawaii, and Alaska.—The National 
Industrial Recovery Act is applicable to the Territories of 
Puerto Rico, Hawaii, and Alaska. (See Executive Order 
No. 6750-A of June 27, 1934.) 549. 

3. Codes of fair competition in sales to government.—The Attorney 
General declines to express an opinion as to whether persons 
who do not comply with the applicable codes in making sales 
to the Government are subject to the penalties prescribed in 
the National Industrial Recovery Act, as this is a question 
ultimately for the courts to decide. It has been the uniform 
rule of this Department to refuse to render an opinion which 
might bring it into conflict with a judicial tribunal. 468. 

4. Exercise of authority delegated to the Attorney General and 
the Secretary of Labor.—Authority delegated by the Presi- 
dent under the National Industrial Recovery Act to the At- 
torney General and the Secretary of Labor can be exercised 
only by those officers personally, and cannot be exercised by 
the Acting Attorney General or the Acting Secretary of 
Labor. 576. 

5. Regulations requiring the display of code provisions—The Presi- 
dent is without authority to prescribe a penalty for the vio- 
lation of rules and regulations issued under the National 

, Industrial Recovery Act. He may, however, by Executive 
order, inform the public of the penalty prescribed by that 
act for such violation. (See Executive Order No. 6590-B 
of Feb. 8, 1934.) 423. 

ADVANCEMENT OF PUBLIC WorKS PRoJecTs. See Puslic Works 
ADMINISTRATION, 2. 

ALLOCATION BY PRESIDENT, OF MONEYS TO CARRY OUT PURPOSES 
or Act. See LAnps, 7. 

AUTHORITY OF PRESIDENT TO CREATE COMMITTED ON ECONOMIO 
SECURITY, ETC. See ECONOMIC SECURITY. 

AUTHORITY OF PRESIDENT TO CREATE NATIONAL RESOURCES BoarpD. 
See NATIONAL RESOURCES BOARD. 

CONTRACTS UNDER THE AcT. See Contracts, 1. 

CoRPORATB AGENCIES TO BE CREATED BY THE PRESIDENT. See 
EMERGENCY HOUSING CORPORATION, 1-3. 

CREATION OF NATIONAL STHEL RELATIONS BOARD AND NATIONAL 
LONGSHOREMEN’S LABOR Boarp. See LAsor BoOAgps. 

DELEGATION BY PRESIDENT OF CERTAIN POWERS GRANTED TO 
ADMINISTRATOR FOR INDUSTRIAL RECOVERY. See PRESIDENT’S 
REEMPLOYMENT AGREEMENT, 1. 


Index-Digest 641 


NATIONAL INDUSTRIAL RECOVERY ACT—Continued. 

EMPLOYMENT OF EX-SERVICE MEN WITH DEPENDENTS. See MII- 
ITARY PREFERENCE. 

EXPENDITURE OF FUNDS APPROPRIATED BY FOURTH DEFICIENCY 
Act, 1933. See PASSENGER-CARRYING VEHIOLES, 1. 

FuNps ALLOTTED FOR CONSTRUCTION OF HIGHWAYS. See HIGH- 
WAYS. 

LEASE AND LOAN FOR REHABILITATION OF VIRGIN ISLANDS NOT 
PROHIBITED. See VIRGIN ISLANDS, 3. 

LOANS FOR PURCHASE OF SUBSISTENCE HoMESTEADS. See LOANS, 
15. 

PENALTIES FOR VIOLATIONS OF CODES OF FAIR COMPETITION. See 
CopEs OF Farr COMPETITION, 1. 

PRESIDENT AUTHORIZED TO ALLOCATE CERTAIN FUNDS TO RELIEF 
OF UNEMPLOYMENT. See EMERGENCY RELIEF, 2. 

PRESIDENT AUTHORIZED TO MAKE EXEMPTIONS WITH RESPECT TO 
REEMPLOYMENT AGREEMENT AND CODES OF Fark COMPETITION. 
See PRESIDENT’Ss REEMPLOYMENT AGREEMENT, 2. 

PusLtic WorKS FUNDS, USE FOR PURCHASE OF LANDS. See 
LANDS, 8. 

Sec. 2(6) AUTHORIZING PRESIDENT TO DELEGATE DUTIES OF OF- 
FICIALS. See ALCOHOL CONTROL ADMINISTRATION. 

Sec. 4(a), AUTHORIZING ENTRY INTO TRADE AGREEMENTS. See 
ConTRACTS, 2. 

Sec. 10(A), PROHIBITING DISMISSAL OF EMPLOYEES FOR REPORT- 
ING VIOLATIONS OF CopES. See CopEs or F\AtR COMPETITION, 2. 

Sec. 206, EMPLOYMENT OF ExX-SERVICE MEN WITH DEPENDENTS. 
See MILITARY PREFERENCE. 

SHIPPING INDUSTRY. See SHIPPING INDUSTRY. | 

SUPPLEMENTAL GOVERNMENT CONTRACTS COVERING INCREASED 
Costs. See Contracts, 3, 4. 

NATIONAL LAND PROBLEMS COMMITTEE. See Lanps, 4. 
NATIONAL LONGSHOREMEN’S LABOR BOARD. See LAsor Boagps. 
NATIONAL MEDIATION BOARD. See MepiaTIon Boarps, 1, 2. 
NATIONAL PROHIBITION ACT. 

WINE IN PUBLIC WAREHOUSES. See LiQuors. 

NATIONAL RESOURCES BOARD. 

The President has authority under the National Industrial Re- 
covery Act to create the National Resources Board. (See 
Executive Order No. 6777, dated June 30, 1934.) 582. 

NATIONAL STEEL LABOR RELATIONS BOARD. See LAsor Boaprps. 

NATURALIZATION. See CITIZENSHIP, 1, 2. 

NAVAL RESERVATION, Epiz Spit Hook, WaAsH. See Lanps, 10. 

NAVIGABLE RIVERS. 
CONSTRUCTION OF POWER PROJECTS ON. See LICENSES, 2, 
NAVY. 
1. Payment of naval pension concurrently with disability compen- 
sation—The Attorney General adheres to the long-continued 
practice of the Veterans’ Bureau and of the Veterans’ Ad- 
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NAVY—Continued. 
ministration of refusing to award the naval pension under 
sections 4756 and 4757 of the Revised Statutes concurrently 
with the disability compensation under the World War Vet- 
erans’ Act, as amended, said practice having been confirmed 
by a forrnal decision of the Comptroller General rendered 
nearly five years ago. 87. 

2. Vessels—Contracts for replacements.—The proviso in section 3 
of the Vinson Act of March 27, 1984 (48 Stat. 505), which 
imposes certain restrictions upon contracts for the construc- 
tion of naval vessels, has no application to a contract for 
the furnishing of replacements needed in making repairs to 
existing vessels. 487. 

3. Same—The act, supra, should be given no effect beyond its 
terms by analogy or otherwise. 487. 

NEGOTIABLE INSTRUMENTS. 

ACQUISITION OF NOTES BY NEW NATIONAL BANK IN D. C. See 

NATIONAL BANKsS, 1. 
NEW YORK HEALTH OFFICE. 

PUNCHED CODED CARDS CONTAINING VITAL STATISTICS FURNISHED 

CENSUS BUREAU. See VITAL STATISTICS, 1. 
OCEAN TRANSPORTATION. 

AUTHORITY TO ENGAGE IN, ALASKA RAILROAD. See ALASKA 
RAILROAD. 

OFFICE OF THE UNITED STATES. 

1. Creation and abolishment of certain positions in the Depart- 
ment of Labor.—The Office of Commissioner of Immigration 
is an office of the United States in a constitutional sense, 
and therefore can be abolished only by action of the Con- 
gress. 364. 

2. Same.—The Secretary of Labor is authorized under section 22, 
title 5 of the United States Code. to delegate to the incum- 
bents of positions created by the Secretary under section 43, 
title 5 of the United States Code, authority involving the 
exercise of discretion. 364. 

3. Same.—Such offices were not abolished by the Congress, acting 
by and through the President, under section 16 of the act of 
March 3, 1933 (ch. 212, 47 Stat. 1489, 1517), and section 8 of 
Executive Order No. 6166 of June 10, 1933. 364. 

OFFICERS. See Army 1, 7-16; Coast GUARD, 1-3 ; NATIONAL BANKS, 1. 
OPTIONS. 

On LANpDs FoR LOw-Cost HOUSING, ETC., COMMITTED TO THE 
DISCRETION OF THE PRESIDENT. See EMERGENCY HOUSING CoR- 
PORATION, 4. 

PANAMA CANAL ZONE. See CANAL ZONE. 

READJUSTMENT OF RENTAL AND PURCHASE OPTION IN LBASB, 
Boston Post OFFICE GARAGE. See LEASES. 
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PARDONS. 
PARDONING POWER OF THE GOVERNOR OF ALASKA. See ALASKA, 8. 
PASSENGER-CARRYING VEHICLES. 

1. Purchase, operation, and maintenance.—The President has un- 
limited authority with respect to the expenditure of funds 
appropriated by the Fourth Deficiency Act, fiscal year 1933, 
approved June 16, 1933 (48 Stat. 274, 275), for carrying out 
the provisions of the National Industrial Recovery Act of 
June 16, 1933 (48 Stat. 195), and he is empowered to author- 
ize the Federal Emergency Administrator of Public Works 
to make, from that appropriation, such expenditures for the 
purchase, operation, and maintenance of passenger-carrying 
vehicles as he may deem necessary to carry out the provisions 
of title II of the act notwithstanding the prohibitive provi- 
sions of section 5 of the act of July 16, 1914 (88 Stat. 508). 
(See Executive Order No. 6660, Mar. 27, 1934.) 460. 

2. Same.—The President is empowered to authorize the heads of 
emergency agencies created under the National Industrial 
Recovery Act and operating under funds allocated to such 
agencies by the President from the appropriation for National 
Industrial Recovery, together with the executive departments 
and other independent establishments insofar as they oper- 
ate under funds allocated to them from such appropriation, 
to purchase, maintain, and operate with such funds, passenger- 
carrying vehicles. (See Executive Order No. 6660 of Mar. 
27, 1934.) 470. 

PATENTS. See Licensss, 1. 
PENALTIES. 
VIOLATION OF CODES OF FAIR COMPETITION. See CODES OF FAIR 
COMPETITION, 1. 
VIOLATION OF MERCHANT MARIND Act oF 1920. See SHIPPING, 4. 
PENSIONS. 
OFFICE OF COMMISSIONER TRANSFERRED TO VETERANS’ ADMINIS- 
TRATION. See CIVIL SERVICE, 21. 
PAYMENT OF NAVAL PENSIONS CONCURRENTLY WITH DISABILITY 
COMPENSATION. See Navy, 1. 
PERSONS ON ARMY RETIRED LIST INELIGIBLE FOR CERTAIN SPE- 
CIAL PENSIONS. See Army, 15. 
PHILIPPINE INDEPENDENCE ACT. 
INTERPRETATION OF SECTION 17. See PHILIPPINE ISLANDS, 6. 
TIME OF MEETING OF CONSTITUTIONAL CONVENTION, MANDATORY. 
See PHILIPPIND ISLANDS, 2, 3. 
PHILIPPINE ISLANDS. 

1. Application of the National Industrial Recovery Act to the 
Philippine Islands.—The National Industrial Recovery Act 
(48 Stat. 195), is not applicable to the Philippine Islands, 
insofar as it prescribes the formulation, approval, and en- 
forcement of codes of fair competition, but articles brought 


644 Index-Digest 


PHILIPPINE ISLANDS—Continued. 
into continental United States from the Philippine Islands 
are subject to the provisions of section 3 (e) of that act 
concerning articles “imported into the United States” in 
such manner or in such circumstances “as to render ineffec- 
tive or seriously to endanger the maintenance of any code 
or agreement.” 360. | 

2. Constitutional convention.—In providing that the convention 
to frame a constitution for the Philippine Islands “ shall 
meet * * * within one year after the enactment of this 
act’? (Philippine Independence Act, sec. 1, 47 Stat. 761), the 
words “the enactment of this act” contemplate the time 
that the act acquired statutory force through passage over 
the Presidential veto on January 17, 1933. 191. 

8. Same.—The provisions of sections 1 and 3 of the Philippine 
Independence Act, supra, that the constitutional convention 
“shall meet” within one year and that the constitution 
drafted by the convention “shall be submitted” to the 
President within two years (provided, of course, the propo- 
sition is accepted in accordance with sec. 17 of the act), are 
mandatory. 191. 

4. Exports of gold from the Philippine Islands.—The Executive 
order of Apr. 20, 1933 (no. 6111), prohibits exports of gold 
from the Philippine Islands to foreign countries but does 
not prohibit shipments of gold from the Philippine Islands to 
continental United States. 195. 

5. Same.—Shipments of gold to the United States from the Philip- 
pine Islands intended for reexport to a foreign country can- 
not be licensed for reexport unless, in the first instance, they 
could have been licensed for export directly from the Philip- 
pine Islands to the foreign country. 195. 

6. Same.—Philippine Independence Act.—The Attorney General sub- 
mits an informal expression of his views upon certain ques- 
tions propounded by the Governor General of the Philippine 
Islands affecting the interpretation of section 17 of the 
Philippine Independence Act. 11). 

7. Same——The questions presented, which relate to the procedure 
governing the acceptance or rejection of the Philippine In- 
dependence Act, have been answered by the Judge Advocate 
General and the latter’s views, herein stated, are concurred 
in by the Attorney General. 115. 

8. Philippine tariff laws.—With respect to a certain bill passed at 
the second session of the ninth Philippine Legislature amend- 
ing the Phil'ppine tariff laws and described as H. No. 2516, 
held: 

1. Section 6, to give the Governor-General power to change 
tariff rates if he believes conditions warrant it, is an attempt 
to delegate legislative power and is invalid. 
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PHILIPPINE ISLANDS—Continued. 

2. Section 7, to authorize the Governor-General and the 
President of the United States to approve some items of the 
bill and disapprove others, is void, as the organic act requires 
that every bill, except an appropriation bill, shall be dealt 
with as an entirety. 

3. The action of the Governor-General in disapproving three 
items of the bill and approving its other parts was ineffec- 
tive for any purpose. The situation is the same as if he had 
taken no action. He did not veto the bill within the time 
specified by the organic act and it comes before the President 
as if the Governor-General had approved it in its entirety or 
allowed it to become a law subject to the President’s approval. 

4, Sections 6 and 7 are separable from the rest of the 
measure. If the President approves the bill, sections 6 and 
7 will be void and inoperative, but the other provisions of 
the bill will not be affected and will stand as valid legislation. 

5. There is no legal necessity for disapproving the Dill 
because of the invalidity of sections 6 and 7%. The Presi- 
dent’s action should be guided by his judgment as to the 
merits of the other provisions of the bill. 

6. The organic act requires the President to approve or 
disapprove the bill as an entirety. If he approves it, his 
approval must extend to the three items the Governor-Gen- 
eral attempted to disapprove, and to avoid uncertainty the 
form of his approval should expressly include these three 
items. 70. 

POSITIONS. 
EXCEPTED FROM CIVIL SERVICH ACT AND RULES By LAw. See 
APPINTMENTS, 2-4, 7. 
POST EXCHANGES. ; 
CANAL ZONE, Motor VEHICLES. See LicENsES, 4. 
POST OFFICE DEPARTMENT BUILDING. 
ASSIGNMENT OF SPACE FOR OTHER GOVERNMENTAL USE. See 
GOVERNMENT BUILDINGS, 1. 
POSTAL SAVINGS. 

1. Investment of Postal Savings funds in bonds of Federal Farm 
Mortgage Corporation.—The Federal. Farm Mortgage Corpora- 
tion Act authorizes the investment of Postal Savings funds 
in the bonds of the Federal Farm Mortgage Corporation. 
479. 

2. Security not required where deposits are insured.—Section 11 of 
the Banking Act of 1933 (48 Stat. 181) expressly indicates 
the intention of Congress that deposits of Postal Savings 
funds by the board of trustees shall be insured to the same 
extent as deposits by private persons, and it eliminates the 
requirement of collateral security as applied to “such part 
of the deposits as are insured.’ The necessary effect thereof 
is to eliminate entirely the requirement of collateral security 
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POSTAL SAVINGS—Continued. 
in cases where the deposit, being $2.500 or less, is wholly 
insured. 420. 

3. Same.—When deposits in excess of $2,500 are maintained, that 
part in excess of such amount must be secured by the de- 
posit of collateral; and, on the other hand, it is provided 
that “no such security shall be required” with respect to 
that part which is insured. 420. 

POSTAL SERVICE. 

Authority to accept highest bid for carrying the mails in 
Alaska.—The Postmaster General is authorized to reject the 
three lower bids for carrying the mails by boat in Alaska 
and to accept the higher bid, where the motor boats proposed 
to be used by the three lower bidders are deemed to be un- 
suitable for the particular service and the steamboat pro- 
posed to be used by the higher bidder is deemed to be suit- 
able for the service and far superior in every respect to 
any of the others offered. 522. 

POSTMASTER GENERAL. 

REQUIRED TO MAKE a READJUSTMENT ON RENTAL AND PURCHASE 
OPTIONS IN LEASE OF BOSTON POST OFFICE GARAGE. See 
LEASES, 1. 

POSTMASTERS. 

Appointment—Civil service.—Positions of first-, second-, and 
third-class postmasters not being in the classified civil serv- 
ice, an Executive order purporting to waive the civil-service 
rules as to the appointment of a first-class postmaster, would 
be without legal effect. (See Executive Order No. 6691 of 
Apr. 25, 19384.) 497. 

PRECEDENCE IN RANK. 

OFFICERS OF CoAST GUARD. See Coast GUARD, 1-3. 
PREFERENCE STATUTES. 

RETENTION AND APPOINTMENT STATUTES. See Economy ACcrT, 2, 8. 
PRESIDENT. 

ABOLITION OF PuBLIC BUILDINGS COMMISSION BY EXECUTIVE OR- 
pER. See PuBLIc BUILDINGS COMMISSION. 

ALLOCATION OF MONEYS TO CARRY OUT PURPOSES OF NATIONAL 
INDUSTRIAL REcOvERY Act. See LAnNps, 6. 

APPROVAL OF BILL AMENDING PHILIPPINE TARIFF Laws. See 
PHILIPPINE ISLANDS, 8. 

APPROVAL OF DESIGNATION BY GOVERNOR OF VIRGIN ISLANDS OF 
AN ACTING GOVERNOR. See VIRGIN ISLANDS, 1. 

AUTHORITY TO CONFER CIVIL SERVICE CLASSIFIED STATUS UPON 
CERTAIN PERSONNEL. See CIvit Service, 3-5, 11, 12, 20. 

AUTHORITY TO COVER INTO CLASSIFIED CIVIL SERVICE CERTAIN 
PosITIONS IN FarM CREDIT ADMINISTRATION. See Civit SERv- 
ICH, 8, 9. 

AUTHORITY TO PROCLAIM RECONSTRUCTION FINANCE CORPORATION 
Act INOPERATIVE. See LOANS, 14. 


Index-Digest 647 


PRESIDENT—Continued. 


AUTHORITY TO REVOKE AN EXECUTIVE ORDER. See RmroRGANIZA- 
TION ACT. 


CiviL SERVICE, POSITIONS EXCEPTED FROM CLASSIFIED CIVIL SERY- 
Ick. See Civit SERVICE, 3-5, 12, 20. 

Civit Service PowrErR To CONTINUE IN SERVICE AN EMPLOYEE 
AFTER RETIREMENT AGB IS REACHED. See Civiz SERVICE, 17. 

Civiz Service RETIREMENT BENEFITS, PERSONS IN EXCEPTED 
PosITIons. See Civm. SERVICE, 20. 

CopEs oF Farr CoMPETITION, AUTHORITY TO IMPOSE CIVIL PENAL- 
TIES FOR VIOLATIONS. See Copres oF Farm COMPETITION, 1. 
CopEs OF Farm COMPETITION, AUTHOBITY TO PROHIBIT DISMISSAL 
OF EMPLOYEES FOR REPORTING VIOLATIONS. See CopEs or Farr 

COMPETITION, 2. 

COINAGE OF SILVER, UNLIMITED, AUTHORITY TO PUT PLAN INTO 
EFFECT. See COINAGE, 

CREATION AND ABOLISHMENT OF CERTAIN POSITIONS IN DEPART- 
MENT OF LaABoR. See OFFICE OF UNITED STATES, 1-3. 

CREATION OF COMMITTEE TO CONSULT AND ADVISE ON SANCTUABY 
FOR WILDLIFE. See QUETICO-SUPERIOR COMMITTEE. 

CREATION OF ECONOMIC SECURITY COMMITTEE, ETC. UNDER Na- 
TIONAL INDUSTRIAL REcOvERY AcT. See ECONOMIC SECURITY. 

DELEGATION OF DUTIES OF OFFICIALS OF FEDERAL ALCOHOL CON- 
TROL ADMINISTRATION. See ALCOHOL CONTROL ADMINISTRA- 
TION. 

EXERCISE OF AUTHORITY DELEGATED TO ATTORNEY GENERAL AND 
SECRETARY OF Lasor. See NATIONAL INDUSTRIAL RECOVERY 
Act, 4. 

EXPENDITURE OF FUNDS FOR THE PURCHASE OF PASSENGER- 
CARRYING VEHICLES. Sé€e€ PASSENGER-CARBYING VEHICLES, 1. 

Funps FoR RELIEF OF UNEMPLOYMENT, AUTHORITY TO MAKE 
AVAILABLE TO NATIONAL EMERGENCY COUNCIL. See HEMER- 
GENCY RELIEF, 2. 

GOVERNMENT CONTRACTS FOR SUPPLIES, COMPLIANCE WITH ConEs 
OF Farr COMPETITION. See Contracts, 2-4. 

LIMITATION OF PERIOD FOR TEMPORARY DUTY BY ARMY OFFICERS. 
See Army, 7. 

LOAN FOR RESTORATION OF MCKINLEY HOMESTEAD. See LOANS, 
Ae 

LOAN TO VIRGIN ISLANDS Co. Sé€e VIRGIN ISLANDS, 3. 

May BY EXECUTIVE ORDER INFORM THE PUBLIC OF PENALTY FOR 
VIOLATION OF CopES oF FAIR COMPETITION. See NATIONAL 
INDUSTRIAL RECOVERY ACT. 5. 

MicrRAToRY Brrp REFUGES, AUTHORITY TO ESTABLISH, ON PUBLIC 
Lanpbs. See Bmp REFuwuGES, 1, 3, 4. 

NATIONAL RESOURCES BoARD, AUTHORITY TO CREATE. See Na- 
TIONAL RESOURCES BOARD. 

OPTIONS ON LANDS FoR LOW-COST HOUSING, NECESSITY FOR SECUR- 
ING, WITHIN DISCRETION oF. See EMERGENCY Hovusine CorPo 
RATION, 4. : 
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POWEB TO CONTROL EXEOCUTIVHD DEPARTMENTS IN MATTERS CoM: 
MITTED TO THEIR DISCRETION BY CONGRESS. See CENTRAL 
STATISTICAL BOARD, 2. 

POWER TO CREATE CORPORATE AGENCIES UNDER NATIONAL INDUS- 
TRIAL RECOVERY AcT. See EMERGENCY HOUSING CORPORATION, 
1-3, 5, 6. 

POWER TO DESIGNATE RATES OF PAY FOR PERSONNEL OF EMER- 
GENCY AGENCIES. See EMERGENCY AGENCIES, 2. 

REEMPLOYMENT AGREEMENT. See Contracts, 2-4. 

SIcK LEAVE, REGULATIONS, ETC. See LEAVE OF ABSENCE, 1, 3, 4. 

SILVER, AUTHORITY TO PUT INTO EFFECT A PLAN FOR UNLIMITED 
CoINAGE. See ComINnAGe OF SILVER. 

TRANSFER OF PROPERTY FROM ONE EXECUTIVE DEPARTMENT TO 
ANOTHER. Sec GOVERNMENT PROPERTY. 

WITHDRAWAL OF PUBLIC LANDS AS AID IN CONSERVATION AND 
DEVELOPMENT OF NATURAL RESoURCES. See LANDS, 11. 

PRESIDENT’S REEMPLOYMENT AGREEMENT. 

1. Delegation of authority to make rules and regulations.—The 
power granted to the President under the National Indus- 
trial Recovery Act to prescribe rules and regulations may be 
delegated to the Administrator for Industrial Recovery. 474. 

2. Exemptions—The President is authorized under the National 
Industrial Recovery Act to make exemptions with respect to 
the President’s Reemployment Agreement and approved codes 
of fair competition. (See Executive Order No. 6710 of May 

| 15, 1934.) 474. 
PROCLAMATIONS. 

SUSPENSION OF PROVISIONS OF Aor OF CONGRESS RELATING TO 

PusBtic BUILDING ConTRAcTs. See Contracts, 7. 
PUBLIC BUILDING. 

GOVERNMENT BUILDING CONTRACTS, SUSPENSION OF LABOR RATES 

Act. See Contracts 6, 7. 
PUBLIC BUILDINGS COMMISSION. 

The Public Buildings Commission was abolished by the Execu- 
tive Order of June 10, 1933, and such action was a valid and 
proper exercise of the power conferred upon the President 
by the act of June 30, 1982 (47 Stat. 413), as amended by 
the acts of March 3, 1933 (47 Stat. 1518), and March 20, 
1933 (48 Stat. 16). 274. 

PUBLIC CHARGE BONDS. 
ADMISSTON OF ALIENS. See IMMIGRATION, 1. 
PUBLIC LANDS. 

ESTABLISHMENT OF MIGRATORY BIRD REFUGES. See Birp-REFUGES, 
1-4. 

JURISDICTION OVER WITHDRAWN LANDS. See Lanps, 9, 10. 

WITHDRAWAL FOR GRAZING Purposes. See LAnps, 11. 
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PUBLIC WORKS ADMINISTRATION. 

1. Adjustment of salaries.—Under Executive Order No. 6440, as 
amended, by Executive Order No. 6554, the Secretary of the 
Interior is authorized to make adjustments in the present 
salaries now paid officers and employees of the Public Works 
Administration which will result in increases in compensa- 
tion and such adjustments are not prohibited by section 7 of 
the act of March 3, 1933 (47 Stat. 1515). 477. 

2. Advancement of portion of grant for public works—Under the 
National Industrial Recovery Act and the Executive orders 
of July 8, 1933, and August 19, 1933, the Federal Emergency 
Administrator of Public Works has the authority to pre- 
scribe the terms whereby a portion or portions of the grant 
for a public-works project may be advanced prior to the 
actual employment of the labor and materials by which the 
amount of the grant is measured. 413. 

EMERGENCY ADMINISTRATOR AUTHORIZED TO MAKE CERTAIN Ex- 
PENDITURES FOR PURPOSE OF PURCHASING PASSENGER-CARRY- 
ING VHHICLES. See PASSENGER-CARBYING VEHICLES, 1. 
PUBLIC WORKS EMERGENCY HOUSING CORPORATION. See 
EMERGENCY HOUSING CORPORATION, 1. 
PUBLIC WORKS FUNDS. 
PURCHASE OF LANDS. See LAnps, 8. 
PUBLIC WORKS PROJECT. 
LEASE OF PROPERTY ACQUIRED UNDER. See VIRGIN ISLANDS, 8. 
PUERTO RICO. 

1. Application of National Industrial Recovery Act.—The National 
Industrial Recovery Act is applicable to the Territories of 
Puerto Rico, Hawaii, and Alaska. (See Executive Order 
No. 6750—-A of June 27, 1934.) 549. 

2. Elimination of gold clause from bonds.—With reference to the 
contemplated bond issue of the Government of Puerto Rico 
which was approved by the Attorney General in the opinion 
of May 29, 1983 (37 Op. 161), it is required by the joint 
resolution of Congress of June 5, 1983 (48 Stat. 112), that 
the form of the bond should be modified so as (1) to eliminate 
the word “gold” from the title in both the bond and the 
coupons, (2) to eliminate the words, with reference to pay- 
ment, “in gold coin of the United States of the present 
standard of weight and fineness’”’, and (3) to include in the 
bond a reference to the joint resolution of Congress of 
June 5, 1933, supra, as one of the laws under which the bonds 
were issued. 165. 

8. Same.—Governor’s name on bonds.—The name of the present 
Governor of Puerto Rico may properly appear on the bonds 
Since he will continue in office to and including the morning 
of the day of issue. 16d. 
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PUERTO RICO—Continued. 

4. Validity of bond issue.-—The proposed issue by the Government 
of Puerto Rico of bonds of the face value of $100,000, the 
proceeds from the sale of which are to be used in the pay- 
ment of the principal of, and interest on, bonds previously 
issued and sold for the construction, operation, and mainte- 
nance of the Isabela Irrigation System, being authorized by 
Congress and by Joint Resolution No. 12 of the legislature 
of Puerto Rico of July 3, 1929, and all statutory require- 
ments regarding the issue and sale of the bonds having been 
complied with, said bonds, when issued in the amount and 
form proposed, will constitute valid and binding obligations 
of the people of Puerto Rico. 30. 

5. Same.—The proposed issue of bonds of the Government of Puerto 
Rico of the face value of $100,000, to be dated January 1, 
1934, which is the final installment of the Isabela Irrigation 
System, differs in no particular from the issue of July 1, 
1933, which was the subject of the opinion of May 29, 1933, 
and of a supplemental letter of June 8, 19383, concerning 
omission of the “gold clause”, and as the issuance of the 
bonds will not increase the total bonded indebtedness of the 
people of Puerto Rico beyond the permitted maximum, the 
bonds, when issued in the amount and form proposed, will 
constitute valid and binding obligations of the people of 
Puerto Rico. 300. 

6. Same.—The proposed issue by the Government of Puerto Rico 
of bonds of the face value of $150,000, the proceeds from the 
sale of which are to be used in the payment of the principal 
of, and interest on, bonds previously issued and sold for the 
construction, operation, and maintenance of the Isabela Irri- 
gation System, being authorized by Congress and by Joint 
Resolution No. 12 of the legislature of Puerto Rico of July 
3, 1929, as amended by the act of the legislature of Puerto 
Rico of April 28, 1933, and all statutory requirements regard- 
ing the issue and sale of the bonds having been complied 
with, said bonds, when issued in the amount and form pro 
posed, will constitute valid and binding obligations of the 
people of Puerto Rico. 161. 

7. Same.—The proposed issue for the Government of Puerto Rico 
of bonds of the face value of $500,000, the proceeds from the 
sale of which are to be devoted to the continuance of the 
eonstruction of works for the development and use of the 
waters of the Tora Negro and Matrullas Rivers, being author- 
ized by Congress and by Act No. 7 of the legislature of 
Puerto Rico of April 6, 1981, as amended by Act No. 8 of 
July 12, 19382, and all the Statutory requirements regarding 
the issue and sale of these bonds having been complied with, 
said bonds, when issued in the amount and form proposed, 
will constitute valid and binding obligations of the people of 
Puerto Rico. 28. 
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QUARTERS. 

TEMPORARY OCCUPANCY, RENTAL ALLOWANCE FOR ARMY OFFICERS. 
See ARMY, 10-12. 

QUETICO SUPERIOR COMMITTEE. 

The President has authority as Chief Executive to create the 
Quetico-Superior Committee to consult and advise Federal 
Departments and agencies and the State of Minnesota in 
connection with the establishment of a wilderness sanctuary 
for wildlife. (See Executive Order No. 6783 of June 30, 
1934.) 598. 

RANK OF OFFICERS. 
PRECEDENCE OF OFFICERS. See Coast GUARD, 1-3. 
RECEIVERS. 
STATUS OF ATTORNEY FOR NATIONAL BANK RECEIVER. See Na- 
TIONAL BANKS, 9. 
RECESS APPOINTMENTS. 
ARMY OFFICERS. See Army, 2. 
RECONSTRUCTION FINANCE CORPORATION ACT. 

1. Appointment and compensation of employees.——The Secretary 
of Agriculture has authority to appoint and fix compensation 
of persons employed by him in carrying out the provisions of 
the Reconstruction Finance Corporation Act, without regard 
to other laws applicable to the employment and compensation 
of officers and employees of the United States, provided such 
persons are not otherwise employed in the service of the 
United States. In using such part of the funds allocated to 
him under the provisions of section 2 of the act, supra, as 
may be necessary for the payment of personnel and for de- 
fraying all other expenses incident to carrying out the pro- 
visions of said section 2, the Secretary of Agriculture is not 
subject to the restrictions imposed by statute upon the ex- 
penditure and disbursement of funds belonging to the United 
States. 1. 

2, Loans—Loans made pursuant to section 2 of the act creating 
the Reconstruction Finance Corporation (47 Stat. 5), should 
not be made in the name of the Secretary of Agriculture, but 
may be made either in the name of “the United States of 
America, acting through the Secretary of Agriculture” or 
in the name of “the Reconstruction Finance Corporation, 
acting through the Secretary of Agriculture” or in the name 
of “the Secretary of Agriculture, acting pursuant to section 
2 of the Reconstruction Finance Corporation Act,” as may 
be most convenient for administrative reasons to be deter- 
mined after consultation with the officers of the Reconstruc- 
tion Finance Corporation. 1. 

8. Same.—Funds collected by the Secretary of Agriculture from 
loans made under the provisions of section 2 of the Recon- 
struction Finance Corporation Act, and any unexpended bal- 
ance of funds allocated to the Secretary of Agriculture under 
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RECONSTRUCTION FINANCE CORPORATION ACT—Continued. 
the provisions of section 2 of said act, should be returned to 
the Reconstruction Finance Corporation or disposed of as 
the Corporation may direct. 1. 

4. Sale of obligations of the Reconstruction Finance Corporation 
for gold.—Section 9 of the Reconstruction Finance Corpora- 
tion Act, as amended, permits the proposed sale for gold of 
the short-term obligations of the Reconstruction Finance 
Corporation and the method embodied in the resolution of 
the Board of Directors of the Corporation, which is herein 
set forth, is legally permissible. 315. 

EMPLOYEES STATUS UNDER CIVIL SERVICE RETIREMENT AcT. See 
Crvrz Service, 18. | 

FREE ASSETS OF BANKS AVAILABLE AS SECURITY FOR LOAN. See 
LOANS, 7. 

SELECTION OF PERSONNEL UNDER Sec. 2. See APpPoinTMENTS, 2. 

TIME LIMIT FOR MAKING LOANS. See LOANS, 14. 

RENTAL ALLOWANCE. 

ARMY OFFICER ASSIGNED TO CIVILIAN CONSERVATION CORPS 

CAMPS. See Army, 10-12. 
REORGANIZATION ACT. 

Revocation of Executive order issued under the Reorganization 
Act of March 3, 1933, as amended.—The President is im- 
pliedly authorized to revoke, in whole or in part, an Execu- 
tive order issued under section 16 of the Reorganization Act 
of March 3, 1933, as amended by title III of the act of 
March 20, 1938. (See Executive Orders, Nos. 6585 and 6586, 
of Feb. 6, 1934.) 418. 

TRANSFER OF DUTIES RELATING TO ALIENS FROM SECRETARY OF 
LABOR TO DIBKECTOR GENERAL OF IMMIGRATION. S€e IMMIGBA- 
TION, 7. 

RETIREMENT. 

AEMY, OFFICER RELINQUISHING RETIRED PAY FOR BENEFITS 
UNDER CIVIL SERVICE RETIREMENT Aor. See Agmy, 16. 

ARMY, PERSONS ON RETIRED LIST INELIGIBLE FOR SPECIAL PEN- 
SIONS. See ARMY, 15. 

CALIFORNIA’S RETIREMENT ACT. See APPROPRIATIONS. 

CONTINUANCE OF EMPLOYEES IN SERVICE AFTER RETIREMENT AGE 
Is REACHED UNDER PROVISIONS OF Economy Act OF 1932. See 
Crv1t Service, 15-17. 

Duties PERTAINING TO CIvIL SERVICE RETIREMENT Laws. See 
Civit SERvVIcsE, 21. 

EFFECT OF WITHDRAWAL OF APPLICATION FOR BENEFITS. See 
EMERGENCY OFFICERS RETIREMENT ACT, 1. 

EXCEPTED PosITIONS. See Civiui SERVIC, 4, 5, 19, 20. 

Persons RETIRED FOR AGE, UNDER CivIL SERVICE RETIREMENT 
Aor, SERVING AS. CIVILIAN EMPLOYEES, SOLDIERS Home, D. C. 
See Sotprers HomME, D. C., 2. 

PRESIDENT’S AUTHORITY TO EXEMPT FROM COMPULSORY RETIRE- 
MENT. See CIVIL SHRVICE, 14. 
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RETIREMENT—Continued. 

STATUS OF REOONSTRUCTION FINANCE CORPORATION EMPLOYEES. 
See CIVIL SERVICE, 18. 

TIME LIMIT FoR FILING APPLICATIONS, EMERGENCY OFFICERS 
RETIREMENT AcT. See EMERGENCY OFFICERS RETIREMENT 
Act, 1. 

REVENUE ACT OF 1982. 
ImportT Tax ON CoAL. Sce ATTORNEY GENERAL, 8-10. 
RINDERPEST. 

INFECTED CATTLE PROHIBITED FROM IMPORTATION INTO UNITED 

STATES. See Customs LAws. 
ROADS. Sec HIGHWAYS. 
SAILORS. See MILITARY PREFERENCE; NAVY. 
SALARIES. 

ADJUSTMENTS. See PUBLIC WorRKS ADMINISTRATION, 1. 

PERSONNEL, EMERGENCY AGENCIES. See EMERGENCY AGENCIES, 
22; 

SANCTUARY FOR WILDLIFE. 

ESTABLISHMENT. Sec QUETICO-SUPERIOR COMMITTEE. 
SAVINGS DEPOSITS. See Loans, 5-7. 
SCRIP. 

ISSUED BY GERMAN GOVERNMENT, JOHNSON DesBT DEFAULT ACT. 
See Bonpns, 1; LoAns, 13. 

SECURITIES. 

COLLATERAL SECURITY, PosTaAL SAVINGS DEPOSITS. See POSTAL 
SAVINGS, 2. 

ISSUED FOR RENEWING EXISTING INDEBTEDNESS, JOHNSON DERT 
DEFAULT AcT. Sce LoAns, 9, 10. 

SEIGNIORAGE. 
COINAGE OF SILVER. See COINAGE, 
SET-OFF. 

Debts due the United States by farmers—Agricultural Adjust- 
ment Act.—There is no requirement of statute that debts 
due the United States by farmers be set off against rental 
or benefit payments to be made under section 8 (1) of the 
Agricultural Adjustment Act (48 Stat. 34). 215. 

SHIPPING. 

1. Merchant marine—Coastwise trade—The Department of Com- 
merce is charged with the administration of section 27 of 
the Merchant Marine Act, 1920 (41 Stat. 999). 50. 

2. Same.—The transportation of merchandise on or by the vessels 
of the Central Vermont Transportation Company over that 
part of the route from New London, Conn., to New York, 
N. Y., the shipment of which began at Chicago, across to 
Canada, thence by Canadian railway lines to Montreal or 
Quebec, thence by the Central Vermont Railway, Inc. to 
‘New London, thence from New London to New York by said 
vessels, a through route recognized by the Interstate Com- 
merce Commission, for which the rate tariffs have been filed, 
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SHIPPING—Continued. 
does not constitute a violation of section 27 of the Merchant 
Marine Act, 1920, as such transportation of merchandise 
falls within the exception contained in the first proviso of 
said section 27. 50. 

3. Same.—The transportation of merchandise on said vessels of 
the Central Vermont Transportation Company, the stock of 
which is not seventy-five per centum American-owned, be- 
tween New London and New York, which merchandise was 
picked up or taken on by the Central Vermont Railway, Inc., 
at places in Vermont and delivered to the vessels at New 
London, also of merchandise received by the transportation 
company from parties at New London and delivered at New 
York, and in like manner from New York for delivery at New 
London, is in violation of section 27 of the Merchant Marine 
Act, 1920. 50. 

4. Same.—Section 27 of the Merchant Marine Act, 1920, prescribes 
a penalty for the transportation of merchandise in violation 
thereof, viz: That such merchandise shall be forfeited to the 
United States, and consequently for a violation of said sec- 
tion 27 the Department of Commerce may apply the penalty 
prescribed therein. 50. 

5. Same.—Sale of Vessels as scrap.—The Secretary of Commerce. 
to whom was transferred the functions of the United States 
Shipping Board by the Executive order of June 10, 1933, 
has no authority to sell as scrap vessels which have an oper- 
ating value greatly in excess of their scrap value. 490. 

6. United States vessels—Carriage of agricultural products where 
exportation is financed by Government.—By joint Resolution 
No. 17, approved March 26, 1934 (48 Stat. 500), Congress 
intended to lay down a rule of guidance to be followed by 
the administrative agencies of the Government engaged in 
making loans to finance the exporting of agricultural and 
other products. 546. 

7. Same.—Such agencies are not required by said resolution, how- 
ever, to provide in all loans that such products shall be car- 
ried exclusively in vessels of the United States, but only 
if it is feasible to do so; and it is suggested that the views 
of the Shipping Board Bureau should, in each instance, also 
be obtained in deference to the resolution. 546. 

VESSELS BELONGING TO UNITED STATES, SUSPENSION OF Dis- 
CRIMINATORY DutTIFs. See TONNAGE DUTIES. 
SHIPPING BOARD. 

1. Transfer of functions of Shipping Board to the Department of 
Commerce.—Section 12 of the Executive order of June 10, 
1933 (no. 6166), is not invalid because of its effect to transfer 
the regulatory functions of the United States Shipping Board 
to the Department of Commerce. 238. 
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2. Same—The United States Shipping Board is an “ executive 
agency ” within the meaning of that term as defined in the 
Reorganization Act of March 3, 1933 (47 Stat. 1517). 2388. 

SHIPPING BOARD BUREAU. 

VIEWS TO BE OBTAINED AS TO LOANS MADE BY GOVERNMENT TO 
FINANCE EXPORTATION OF AGRICULTURAL Proptcts. See 
SHIPPING, 7, 

SHIPPING INDUSTRY. 

National Industrial Recovery Act.—The shipping industry is 
within the provisions of the National Industrial Recovery 
Act (48 Stat. 195). 279. 

SICK LEAVE. See LEAVE or ABSENCE, 1, 3, 4. 
SILVER. See CorINnAGeE or SILVER. 

SOLDIERS. See ARMY; MILITARY PREFERENCE. 
SOLDIERS’ HOME, D. C. 

1. Management, officers, and employees, compensation, etc.—The 
Secretary of War is authorized to call attention to errors 
and abuses in the management of the United States Soldiers’ 
Home, D. C., and suggest remedies, but the precise limits of 
his authority beyond taking such action cannot be properly 
determined except as occasions may arise and suggest par- 
ticular steps. 144. 

2. Same.—The employment of civilian employees at the United 
States Soldiers’ Home, who had been retired for age in ac- 
cordance with the Civil Service Retirement Act but who 
have since been separated from the service, entitled said em- 
ployees to the compensation provided for such service and 
such compensation if paid cannot be recovered. 144. 

3. Same.—The officers of the United States Soldiers’ Home, namely, 
the governor, deputy governor, and secretary, are persons 
“holding a civilian office or position * * * under the 
United States Government ”, within the meaning of section 
212 (a) of the Economy Act of June 30, 1932 (47 Stat. 406). 
144. 

4. Same.—The officers of the United States Soldiers’ Home, under 
section 212 (a) of the Economy Act, supra, may now elect 
whether they will accept the retired pay or the pay of the 
civilian position. 144, 

5. Same.—Where officers of the Soldiers’ Home elect to accept re- 
tired pay instead of the pay of the civilian office, it would 
seem that they may be required to refund payments hereto- 
fore made in excess of those provided by law, but administra- 
tive determination of the right of the Government to recover 
-the excess payments wil] avail nothing unless the officers 
concerned will accept such determination and vesuneary 
make restitution. 144. 

6. Same.—Funds of the United States Soldiers’ Home are not “ paid 
from the Federal Treasury ” within the meaning of section 
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SOLDIERS’ HOME, D. C.—Continued. 
104 (a) of the Economy Act of June 80, 1982, and hence sec- 
tion 105 (d) of that act providing for reductions in compen- 
sation for the fiscal year ending June 30, 1933, did not apply 
to the officers and employees of the Home. 144. 
SOLICITOR OF THE TREASURY. See Treasury DEPARTMENT. 
SOUTH CAROLINA. 
ESTABLISHMENT OF BRANCH BANKS UNDER BANKING ACT OF 
1933. See NATIONAL BANKS, 5, 
SOVIET GOVERNMENT. 
REGARDED AS IN DEFAULT UPON OBLIGATIONS INCURRED BY PRIOR 
GOVERNMENTS OF Russia. See Loans, 12. 
SPECIAL CONSULTANTS. 
EMPLOYMENT, ARMY AIR CORPS OPERATIONS. See ARMY, 1. 
SPRUCE PRODUCTION CORPORATION. 
Dissolution and liquidation of the United States Spruce Pro- 
duction Corporation.—Although Executive Order No. 2862 of 
May 20, 1918, provided that the Director of Aircraft Produc- 
tion should perform the duties of his office under the direc- 
tion of the Secretary of War, subchapter xvi of the act of 
July 9, 1918 (40 Stat. 888), makes the Director of Aircraft 
Production the sole representative of the United States in 
the dissolution and liquidation of the United States Spruce 


: Production Corporation, and the statute imposes no duty or 
responsibility in connection therewith upon the Secretary of 
War. 517. 


STATE, SECRETARY OF. 
PROPOSED REGULATIONS, VISAS. See IMMIGRATION, 3. 
STATE STAFF CORPS. 

FEDERALLY REORGANIZED, MEMBERS OF NATIONAL GUARD OF 

UNITED States. Sec ARMY, 3. 
STATES. 

DISTRIBUTION OF SURPLUS AGRICULTURAL PRODUCTS TO THE STATES 

FOR EMERGENCY RELIEF. See EMERGENCY RE tIEr, 1. 
STATISTICS. 

CENSUS BUREAU, USE OF PUNCHED CODED CARDS CONTAINING 
VITAL STATISTICS. See VITAL STATISTICS, 2. 

GOVERNMENT STATISTICAL SERVICE. See CENTRAL STATISTICAL 
Boarp, 1, 2. 

STATUTES. 
PREFERENCE STATUTES. See Economy ACT, 2, 8. 
STATUTORY CONSTRUCTION. 

Erroneous reference to section of statute.—Section 1, title IIT, 
of the act of March 20, 1933 (48 Stat. 16), which amends 
certain provisions of the Treasury and Post Office Appro- 
priation Act of March 38, 1933 (47 Stat. 1519), refers erro- 
neously to section 17 of the latter act as containing the pro- 
visions amended, instead of section 16. Held that such 
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STATUTORY CONSTRUCTION—Continued. 
erroneous reference does not affect the scope of the amend- 
ment of existing legislation provided in section 1, title III, 
of the act of March 20, 1933, supra. 159. 

PREFERENCH STATUTES IN CONFLICT WITH SECTION 213 or Econ- 
oMY AcT, REPEALED. See Economy Act, 2, 3. 

STOCK. 

CaPItaL STocK, NATIONAL BANK, SUBSCRIBED FOR AND HELD RY 

BALTIMORE Trust Co. See NATIONAL BANKS, 3. 
PREFERRED STOCK ISSUED BY NATIONAI. BANKING ASSOCIATIONS. 
See NATIONAL BANKS, 7%, 8. 
SUBSISTENCE HOMESTEADS. See Loans, 15; VirGin ISLANDS, 3, 
SURGEON GENERAL OF ARMY. See Army, 2. 
TARIFF. See Customs LAWS; PHILIPPINE ISLANDS, 8. 
TAXATION. 

CONSTITUTIONALITY OF PROPOSED LEGISLATION AFFECTING Tax 

REFUNDS. See CONSTITUTIONAL Law. 
TENNESSEE. 

ESTABLISHMENT OF BRANCH BANKS UNDER BANKING Act oF 1933. 
See NATIONAL BAnkKs, 5. 

TENNESSEE VALLEY AUTHORITY ACT. See EMINENT DoMAIN 
TIME DRAFTS. 

APPLICATION OF JOHNSON DesBT DEFAULT AcT. See Loans, 11. 
TONNAGE DUTIES. 

Suspension of discriminatory tonnage dues.—The provision of 
section 4228 of the Revised Statutes that the suspension of 
discriminatory tonnage dues shall take effect ‘from the 
time” of the notification that no discriminating duties of 
tonnage or imposts are imposed or levied in the ports of the 
foreign state upon vessels wholly belonging to the United 
States requires an interpretation that the suspension takes 
place from the time ot the day when such notification is 
received. (See Proclamation No. 2071 of Jan. 16, 1984.) 
402. 

TRADE AGREEMENTS. 
GOVERNMENT CONTRACTS FOR SUPPLIES. See CONTRACTS, 2. 
TRANSPORTATION. 

BAGGAGE OF ARMY OFFICERS ON TEMPORARY CHANGE OF STATION, 
See Army, 13, 14. 

COASTWISE AND OcEAN. See ALASKA RAILROAD. 

MERCHANDISE, IN VIOLATION OF SEC. 27, MERCHANT MARINE ACT 
or 1930. See Surppine, 2-4. 

TREASURY DEPARTMENT. 

Status of present incumbent of the transferred office of solicitor 
of the Treasury.—As the office of the Solicitor of the Treas- 
ury was transferred from the Department of Justice to the 
Treasury Department by the Executive order of June 10, 
1983 (no. 6166), the present incumbent of the office of the 
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TREASURY DEPARTMENT—Continued. 

Solicitor of the Treasury of the Department of Justice is 
“employed in connection with the work of an abolished 
agency,” and, therefore, is subject to the automatic separa- 
tion provision of section 19 of that Executive order. 222. 

APPOINTMENTS UNDER EMERGENCY BANKING Acr. See CIVIL 
SERVICE, 3. 

DISPOSITION OF FOUND COUPON BOND AND COUPON NOTE. See 
Bonpbs, 2. 

FUNCTIONS OF DISBURSEMENT NOT TRANSFERRED FROM DISTRICT 

or COLUMBIA TO TREASURY. See DISBURSEMENT OF MONEYS. 

INSOLVENT NATIONAL BANK DIVISION, STATUS OF POSITIONS IN. 

See CIviL SERVICE, 10. 
TRANSFER TO, OF JURISDICTION OVER PORTION OF NAVAL RESERVA- 
TION, Epiz Hook Spit, Port ANGELES Hargsor, WAsH. See 
LANDS, 10. 
TREASURY, SECRETARY OF. 
AUTHORITY TO GRANT LICENSES TO Export GoLtp. See LICENSES, 
3. 
SINGLE BONDS FOR COLLECTORS OF INTERNAL REVENUE COVERING 
DISBURSING AccouNTs. See BOonps, 35. 
VALIDITY OF RULING ON IMPORT TAX ON COAL. See ATTORNEY 
GENERAL, 9. 
TRUSTS. 
CHICAGO TITLE AND TRUST CO., TRUSTEE FOR INDIAN FUNDS. 
See INDIANS, 1-2. 
UNEMPLOYMENT RELIEF. | 
ACQUISITION OF LAND FOR FOREST RESEARCH. See LANDS, 3. 
ALLOCATION OF FUNDS TO NATIONAL EMERGENCY COUNCIL. See 
EMERGENCY RELIEF, 2. 
PURCHASE OF LANDS FOR MIGRATORY BIRD ReEFuGES. See BIRD 
REFUGES, 2. 
UNITED STATES. 
GUARANTY OF INTEREST ON HOME OWNERS’ LOAN CORPORATION 
BONDS. See Bonps, 4. 
TITLE TO LAND IN ILLINOIS. See LAnps, 5. 
UNITED STATES MILITARY ACADEMY. 

GRADUATION LEAVE oF CADETS. See LEAVE or ABSENCE, 2. 
UNITED STATES SHIPPING BOARD. See SHIPPING BOARD. 
UNITED STATES SPRUCE PRODUCTION CORPORATION. See SPRUCE 

PRODUCTION CORPORATION. 


VESSELS. | 
COASTWISE AND OCEAN ‘TRANSPORTATION. See ALASKA RAIL- 
ROAD. 
CONTRACTS FOR REPLACEMENTS. See Navy, 2. 
VETERANS. 


1. Validity of certain proposed regulations pertaining to the fur- 
nishing of domiciliary and hospital care to veterans.—In fur- 
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VETERANS—Continued. 
nishing domiciliary and hospital care to veterans a preference 
may be given to veterans with 90 or more days of service. 
O51. 

2. Same.—A propoSed regulation requiring that veterans must be 

| suffering from a permanent disability, disease, or defect as 
a prerequisite to the grant of domiciliary care is invalid. 
5951. 

FORFEITURE OF RIGHTS UNDER Sxc. 504, WORLD WAR VETERANS’ 
Act. See Wor~tp WAR VETERANS’ ACT. 
VETERANS’ ADMINISTRATION. 
ADMINISTRATOR TO DECIDE STATUS OF RECONSTRUCTION FINANCE 
CORPORATION EMPLOYEES, UNDER CIVIL SERVICE RETIKEMENT 
Act, See Civit SERVICE, 18. | 
AUTHORITY TO REVIEW DISABILITY OF RETIRED OFFICER. See 
EMERGENCY OFFICERS RETIREMENT ACT, 2. 
Crviz SERVICE RETIREMENT LAWS, ADMINISTRATION. Seé€e CIVIL 
SERVICE, 21. 
NATIONAL Homes BuREAU, STATUS OF PERSONNEL. See CIVIL 
SERVICE, 11. 
Naval. PENSIONS. See Navy, 1. 
VETERANS’ BUREAU. 
NAVAL PENSIONS. See Navy, 1. 
VINSON ACT. 
CONTRACTS FOR CONSTRUCTION OF NAVAL VESSELS. See Navy, 
2, 3. 
VIRGIN ISLANDS. 

1. Authority of Governor of Virgin Islands to designate the lieuten- 
ant Governor of St. Croix as Acting Governor in certain 
cases.—The Governor of Virgin Islands has authority under 
section 1 of the act of March 3, 1917 (ch. 171, 39 Stat. 1132), 
to designate with the approval of the President the Lieuten- 
ant Governor of St. Croix as Acting Governor of Virgin 
Islands during the absence or disability of the Governor and 
the Government Secretary and Commissioner of Finance. 570. 

2. Federal income tax laws as applied to Virgin Islands.—The At- 
torney General declines to express an opinion as to the valid- 
ity of a certain tax claim and lien therefor arising under the 
Federal income tax laws as applied to the Virgin Islands of 
the United States, because this question can only be settled 
finally by the courts. It is the settled rule of this Depart- 
ment not to render an opinion which may bring it into con- 
flict with a judicial tribunal. 148. 

3. Rehabilitation of the Virgin Islands.—The proposed lease of 
properties acquired under the Federal public-works program 
to the Virgin Islands Co. for the purpose of rehabilitating 
industry and increasing employment in the Virgin Islands of 
the United States and the proposed loan to the Virgin Islands 
Co. for the development of subsistence homestead projects in 
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VIRGIN ISLANDS—Continued. 
the islands, are not prohibited by the National Industrial 
Recovery Act and are within the discretion conferred upon 
the President. 465. 

4. Same.—The incorporation of the Virgin Islands Co. under the 
laws of Delaware or some other State, rather than by special 
act of the Colonial Council of St. Croix, will not affect the 
conclusion herein expressed. 465. 

VISAS. See IMMIGRATION, 3, 4. 
VITAL STATISTICS. 

1. Punched coded cards containing vital statistics for Census 
Bureau.—The proposed arrangement whereby the New York 
Health Office would furnish the Bureau of the Census punched 
coded cards which appear to contain sufficient data to enable 
the Bureau to eompile the vital statistics required by section 
8 of the act of March 6, 1902 (32 Stat. 52), as amended, is 
authorized by the statute. 407. 

2. Same.—The word “ transcription ” appearing in section 8 of the 
act of March 6, 1902, supra, as amended, has a broader mean- 
ing than copying or abstracting and must be taken to mean 
the recording of such of the data as is selected from the reg- 
istration records for census purposes. 407. 

VOCATIONAL EDUCATION ACT. 

APPROPRIATIONS NOT AVAILABLE TO PAY ANY PART OF CALI- 
FORNIA’S CONTRIBUTION TO EMPLOYEES’ RETIREMENT FuND. 
See APPROPRIATIONS. 

WAREHOUSES. 
STORAGE OF WINES FOR CREDIT PURPOSES. See LIQUORS. 
WAR DEBTS. 

FINANCIAL TRANSACTIONS WITH FOREIGN GOVERNMENTS IN DE- 

FAULT OF PAYMENT TO THE UNITED States. See LOANS, 8. 
WAR DEPARTMENT. 

LEGALITY IN ORDERING LT. Cot. MCREYNOLDS To AcTiIvp Duty. ' 
See ATTORNEY GENERAL, 2. 

TRANSFER OF SUPERVISION OF DISTRICT CoURT OF U. S. FOR 
CANAL ZONE TO JUSTICE DEPARTMENT. See CANAL ZONE 
DISTRICT COURT, 

WAR, SECRETARY OF. 

AUTHORITY TO CALL ATTENTION TO MISMANAGEMENT OF SOL- 
DIERS’ HoME, D. C. See SoO.Lpiers’ Home, D. C., 1. 

AUTHORITY TO DETERMINE PERIODS OF TIME THAT NO PUBLIC 
QUARTERS WERE AVAILABLE AT CIVILIAN CONSERVATION CORPS 
CaMpes. See ARMY, 12. 

AUTHORITY TO LIMIT PERIOD FOR TEMPORABY Duty By ARMY 
OFFICER. See ARMY, 7. 

DUTIES OF DIRECTOR OF AIRCRAFT PRODUCTION UNDER DIRECTION 
or. See SPRUCE PRODUCTION CORPORATION. 

EFFECTIVE DATE OF INDEPENDENT OFFICES Act, Sec. 23, Tite II. 
See INDEPENDENT OFFICES Act, 2. 
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REGULATION OF PROCEDURE IN CLASSIFICATION OF ARMY OFFT- 
cERS. See Army. 9. 

REGULATIONS GOVERNING NUMBER AND CHARACTER OF ACTIVE 
AND INACTIVE NATIONAL GUARD UNITS. See Army, 6. 

REIMBURSEMENT OF EXPRESS CHARGES [PAID BY OFFICER FOR 
SHIPMENT OF AUTHORIZED Baaa@acre. See Army. 14. 

SHIPMENT OF OFFICERS BAGGAGE UPON TEMPORARY CHANGE OF 
STATION MAY BE ORDERED AT GOVERNMENT EXPENSE. See 
AEMY, 13. 


WINES. 


STORAGE FOR CREDIT PURPOSES. See LIQUORS. 


WORDS AND PHRASES. 
1. “ Abolished agency.”—The term “abolished agency” means any 


agency which is abolished, transferred, or consolidated. 223. 

“Adjustments.”—The term “adjustments” as used in Execu- 
tive Order No. 6440, of November 18, 1933, as amended shall 
include increases as well as decreases in rates of compen- 
sation. 068. 


. “An agency of the United States.’’—Grants made by Congress 


to the States under the agricultural college appropriation 
acts are not funds loaned or granted by “an agency of the 
United States” within the meaning of that expression as 
used in Executive Order No. 6646 of March 14, 1934. 498. 


. “Appointment.” See ‘“ Reinstatement” infra. 
. “Executive agency.’—The United States Shipping Board is 


an “executive agency” within the meaning of that term as 
defined in the Reorganization Act of March 3, 19338 (47 Stat. 
1517). 238. 


. “* Executive officer.’’—The question what officers of a bank are 


comprised within the term “executive officer” does not 
permit of a catagorical answer since “it is not the desig- 
nation under which one is known but the nature of his 
duties which characterizes him as an ‘executive officer’”. 
235. 

“Holding a civilian office or position * * * under the 
United States Government.’—The officers of the United 
States Soldiers’ Home, namely, the governor, deputy gov- 
ernor, and secretary, are persons “holding a civilian office 
or position * * * under the United States Government ”’, 
within the meaning of section 212 (a) of the Economy Act 
of June 30, 1982 (47 Stat. 406). 144. 


. “Moral turpitude ” as used in immigration laws.—Moral turpi- 


tude “is defined as anything done contrary to justice, honesty. 
principle, or good morals; * * * Moral turpitude im- 
plies something immoral] in itself, regardless of the fact 
whether it is punishable by law. It must not merely be 
mala prohibita, but the act itself must be inherently im- 
moral. The doing of the act itself, and not its prohibition 
by statute, fixes the moral turpitude.” 294, 
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9. “ Office of the United States.”—The Oflice of Commissioner of 
Immigration is an “ office of the United States” in a con- 
Stitutional sense, and therefore can be abolished only by 
action of the Congress. 364. 

10. “ Reinstatement.’’—Reinstatement in the classified civil service 
involves reentry into the service and to some extent par- 
takes of the nature of a new appointment, but is funda- 
mentally different from an appointment in the fact that 
reinstatement must be based on prior service and does not 
involve fresh competition with others for federal employment. 
290. 

11. “ Sense.”—The word “sense” appearing in the phrase “it is 
the sense of Congress” as used in Joint Resolution No. 17, 
approved March 26, 1934, is used with the word “shall” 
which is ordinarily construed as a mandatory expression. 
In view of the fact, however, that the word ‘ Sense” is so 
well understood to mean “opinion,” it is believed by the 
Attorney General that Congress intended by the Resolution, 
to lay down a rule of guidance to be followed by the admin- 
istrative agencies of the Government. 546. 

12. ‘Shall meet * * * within one year after the enactment of 
this act.’”—In providing that the convention to frame a 
constitution for the Philippine Islands “shall meet * * * 
within one year after the enactment of this act” (Philippine 
Independence Act, sec. 1, 47 Stat. 761), the words “the 
enactment of this act” contemplate the time that the act 
acquired statutory force through passage over the Presi- 
dential veto on January 17, 1933. 191. 

13. ‘‘ Transcription.” The word “transcription” appearing in sec- 
tion 8 of the act of March 6, 1902, supra, as amended, has 
a broader meaning than copying or abstracting and must 
be taken to mean the recording of such of the data as is 
selected from the registration records for census purposes. 
407. 

WORLD WAR VETERANS’ ACT. 

Forfeiture of rights under section 504 of the World War Vet- 
erans’ Act, as amended.—The forfeiture of rights imposed by 
section 504 of the World War Veterans’ Act (43 Stat. 629), 
as amended, when determined by the administrative officer 
charged with its enforcement, is not affected by the fact that 
a prosecution to enforce the other penalties imposed by sec- 
tion 504, supra, is not instituted. 23. 

NAVAL PENSIONS AND DISABILITY COMPENSATION. See Navy, 1. 
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